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PEUX  GRUNDY,  ESQ. 


SUPREME  COURT,  DECEMBER  TERM,  1640. 

Edwin  H.  Ewing,  Esq.,  announced  to  the  Supreme  Court,  th# 
death  of  the  Hon.  Fbux  Grundy  on  the  19tk  December,  1840, 
a  member  of  this  bar,  and  moved  m  a  mark  of  respect  to  hia  jnem- 
017^  ihsX  the  court  adjourn.  Whereupon,  the  court  immediately 
idtjoumed  till  next  day  morning  half  past  nine  o'clock; 

On  the  annunciation  of  the  death  of  Mr.  Grundy,  a  meeting  of 
the  members  of  the  bar  of  the  Supreme  Court  was  held,  with  a 
«riew  of  paying  appropriate  honors  to  the  memory  of  the  deceased. 
Resolutions  were  adopted,  and  Mr.  Thomas  Washington  was 
appointed  to  present  them  to  the  Supreme  Court,  ask  their  con- 
currence, and  move  that,  they  be  spread  upon  the  minutes  of  the 
eonrt. 

The  following  are  the  remarks  of  Mr.  Washington,  and  the 
resolutions: 

May  it  please  your  Honors:  I  have  beeen  deputed  by  my  bre- 
ttren  to  perform  the  melancholy  duty  of  announcing  the  proceed- 
ingji  of  the  members  of  the  bar  and  officers  of  the  court»  in  pursu- 
ance of  the  object  of  the  adjournment  on  yesterday.  These  pro- 
ceediDgs  relate  to  the  death  of  our  late  brother  and  friend  ]l?elix 
Qrundy.  On  Saturday  afternoon,  the  19th  inst.,  he  died,  calmly 
yielding  his  spirit  into  the  hands  of  Him  who  gave  it.  The  conso- 
lation was  vouchsafed  to  him  of  being  surrounded  in  his  dying  hours 
by  his  own  family,  and  of  breathing  out  his  last  sigh  upon  the 
boaom  <rf  her  who  had  been  the  partner  of  his  joys  and  sorrows  for 
the  last  forty  years. 

Mr.  Grundy  was  endowed  by  nature,  with  an  intellectof  a  very, 
high  order.  He  was  a  consummate  judge  of  human  nature,  and 
with  ahnost  intuitive  sagaci^  could  determine  as  to  the  character 
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of  his  audience,  and  vhat  topics  would  be  likely  to  influence  their 
judgment.  He  was  no  less  skilful  as  to  the  proper  order  and  man- 
ner of  presenting  these  topics.  Unrivalled  in  these  qualities  and  ac- 
complishxpents,  his  eloquence  too,  was  of  an  order  far  above  the 
standard  by  which  good  speakers  are  estimated — his  action  was 
characterised  by  singular  propriety — ^hia  style  was  uniformly  cor- 
rect and  perspicuous — his  delivery  was  always  easy,  to  himself  na- 
tural, and  excited  pleasing  sensations  in  his  audience — ^his  voice 
was  strong  and  clear,  but  never  harsh ;  he  always  spoke  forcibly 
and  had  the  happy  facult]^  of  carrying  his  audience  with  him 
through  the  ramifications  of  an  argument,  without  fatigue,  and  with- 
out any  difficulty  in  comprehending  hb  meaning.  There  was 
nothing  in  his  nature  sarcastic  or  severe,  but  he  had  a  fine  playful 
wit,  and  his  portraitures  of  the  incidents  of  common  life,  and  of 
the  actors  in  them,  were  eminently  ludicrous,  well  timed  and  ef- 
fective. 

In  the  domestic  and  social  circle  Mr.  Grundy  was  every  thing 
that  his  most  ardent  friends  and  admirers  could  have  wished ;  ami- 
able,  gentle  and  courteous,  free  from  personal  resentment  and  ani- 
mosities; always  ready  to  forgive  injuries  and  render  kind  oflices, 
shunning  collision  for  the  sake  of  harmony,  even  at  the  sacrifice  of 
his  own  just  rights.  He  was  one  of  the  brightest  ornaments  of  the 
bar,  whose  loss  we  deeply  deplore.  I,  therefore,  move  in  behalf  of 
the  bar  and  of  the  officers  of  the  court,  that  the  resolutions  adopt- 
ed by  them  be  spread  on  the  minutes  of  their  proceedings,  and 
which  are  as  follows: 

At  a  meeting  of  the  Supreme  Court  of  Tennessee,  at  the  court 
house  in  Nashville,  on  Monday  the  21st  day  of  December,  1840, 
after  .the  morning  business  had  been  disposed  of,  Edwin  H.  Ewing 
announced  to  the  court  the  death  of  the  Hon.  Felix  Grundy,  late 
a  member  of  the  bar  of  this  court,  and  moved  an  adjournment  till 
to-morrow  morning,  which  was  accordingly  done. 

And,  thereupon,  at  a  meeting  of  the  members  of  the  bar  and  of 
the  officers  of  the  court,  at  the  court  room  on  the  same  day,  the 
Hon.  G.  W.  Campbell  was  called  to  the  Chair,  and  Andrew  Ewing 
was  appointed  Secretary,  and  upon  the  motion  of  Thomas  Clai- 
borne, the  Chairman  appointed  Thomas  Washington,  F.  B.  Fogg 
and  R.  J.  Meigs  a  committee,  by  whom  the  following  resolutions 
were  submitted  and  adopted,  viz : 

Rbiqlved,  That  the  members  of  this  bar  and  the  officers  of  this 
court,  feel  with  deep  sensibility  the  loss  which  the  profession  and 
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the  country  havesuBtainedia  the  deajthof  Folix  Grundy,  a  mem- 
ber of  this  bar. 

Resolved,  That  we  cherLsk  the  highest  respect  for  the  profes- 
sional learning  of  the  deceased,  for  the  purily  and  uprightness  of 
his  professional  life,  and  for  the  amiable  and  excellent  •qualities 
which  belonged  to  him  as  a  man. 

Resolted,  That  to  testify  these  sentiments  we  will  wear  the 
usual  badge  of  mourning  for  the  residue  of  the  term. 

Resolted,  That  the  Chairman  communicate  to  the  family  of  the 
deceased  a  copy  of  the  above  resolutions,  and  assure  them  of  the 
sincere  condolence  of  the  members  of  the  bar  and  of  the  officers  of 
the  Supreme  Court,  on  account  of  their  great  and  irreparable  loss. 

Resolved,  That  Mr.  Washington  do  move  the  court,  that  these 
resolutions  and  proceedings  be  entered  upon  their  minutes. 

The  Supreme  Court  concurring  in  them,  they  were  accordingly 
entered  on  the  minutes.    Court  thereupon  adjourned. 
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Baker  and  Hunter  vs.  Agst. 

1.  Tbe  B/tl  of  1825,  ch.  40,  proWdiiig  that  an  officer  shall  have  jadgment  bj 
motion  on  a  bond  of  indemnitj  against  the  principal  and  secmitiee  therein,  doee 
not  extend  to  eases  where  the  recorery  is  had  by  the  defendant  in  the  execution 
against  the  officer,  but  to  those  eases  only,  where  the  title  to  the  property  doee  not 
temde  in  the  defendant,  but  in  some  third  person  who  reoorem  the  vahie  thereof. 

3.  Acts  of  Assembly  changing  the  common  law  mode  of  proceeding,  and  giving 
a  sommary  remedy  by  motion,  must  be  strictly  constmed. 

James  Baker  recovered  a  judgment  against  Eli  Wilson  and  H. 
Wilson  for  fifty-nine  dollars.  A  Ji.  fa.  was  issued  upon  this  judg- 
ment, which  came  to  the  hands  of  Alfred  Agey,  a  constable  of 
CSampbell  county,  who  levied  it  upon  a  horse,  bridle,  saddle  and 
blanket.  In  the  possession  of  £11  Wilson.  Agey  required  a  bond 
of  indemnity  previous  to  selling  the  property,  which  was  given  by 
Baker  with  A.  Hunter  as  security  obligating  them  in  the  penalty 
of  ive  hundred  dollars  to  satisfy  and  discharge  all  damages  and 
cmts  that  should  be  recovered  against  him  as  constable  for  sailing 
the  property  in  any  suit  or  suits  thereafter  instituted.  The  pro- 
perty was  sold,  and  Eli  Wilson  Instituted  an  action  of  trover  in 
the  circuit  court  of  Campbell  county  against  Agey,  and  recovered 
a  judgment  for  tbe  sum  of  one  hundred  and  sixty-six  dollarsu  A. 
Hunter  died,  and  Tabitha  Hunter  was  appointed  his  adminis- 
tratrix. 

A  motion  was  made  by  Agey  upon  the  bond  of  indemnity 
against  Baker  and  the  administratix  of  Hunter,  in  the  circuit 
court  o(  Campbell  county,  at  the  September  term,  1839,  and 
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judgment  rendered  in  favor  of  the  officer  for  the  amount  of  the 
recovery  had  against  him,  with  cost  and  damages.  From  this 
judgment  Baker  and  the  administratrix  appealed  in  error  to 
this  court. 

/.  A.  McKinney^  for  plaintifis  in  error. 

Peck^  for  defendant  in  error. 

Grebn,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  defendant  in  error  obtained  judgment  by 
motion  against  the  plaintiffs  in  error  on  an  indemnifying  bond* 
and  the  only  question  is  whether  this  case  falls  within  the  provis- 
ions of  the  act  of  1825,  ch.  40.  (Car.  and  Nich.  Comp.  183.) 
That  act  provides  that  ''in  all  cases  where  a  sheriff,  coroner,  or 
constable  may  levy  an  execution  on  property,  the  title  of  which  is 
disputed,  and  may  take  a  bond  of  indemnity,  and  may  be  sued  for 
so  doing  by  the  rightful  owner  of  such  property  so  levied  on  and 
sold,  and  a  recovery  had  against  such  sheriff,  coroner  or  constable^ 
it  shall  and  may  be  lawful  for  such  sheriff,  coroner  or  constable, 
upon  motion  in  any  court  of  record,  to  obtain  judgment  against 
the  obligor  or  obligors,  or  either  of  them,  on  such  bond  of  indem- 
nity for  the  amount  of  the  damages  and  costs  that  may  have  been 
recovered  against  such  sheriff,  coroner  or  constable.'* 

This  act  provides  for  the  single  case  of  a  bond  of  indemnity 
where  the  title  of  the  execution  debtor  to  the  property  levied  on 
is  disputed.  A  judgment  by  motion  is  allowed  in  favor  of  the 
officer  for  the  amount  the  true  owner  may  have  recovered  of  him.  ^ 
The  meaning  plainly  is  that  the  person  who  disputes  the  officer's  ^ 
right  to  levy  must  be  other  than  the  defendant  in  the  execution. 
For  IT  the  defendant  in  the  execution  objects  to  the  levy  on  the 
ground  that  the  process  issued  upon  a  void  judgment,  or  that  the 
particular  article  of  property  about  to  be  levied  on  was  exempt  by 
lawfrom  execution,  he  would  not  thereby  bring  into  dispute  the 
title  -to  the  property,  nor  would  a  recovery  by  him  on  either  of 
these  grounds  entitle  the  officer  to  a  judgment  in  the  summary 
way  upon  the  bond.  It  has  been  always  held  that  the  acts  of 
Assembly  changing  the  common  law  tnode  of  proceeding  and  giv- 
ing a  summary  remedy,  are  to  be  strictly  construed.  THey  are 
not  to  be  extended  beyond  the  cases  expressly  provided  for,  al* 
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though  other  cases  may  fall  inrithin  reasons  for  which  they  were 
enacted. 

In  the  case  before  us  the  judgment  recites  that  the  plaintiffs  in 
error  executed  their  bond  to  the  defendant  in  error  to  indemnify 
him  against  any  damages  and  costs  he  might  be  put  to  for  selling 
a  horse  which  he  had  levied  on  as  the  property  of  Eli  Wilson,  by 
virtue  of  an  execution  in  favor  of  James  Baker  against  the  said 
Eli  Wilson  and  Henry  Wikon;  and  that  it  appearing  to  the  court 
from  the  records  thereof,  that  Eli  Wilson,  in  said  bond  named,  re- 
covered  a  judgment  against  said.  Agey  for  Celling  the  property  in 
said  bond  named,  therefore  the  judgment  is  rendered  in  favor  of 
Agey  on  the  bond  for  the  amount  of  Wilson's  recovery  against 
him.  This  recitation  shows  that  the  person  claiming  the  property 
and  recovering  the  judgment  was  the  defendant  in  the  execution. 
Whether  he  recovered  because  the  judgment  against  him  was 
void,  or  because  the  horse  was  by  law  exempted  from  execution, 
the  record  does  not  show;  but  in  either  case  it  is  not  within  the 
provisions  of  the  act  of  Assembly  by  which  it  is  sought  to  be  sup- 
ported. The  party  must  be  left  to  his  common  law  remedy  upon 
the  bond.    Let  the  judgment  be  reversed. 


CocKB  vs.  Porter's  Executors. 

1.  Where  a  person  has  paid  money  under  the  pressure  of  legal  process,  snch 
pajrment  is  not  voluntary,  the  parties  not  being  at  the  lime  upon  an  equal  footing. 

3.  Cooke  hftving  a  decree  against  Porter  for  one  thousand  seven  hundred  and 
eight  dollars  and  ninety-two  cents,  on  the  10th  of  August,  1891,  drew  a  draft  on 
Porter  in  favor  of  Carter  for  nine  hundred  and  eighteen  dollars  and  forty  cents. 
On  the  the  12th  Porter  paid  on» thousand  doUars  to  the  clerk;  at  the  same  time 
(he  clerk,  by  directions  of  Cockers  attorney,  received  the  promissory  note  of  a  third 
person  for  the  sum  of  three  hundred  and  thirty-one  dollars  and  forty-four  cents, 
npon  condition  that  when  collected  the  proceeds  should  go  in  discharge  of  the 
decree.  Carter's  agent  received  this  note  at  the  same  time  apon  the  condition 
thttt  when  collected  the  proceeds  should  go  to  the  discharge  of  the  draft :  Held« 
that  the  note  being  paid  to  Carter,  waspro  ianto  a  payment  of  the  draft  and  of  the 
decree;  and  that  Cocke  having  disregarded  the  act  of  his  agent  in  the  reception  of 
the  note,  and  having  collected  the  balance  of  the  decree  by  Ji.  fa.  was  liable  im 
Porter  in  assnmpsit  for  the  amount  thereof. 

The  facts  of  the  case  are  fully  set  forth  in  the  opinion  of  the 
eoorti  which  was  delivered  by  S.  J.  W.  Lucky,  special  judge. 
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McKinney^  for  plaiatiiT  in  error. 

Hyndst  for  the  defendants  in  error,  cited  2  Starkie,  63  and  66 : 
9  Johnson,  201. 

Lucky,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  to  recover  money  had  and  received 
by  the  plaintiff  in  error  for  the  use  of  Alexander  Porter  in  his  life 
time.    The  record  discloses  the  following  facts: 

On  the  29th  of  June,  1831,  John  Cocke  obtained  a  decree  in 
the  supreme  court  at  Jonesborough  against  Alexander  Porter,  for 
the  sum  of  one  thousand  seven  hundred  and  eight  dollars  and 
ninety-two  cents,  besides  costs.  Shortly  after  the  decree  was 
obtained  an  execution  was  issued  by  the  clerk  and  placed  in  the 
hands  of  the  attorney  of  Cocke.  On  the  19th  of  August,  1831» 
Cocke  transferred  a  portion  of  this  decree  to  Alfred  M.  Carter  ia 
these  words: 

'*Mr.  Alexander  Porter,  on  sight,  pay  Alfred  M.  Carter  nine 
hundred  and  eighteen  dollars  and  forty  cents,  which  will  be  in  dis- 
charge of  so  much  of  the  judgment  1  obtained  against  you  in  the 
supreme  court  at  Jonesborough.  John  Cocxb. 

Test,  David  W.  Carteb.  August  19, 1831." 

Afterwards,  that  is  to  say,  on  the  12th  of  September,  1831, 
Porter  paid  to  the  clerk  of  the  supreme  court  a  thousand  dollars  in 
money.  At  the  same  time  a  note  on  Robert  Massingill  was  receiv- 
ed by.  the  clerk  with  the  assent  of  the  attorney  of  Cocke,  for  three 
hundred  and  thirty-one  dollars  and  forty-four  cents,  upon  the  con- 
dition that  the  money  when  paid  upon  it  should  be  applied  in  sat- 
isfaction of  the  decree.  When  the  note  was  passed  to  the  derk 
by  the  agent  of  Porter,  James  P.  Taylor,  who  was  the  agent  of 
Carter  for  the  draft  which  he  had  received  on  Porter,  was  likewise 
present,  and  agreed  at  the  time  to  receive  the  note  on  the  same 
condition  on  which  it  had  been  taken  by  the  derk  ot  the  supreme 
court.  His  endorsement  on  the  back  of  the  draft  is  in  the  follow- 
ing words: 

''Received  on  this  draft,  of  John  A.  M'Kinney,  five  hundred  and 
twenty  dollars  ai^d  seventy-six  cents,  and  also  a  note  on  Robert 
Massingill  to  Alexander  Porter  for  three  hundred  and  thirty-one 
dollars,  dated  15th  of  May,  1828,  and  due  three  days  after  date, 
which  note  is  received,  subject .  to  the  same  condition  on  .which 
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the  clerk  of  the  supreme  court  at  Jonesborough  received  it  of  Mr. 
Massingill  for  Alexander  Porter.  James  P.  Taylor." 

In  September,  1831,  Cocke  sent  the  execution  to  Nashville 
against  Porter,  refusing  to  allow  the  credit  for  the  note,  and  col- 
lected the  residue  of  the  decree  from  Porter,  after  deducting  the 
payment  of  the  one  thousand  dollars  which  had  been  paid  to  the 
clerk.  The  jury  found  a  verdict  for  the  defendants  in  error;  a 
new  trial  was  moved  for  and  refused,  and  the  cause  is  brought  to 
this  court  by  an  appeal  in  the  nature  of  a  writ  of  error. 

The  question  now  propounded  to  the  consideration  of  this  court 
is,  whether  upor«  this  state  of  facts  the  defendants  in  error,  in  an 
action  for  money  had  and  recovered,  are  entitled  to  a  recoveiy 
from  Ck>cke?  The  action  for  money  had  and  received  resembles 
a  bill  in  equity,  and  whenever  the  defendant  receives  money  to 
which  the  plaintiff  is  in  justice  and  equity  entitled,  the  law  implies 
a  debt  and  gives  this  action.  2  Starkie,  64.  The  action  is  main- 
tainable whenever  the  money  of  one  man  has  without  considera- 
tion got  into  the  pocket  of  another.  2  Starkie.  These  principles 
are  admitted  to  be  unquestionable,  but  their  applicability  to  the 
present  case  is  denied;  and  it  has  been  insisted  by  the  counsel  for 
die  plaintiff  in  error  that  the  payment  of  the  residue  of  the  decree 
was  a  Toluntary  payment  on  the  part  of  Porter,  and  that  he  there- 
fcN-e  has  no  rigbt  upon  which  to  support  this  action.  It  is  difficult 
to  perceive  upon  what  ground  it  can  be  said  that  this  was  a  vol- 
ontary  payment  by  Porter.  It  was  coerced  from  him  eithet  by 
an  execution  or  under  the  threats  of  using  that  process  of  the  law. 
Where  a  persoii  has  been  compelled  to  pay  'money  under  duress 
or  ttnroogh  fear  of  process,  and  under  such  circumstances  that  the 
parties  are  not  on  an  equal  footing,  the  payment  cannot  be  con- 
aidered  Voluntary.    2  Starkie  on  Evidence,  6^. 

Admitting  that  the  attorney  of  Cocke  had  no  authority  to  re- 
ceive anything  but  motieyin  satisfection  of  the  decree,  there 
can  be  no  questi<m  that  Carter  had  authority  to  receive  the  note 
on  Massingill  under  the  transfer  or  order  which  he  held  for  a  por- 
tion of  the  decree,  and  that  his  act  would  be  binding  both  upon 
Cocke  and  Porter,  having  received  it  with  the  consent  of  Porter's 
agent.  When  the  clerk  of  the  supreme  court  refused  to  receive 
the  note  on  Massingill  without  the  consent  of  Cocke's  attorney, 
who  appears  to  have  acted  solely  upon  the  ground  that  Caiter's 
agent  would  receive  the  note,  the  reception  of  the  note  on  Mas- 
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singill  was  the  act  of  Carter,  Carter  received  the  note  absoIuteljTf 
but  upon  condition  that  the  money  due  upon  it  was  not  to  be 
credited  upon  the  transfer  which  he  held  until  it  was  collected. 
The  condition  was  for  the  benefit  of  Carter,  designing  to  retain 
the  security  which  he  had  received  from  Cocke  both  upon  Porter 
and  the  maker  of  the  note.  After  this  reception  of  the  note  by 
Carter,  the  interest  of  it  was  vested  in  him,  and  it  was  utterly 
impossible  for  Porter  or  any  other  person  to  have  divested  him  of 
it.  Cocke  had  no  authority  to  do  so,  and  the  payment  of  the  note 
afterwards  went  in  extinguishment  of  his  order  and  consequently 
of  Cocke's  debt  to  him.  Again:  it  is  said  in  argument  that  Porter 
should  have  filed  his  bill  in  equity  and  enjoined  the  collection  o{ 
the  residue  of  the  decree  when  Cocke  refused  to  recognize  the 
conditional  receipt  which  had  been  given  by  the  clerk  of  the  su- 
preme court.  Supposing  him  to  have  done  so,  we  are  unable  to 
perceive  upon  what  ground  he  could  have  compelled  Carter  to 
surrender  Massingill's  note,  unless  he  had  paid  him  the  full  amount 
of  his  interest  in  the  decree  which  he  had  received  from  Cocke. 
It  would  have  been  impossible  for  him  to  have  done  so  on  any 
other  principle.  Any  money  which  was  received  by  Cocke  on 
his  decree,  under  the  circumstances  of  the  case,  beyond  what  was 
actually  due  upon  it,  was  money  had  and  received  to  the  use  of 
Alexander  Porter,  and  may  be  recovered  in  this  action.  This 
does  not  conflict  with  the  principle  which  has  been  referred  to,  to 
wit:,  where  one  man  recovers  a  judgment  against  another,  and 
having  paid  it,  he  cannot  recover  the  same  money  back  again  up- 
on the  ground  that  the  judgment  is  erroneous.  Of  the  correctness 
of  this  position  there  can  be  no  question.  Porter  not  only  paid 
the  full  amount  of  this  decree,  but  between  three  and  four  hundred 
dollars  over,  all  of  which  went  to  Cocke's  use  and  benefit;  and  he 
paid  it,  too,  under  such  circumstances  that  to  say  he  should  not  be 
permitted  to  recover  it  back  would  be  to  render  the  administra- 
tion of  justice  a  mockery,  and  no  court  would  resist  it  unless  for- 
ced to  do  so  by  the  most  inflexible  principles  of  technical  rules. 
We  do  not  perceive  these  principles  to  exist,  therefore  let  the 
judgment  of  the  circuit  court  be  affirmed. 
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Gillespie  and  Peck  vs.  Cunningham,  ei  ais. 

1.  Grants  of  land  made  by  the  State  of  Tennessee  to  which  the  title  of  the 
Cherokee  nation  had  not  been  extinguished  at  the  time  of  the  grant,  are  void  and 
convey  no  title  to  the  grantee. 

3.  Where  it  was  provided  by  compact  between  the  United  States  and  the  Chef^ 
okee  tribe  of  Indians  that  all  land  lying  within  certain  calls  for  certain  natural 
objects  should  be  ceded  to  ihe  United  States,  and  that  commissioners  appointed 
by  the  United  States  and  by  the  tribe  should  run  the  line,  and  such  commissioners 
did  run  the  fine,  and  it  was  subsequently  acquiesced  in  by  the  parties :  Held,  that 
in  a  conflict  of  titles  arising  upon  the  question  of  the  true  location  of  said  bounda- 
ry, between  citizens  of  the  State,  the  line  so  run  and  acquiesced  in  shall  be  re- 
garded as  the  true  line. 

Nicholas  S.  Peck  and  John  P.  Gillespie,  on  the  11th  day  of 
October,  1833,  entered  five  thousand  acres  of  laud  in  the  office 
of  the  Hiwassee  district.  They  procured  a  grant  from  the  State 
of  Tennessee  on  the  3d  of  June,  1834.  This  land  lies  south  and 
west  of  the  boundary  line  as  run  by  the  commissioners  o;i  the 
part  of  the  United  States,  accompanied  by  the  commissioners  on 
the  part  of  the  Cherokee  tribe,'and  not  within  the  Hiwassee  dis- 
trict regarding  the  said  line  so  run  as  the  true  boundary  line,  but 
within  the  Hiwassee  district  as  said  Peck  and  Gillespie  believed  at 
the  time  of  the  entry,  regarding  the  true  line  as  fixed  by  the  calls 
for  natural  objects  in  the  treaty  by  which  the  land  in  said  district 
was  ceded  to  the  United  States  in  the  year  1819. 
'  After  the  cession  by  the  Cherokees  of  all  their  remaining  land 
within  the  limits  of  this  State  to  the  United  States,  and'  the  estab- 
lishment by  the  Legislature  of  the  Ocoee  district  in  1837,  to  wit,  on 
the  14th  of  June,  1839,  David  Cunningham  procured  grants  from 
the  State  of  Tennessee  for  a  large  portion  of  the  land  previously 
granted  to  Peck  and  Gillespie.  His  entries  were  made  in  the  office 
of  the  Ocoee  district.  Cunningham  and  others  under  him  took  pos- 
session of  the  land  covered  by  his  grants,  and  Peck  and  GiBespie 
instituted  this  action  of  ejectment  in  the  circuit  court  of  Monroe 
county,  on  the  20th  of  August,  1840,  against  Cunningham  and  his 
tenants.  The  cause  came  on  and  was  tried  at  the  July  term,  1840, 
by  his  honor  Ch.  F.  Keith  and  a  jury  of  Monroe  county.  Miich 
proof  was  introduced  by  the  plaintiffs  to  show  that  the  land  covered 
by  their  grant  and  in  the  possession  of  the  defendants  was  ceded  to 
the  United  States  in  1819,  and  that  the  line  run  by  the  commis- 
liooers  was  not  ran  in  conformity  with  the  calls  for  natural  ob- 
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jects  made  in  the  treaty  of  1819;  and  by  the  defendant3  to  show 
that  the  parties  had  acquiesced  in  the  line  so  run. 

His  honor  charged  the  jury  that  if  the  land  covered  by  the 
plaintiffs'  grant  lay  within  the  Hiwassee  district  their  title  thereto 
must  prevail;  that  if  on  the  contrary  the  Indian  title  thereto  was 
not  extinguished  at  the  time  of  the  entry  and  the  grant  founded 
thereupon,  they  would  be  void  and  convey  no  title  to  the  plaintiffii ; 
that  in  ascertaining  the  fact  as  to  whether  the  Indian  title  to  said 
land  was  extinguished  or  not  at  that  time,  they  should  ascertain 
the  true  time;  that  if  the  line  was  run  and  marked  by  commis- 
sioners appointed  as  contemplated  in  the  5th  article  of  the  treaty 
of  1819,  and  the  parties  to  the  compact  sanctioned  the  act  of  their 
agents,  the  act  would  be  binding  upon  them;  and  if  Tennessee, 
for  whose  use  the  ceded  territory  enured,  in  appropriating  the 
land,  conformed  to  the  line  so  run  and  marked,  it  should  be  re- 
garded as  the  true  boundary  though  some  parts  of  such  lino  did 
not  correspond  with  the  natural  objects  called  for  in  the  treaty. 

The  jury  rendered  a  verdict  for  the  defendants^  A  motion  was 
made  for  a  new  trial  and  overruled.  The  plaintiffs  appealed  in 
•rror  to  this  court. 

Pecit  appeared  for  plaintiffs  and  argued  the  case  at  length,  but 
did  not  furnish  the  reporter  with  his  brief. 

Vandyke^  for  defendants,  contended,  1.  That  the  plaintiffi  in  er^ 
ror  had  no  right  to  introduce  testimony  to  show  that  the  line  run 
by  the  commissioners,  appointed  as  contemplated  by  the-  treaty  of 
1819,  was  not  run  in  conformity  with  the  calls  in  the  treaty.  The 
line  was  run  by  the  agents  of  the  contracting  parties,  and  if  they 
committed  errors  no  one  could  rectify  those  errors  but  the  con- 
tracting parties;  but  the  contracting  parties  had  ratified  the  acts  of 
their  agents  and  recognized  the  line  so  run  as  the  true  boundary 
of  the  ceded  temtory.  The  United  States  recognised  this  line  as 
the  true  boundary  by  removing  the  white  settlers  beyond  it  in 
conformity  with  her  obligation  under  the  5th  article  of  the  treaty. 
The  State  of  Tennessee  has  recc^nised  this  line  as  the  true  boun- 
dary by  not  going  beyond  it  in  surveying  and  sectioning  the  land 
ceded  to  her  by  the  treaty  of  1819,  and  more  recently  by  direct- 
ing the  survey  of  the  land  ceded  by  tha  treaty  of  1835,  and  by 
making  this  line  the  boundaiy  of  such  survey.    This  must  there- 
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fore  be  regarded  as  the  true  boundary  line  between  the  lands 
ceded  in  1819  and  1835.  Parsons  vs.  Roundtree^  1  Hay.  378: 
HousUm^s  lessee  vs.  PiUow  and  Thonuu^  1  Yerger,  481. 

2.  The  land  called  for  in  plaintifi'  grant  lying  south  of  this 
line  and  within  the  territory  reserved  by  the  Cherokee  Indians 
under  the  treaty  of  1819,  the  grant  is  void-  The  grant  having 
issued  before  the  Indian  title  was  extinguished,  could  confer  no 
title  upon  the  plaintiffs,  the  State  of  Tennessee  not  being  at  that 
time  the-  owner  of  the  land.  M^Lemore  vs.  Wright^  2  Yergeri 
396:  Polkas  lessee  vs.  Wendell,  5  Wheaton,  303. 

TuKUET,  J%  deli^red  the  opinion  of  the  court. 

Certain  articles  of  convention  between  the  government  of  the 
United  States  and  the  Cherokee  nation  of  Indians  were  concluded 
and  signed  at  the  city  ci  Washington  on  the  87th  day  of  Febru- 
ary, in  the  year  1819,  by  the  first  of  which  the  Cherokee  nation 
ceded  to  the  United  States  all  of  their  land  norUi  and  east  of  the 
following  line,  viz:  beginning  on  the  Tennessee  river  at  the  point 
where  the  Cherokee  boundaiy  with  Madison  county,  in  the  Ala- 
bama territory,  joins  the  same ;  thence  along  the  main  channel  of 
said  river  to  the  mouth  of  the  Hiwassee;  thence  along  its  main 
channel  to  the  first  hill  which  closes  in  on  said  river,  about  two 
mOes  above  Hiwassee  Old  Town;  thence  along  the  ridge  which  di- 
vides the  waters  of  the  Hiwassee  and  the  Tellico  to  the  Tennessee 
river  at  Tallassee;  thence  along  the  main  channel  to  the  junction 
of  the  Cowee  and  Nanteyalee;  thence  along  the  ridge  in  the  fork 
of  sud  river  to  the  top  of  the  Blue  Ridge;  thence  along  the  Blue 
Ridge  to  the  Unicoy  turnpike  road;  thence  by  a  straight  line  to  the 
nearest  main  source  of  the  Chestatee;  thence  along  its  main  chan- 
nel to  the  Chatahooclue,  and  thence  to  the  Creek  boundary. 

By  the  fifth  article  of  said  convention  provision  is  made'  that 
the  boundary  lines  necessary  to  designate  the  land  thus  ceded 
shall  be  tun  by  a  commissioner  or  commissioners  to  be  appointed 
by  the  United  States,  who  shall  be  accompanied  by  such  commis-' 
sioners  as  the  Cherokees  may  appoint,  and  that  all  white  people 
who  had  intruded  or  might  thereafter  intrtide  on  the  land  reserv- 
ed for  the  Cherokees  shall  be  removed  by  the  United  States. 
These  lines,  so  fdr  as  it  was  considered  necessary,  were  run  in 

pursuance  of  said  fifth  article  of  the  convention. 
3 
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The  Le^lature  of  the  State  of  Tennessee,  by  act  of  I819^'oh'« 


59,  (3  Hay.  and  Cobbs,  139,)  laid  off  the  tract  of  country  tiiii» 
ded  by  the  Cherokee  nation  to  the  United  States  into  a  sunreyort 
district,  to  be  called  the  ''Hiwassee  District,"  and  appointed  a  jor- 
i^yor  general  with  power  and  authority  to  engage  a  sofficiaat 
number  of  skilful  surveyors  to  run  out  and  survey  tha  land  acqui- 
red by  this  tmaty  from  the  Cherokee  Indians,  lyi^g  between  the 
Hiwassee,  Big  Tennessee  and  Little  Tennessee  rivers,  and  north 
of  the  Little  l^ennesseot  to  which  the  Indian  title  had  been  extin* 
gittsh^  preparatory  to  a  sale  of  the  same  by  the  State*  In  Janu- 
ary, 1830,  the  Legislature  of  the  State  passed  an  act,  by  virtue  of 
which  any  person  or  persons  wishing  were  authorised  to  appro- 
priate any  vacant  land  in  the  Hiwassee  district  which  had  not 
been  surveyed  and  sectioned  under  the  provisions  of  the  above- 
mentioned  act  of  1819,  in  quantities  not  exceeding  five  thousand 
acres.  Session  Acts  of  1839,  ch.  85,  p.  114.  Under  the  provis*' 
ions  of  this  Act  the  plaintifis  in  error,  Nicholas  S.  Peck  and  John 
F.  Gillespie,  did,  on  the  11th  day  of  October,  1833,  enter  five 
thousand  licres  of  iand^  upon  which  they  procured  a  grant  frcNB 
the  State  on  the  3d  day  of  June,  1834.  This  land  lies  south  and 
west  of  the  boundary  line  as  run  by  the  commissioaeis  of  the  Uni- 
ted States,  accompanied  by  the  commissioners  of  the  Cberokea 
nation,  from  the  point  on  the  Hiwassee  river,  two  miles  above 
Hiwassee  Old  Town,,  where  the  first  hill  closes  in  with  the  river, 
to  the  Tennessee  river  at  Tallassee*  In  the  year  1835  a  flirther 
convention  was  concluded  between  the  government  of  the.  United 
States  and  the  Cherokee  Indians,  by  which  they  ceded  all  their 
land  within  the  limits  of  the  State  of  Tennessee  to  the  United 
States.  For  the  purpose  of  disposing  of  this  land  the  Ocoee  dis- 
trict was  established  by  the  Legislature  in  November,  1837,  in- 
tended to  embrace  all  the  land  ceded  by  the  convention  of  1835, 
and  which  lay  south  and  west  of  that  ceded  by  the  conventioa  of 
1819.  The  defendants,  under  the  Act  of  1837,  entered  and  pro- 
cured grants  from  the  State  in  1839  for  the  premises  in  dispute, 
and  which  are  covered  by  the  grant  for. five  thousand  acres  issued 
to  the  plaintiffs  on  the  3d  day  of  June,  1834,  and  the  question  now 
is  which  of  them  is  the  better  title. 

The  State  of  Tennessee  exercises  the  power  of  perfecting  titles 
to  land  within  her  borders  by  virtue  of  the  compact  made  with 
North  Carolina  in  1804.    This  compact  was  recogniied  and  con- 


JULY  TERM,  1840.  &t 

[GiUespie  vr,  Cuni^gfaam.] 

firmed  by  the  Congresa  of  the  United  States  m  1806,  but  the 
Tpomir  given  by  it  was  restricted  to  land  north  and  east  of  what 
has  since  been  cs^ed  ''the  Congressional  Reservation  line,"  and  to 
which  the  Indian  title  should  be  extinguished;  for  it  is  eiLpressIy 
provided  in  the  Act  that  ''nothing  herein  contained  shall  be  con- 
etnied  so  as  to  zfSsci  the  Indian  title.**  Under  this  compact,  thus 
limited  by  Act  of  Congress,  the  State  of  Tennessee  has  never 
daiined  or  possessed  the  power  to  appropriate  land  to  which  the 
Indian  title  had  not  been  extinguished,  and  entrieii  and  grants  for 
that  purpose,  whether  made  by  accident  or  design,  have  invaria- 
bly been  held  to  be  void  and  to  convey  no  title  whatever.  'Then 
the  point  npoa  which  the  conflicting  rights  of  the  parties 'to  this 
suit  turns,  is  the  period  of  time  at  which  the  Indian  title  to  the 
{ffemises  in  dispute  was  extinguished,  viz:  whether  by  the  con- 
vention of  1819  or  1835?  If  by  that  of  1819,  the  land  belongs  to 
the  plaintiffif  if  by  that  of  1835,  to  the  defendants.  That  the  land 
IS  not  embraced  within  the  lines  as  run  by  the  commissioners  un- 
der the  convention  of  1819  is  not  denied,  but  admitted.  But  then 
it  is  contended  that  the  line  from  the  first  hill  which  closes  in  on 
'the  Hiwassee  river,  about  two  miles  above  Hiwassee  Old  Town» 
to .Taltassee,  on  the  Tennessee  river,  is  run  too  far  north;  that  if 
it  had  been  run  as  it  should,  according  to  the  calls  for  natural  ob- 
jects made  in  the  treaty,  it  .would  have  been,  far  .enough  south  to 
have  included  the  dbputed  premises.  ,  Whether  this  portion  of  the 
line  be  cdrrectly  run  or  not,  we  do  not  deem  worthy  pf  conside- 
ration; it  is  sufficient  that  it  was  run  by  the  contracting  parties; 
that  they  were  satisfied  with  it,  and  have  acquiesced  in  it.  The 
State  of  Tennessee  had  no  right  to  complain;  the  extinguishment 
of  the  Indian  title  was  an  act  of  gratuity  on  the  part  of  the  gene- 
inal  government,  for  it  is  expressly  provided  in  the  before  mention- 
ed Cession  Act  of  1806,  that  "nothmg  herein  contained  shall  be  so 
construed  as  to  subject  the  United  States  to  the  expense  of  the 
extinguishment  of  the  Indian  title.''  The  State  of  Tennessee  and 
her  dtiiens  are  bound  by  the  lines  as  run  under  the  convention  of 
181§,  and  the  consequence  i^  that  the  Indian  title  to  the  land  in 
dispute  was  not  extinguished  until  the  conv^ition  of  1835,  and 
that  the  entry  and  grant  under  which  the  plaintifis  claim  are  void 
and  coirvey  to  them  no  title.  The  judgment  of  the  court  below 
1a  favor  of  the  defendants^  will  therefore  be  affirmed. 
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PoWBRS   VS.   HUHST. 

Eyans  was  elected  in  March,  1836,  register  /or  Claiborne  county,  and  died  ia 
1637.  Hurst  was  appointed  on  the  4th  of  April,  1837,  to  fi]l  the  vacancj.  On  the 
3d  of  March,  1838,  he  was  elected  register  by  the  qualified  roters  of  the  county^ 
the  first  election  for  county  officers  being  held  on  that  day :  Held,  that  Hurtt  was 
constitutionally  elected  and  in  office  for  four  years  firom  the  date  of  said  electioD. 

George  Powers  filed  his  petition  in  the  Circuit  Court  of  Clai- 
borne county  on  the  14th  of  May,  1840,  setting  forth  that  he  was 
duly  and  constitutionally  elected  register  of  said  county  by  the 
qualified  voters  thereof;  that  he  had  taken  the  oath  required  by 
law,  and  given  bond  and  security  for  the  performance  of  the  du« 
ties  of  the  office;  that  he  had  applied  to  the  former  register,  Hurst, 
for  the  books  and  papers  belonging  to  the  office,  and  that  Hurst 
refusing  to  "give  them  up,  he  had  procured  an  order  from  the 
county  court  for  the  delivery  of  them,  and  that  said  Hurst  had 
disregarded  the  order.  The  petitioner  prayed  that  a  mandamus 
issue.  Hurst  answered  and  stated  that  on  the  4th  day  of  April, 
1837,  he  was  appointed  by  the  justices  of  Claiborne  county  to  fill 
a  vacancy  in  the  office  of  register,  occasioned  by  the  death  of 
Evans,  the  first  register,  elected  in  1836,  ajid  that  at  the  first 
election  for  county  oflicers  thereafter  occurring,  to  wit,  on  the  3d 
day  of  March,  1838,  he  was  duly  and  constitutionally  elected  re- 
gister of  the  county  for  and  during  the  term  of  four  years  from 
the  date  of  said  election,  and  that  he  took  the  oath  of  ofiice,  gave 
bond,  &c.,  and  therefore  claimed  to  be  the  lawful  register  for  the 
term  of  four  years  from  the  3d  of  March,  1838. 

The  cause  came  on  to  be  heard  at  the  May  term,  1840,  of  the 
Claiborne  circuit  court,  and  the  facts  set  forth  in  the  answer  being 
admitted  to  be  true,  the  court  (the  honorable  R.  M.  Anderson  pre- 
siding) dismissed'  the  petition  of  Powers.  Powers  appealed  in 
error  to  this  court. 

Peck,  for  petitioner. 

/.  A.  McKinney,  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

At  the  first  election  of  county  officers  in  Claiborne  county  un- 
4er  the  amended  constitution,  Walter  Evans  was  elected  register 
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of  that  county.  In  1837  he  died,  and  the  vacancy  was  filled  by 
the  justices  of  sud  county  on  the  4th  day  of  April,  1837,  by  the 
temporary  appointment  of  the  defendant,  Hiram  Hurst,  to  that 
office.  On  the  3d  day  of  March,  1838,  at  the  expiration  of  two 
years  from  the  time  of  the  first  election,  an  election  was  held  fai 
aaid  county  to  fill  the  vacancy  occasioned  by  the  expiration  of  the 
term  of  service  of  the  sheriff  and  trustee;  and  an  election  was  also 
held  at  the  same  time  for  register  of  the  county,  and  the  defend- 
ant was  duly  elected  by  the  qualified  voters  thereof  to  that  office. 
The  defendant  entered  into  bond,  conditioned  to  dischaige  the 
duties  of  register  faithfully  for  the  next  four  years,  and  was  quali- 
fied accordingly.  At  the  time  of  the  election  of  county  officers  in 
March,  1840,  an  election  was  held  for  register  of  said  county,  and 
the  plaintiff,  George  Powers,  was  elected,  gave  bond  and  security, 
and  was  qualified  as  such  officer.  The  plaintiff  applied  for  the 
books  and  records  belonging  to  said  office,  but  the  defendant  re*" 
fused  to  give  them  up,  alleging  that  the  time  for  which  he  had 
been  elected  being  unexpired,  he  was  still  lawfully  and  constitu- 
tionally the  register  of  Claiborne  county.  To  obtain  the  said  re- 
cords, and  to  be  let  into  the  said  office,  this  petition  for  a  manda- 
mus was  filed.  The  circuit  court,  on  consideration,  dismissed  the 
petition,  and  the  plaintiff  appealed  in  error  to  this  court.  The 
only  question  now  for  consideration  is,  was  the  election  for  regis- 
ter in  March,  1838,  constitutional?  or  should  the  temporary  ap- 
pointment of  the  justices  have  continued  until  March,  1840,  the 
end  of  the  time  for  which  Evans  had  been  elected?  The  consti- 
tution, art.  7,  sec.  1,  provides  that  'Hhere  shall  be  elected  in  each 
county,  by  the  qualified  voters  therein,  one  sherifi^  one  trustee  and 
one  register;  the  sheriff  and  trustee  for  two  years  and  the  register 
for  four  years.**  In  the  2d  section  it  is  provided  that  ''should  a 
vacancy  occur  subsequent  to  the  election  in  the  office  of  sheriff, 
trustee,  or  register,  it  shall  be  filled  by  the  justices;  if  in  that  of 
clerk,  to  be  elected  by  the  people,  it  shall  be  filled  by  the  court, 
and  the  person  so  appointed  shall  continue  in  office  until  his  suc- 
cessor shall  be  elected  and  qualified;  and  such  office  shall  be  filled 
by  the  qualified  voters  at  the  first  election  for  any  of  the  county 
officers.**  From  these  provisions  it  appears  that  these  county  of- 
ficers are  to  *be  elected  by  the  people  of  the  county.  They  are 
constituted  the  general  appointing  power.  Should  a  vacancy  oc- 
cur, it  is  to  be  filled  by  the  justices.    But  this  is  only  a  tempoiOi|ry 
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appointment;  and  the  office  is  to  be  filled  by  an  election  by  tbtf 
people  '*at  the  first  election  for  any  of  the  county  oScersJ* 

Two  prominent  objects  are  manifest  in  these  provisions.  In 
the  first  place  that  the  officers  should  hold  their  <^lces  at  the  will 
and  by  the  voice  of  the  people;  and  secondly,  that  the  public  tran^* 
quility  should  not  be  unnecessarily  disturbed  by  causing  the  peo- 
pie  to  assemble  for  the  appointment  of  a  single  officer,  wheneVer 
by  death,  resignatbn  or  removal,  any  one  of  these  offices  might  b^ 
oome  vacant  Had  the  people  been  called  on  to  fill  these  vacan- 
des  whenever  they  might  occur,  the  popular  assemblages  would 
have  been  so  frequent  as  to  be  exceedingly  inconvenient,  and  the 
excitement  attendant  on  elections  demoralizing  in  their  character, 
would  have  been  a  very  great  evil.  Therefore  the  justices,  who 
assemble  at  their  county  courts  every  month,  are  charged  with 
the  duty  of  filling  these  vacancies  for  the  time  being.  But  as  it 
was  thought  desirable  that  these  officers  should  be  elected  by  the 
people^ 'there  was  no  reason  that  the  appointee  of  the  justices 
should  hold  his  appointment  longer  than  until  the  next  election 
for  county  officers.  At  that  time  the  people  must  assemble  for 
the  election  of  those  officers  whose  period  of  service  may  have  ex* 
pired ;  and  they  could  as  conveniently  elect  an  additional  afiicer 
as  to  elect  those  for  whom  they  were  called  together  to  vote* 
Hence  the  constitution  very  properly  provides  that  ''such  office 
■hall  be  filled  by  the  qualified  voters  at  the  first  election  for  any 
of  the  county  officers.*' 

The  language  of  this  provision  is  explicit,  and  in  order  to  show 
that  the  temporary  appointment  should  be  made  by  the  justices 
for  the  remainder  of  the  unexpired  term  of  the  predecessor,  a  dear 
and  manifest  intention  of  the  convention  should  be  made  to  ap* 
pear.  But  no  such  intention  seems  to  have  existed.  To  preserve 
uniformity  in  the  appointment  at  the  same  time  of  officers  of  the 
tame  grade  throughout  the  State,  would  be  a  matter  of  nnall  mo- 
ment and  of  no  practical  utility.  But  if  it  were  a  matter  of  greatf* 
er  importance  than  it  is  supposed  to  be,  it  wodd  be  unattainable..^ 
New  counties  have  been  admitted  and  will  continue  to  be  consti* 
tuted ;  the  oiganization  of  which,  by  the  election  of  county  offi- 
cers, would  necessarily  mar  the  supposed  beauty  and  harmony 
which  would  resdt  from  preserving  the  terms  of  office  entire ; 
while  on  the  other  hand  the  people  would  be  kept  for  a  great 
length  of  time  firom  the  exercise  of  the  appointing  power  which  it 
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was  thought  importaiit  for  them  to  retain.  Upon  the  wholof  wo 
are  satisfied  that  the  words  of  the  constitution  in  providing  that 
an  office  where  there  has  been  a  temporary  appointme&t  by  the 
justices  **shali  be  filled  by  the  qualified  votenrat  the  first  electioa 
finr  any  of  the  county  officers,"  express  the  meaning  of  the  fraw- 
era  of  that  instrumenty  and  therefore  that  the  election  for  the  de<« 
fendant.  Hurst,  in  March,  1838,  was  regular,  and  consequently 
that  his  term  of  oflke  will  not  expire  until  March,  1842.  Let 
the  judgment  be  affirmed. 


Grace  vs.  Hale. 


1.  If  an  infimt  seU  or  exchange  hifl  peraonal  property,  be  maj  at  any  time  die* 
ai(rm  the  aale  or  exchange  and  sue  for  and  recover  the  value  of  his  property  so 
sold  or  exchanged,  and  this  U  so,  though  the  minor  by  such  sale  or  exchange 
pfocored  necessaries. 

3.  Where  the  son^  a  minor,  Uved  upon  the  land  of  bis  father  and  was  permitted 
by  the  ftither  to  cultivate  twenty  acres  of  bis  land  for  bis  own  benefit :  Held,  that 
a  horse  was  not  a  necessary  within  the  meaning  of  the  law  for  the  purchase  of 
wfaieh  be  would  be  boand.. 

3.  Where  an  infiint  exchanged  horses  and  did  not  return  the  horse  procured  in 
the  exchai^e:  Held,  in  an  action  for  the  recovery  of  the  value  of  the  horse  by  hia 
exchanged,  the  jury  had  no  right  to  make  an  equitable  adjustment  between  the 
minor  and  the  defendant,  but  ^at  the  minor  was  entitled  to  the  full  value  of  hie 
property. 

J>fathan  Hale,  by  his  next  friend,  instituted  an  action  of  trover 
in  the  circuit  court  of  Greene  county  in  June,  1839,  against  Wil- 
liam Grace  to  recover  the  value  of  a  horse. 

The  defendant  pleaded  not  guilty.  It  appeared  from  the  proof 
submitted  to  the  jury  that  Hale  was  an  infant  and  that  his  father 
permitted  him  to  possess  and  cultivate,  for  his  own  benefit,  about 
twenty  acres  of  land,  jointly  with  one  Rutledge,  and  that  they 
commenced  the  crop  accordmgly ;  that  the  plaintiff  had  a  horse 
which  his  father  had  furnished  but  which  was  not  fit  to  use  in  till- 
ing the  farm,  and  that  he  exchanged  horses  with  the  defendant 
with  the  view  of  getting  a  good  work-horse.  It  also  appeared 
that  the  defendant  had  got  much  the  best  hoi'se  in  the  exchange, 
and  that  the  plaintiff  requested  him  to  dissolve  the  contract  and 
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proposed  that  each  should  restore  to  the  other  his  property;  this  . 
defendant  refused ;  and  thereupon  this  action  was  instituted. 

Judge  Powell  charged  the  jury  that  if  the  plaintiff  was  a  minor 
his  contract  of  exchange  was  voidable  at  his  election ;  that  the 
question  whether  the  horse  procured  was  or  was  not  *'a  necessa- 
ry'' in  the  meaning  of  the  law  was  a  question  of  law  for  the  court 
to  determine ;  that  a  horse  was  not  in  this  case  to  be  regarded  as 
^'a  necessary y"  and  that  the  plaintiff^  if  entitled  to  recover  at  all, 
was  entitled  to  the  whole  value  of  his  horse,  and  that  the^ury  had 
no  right  to  make  any  equitable  adjustment  between  the  plaintiff 
and  defendant  The  jury  rendered  a  verdict  of  fifty- three  dollars 
in  favor  of  the  plaintiff;  a  motion  was  made  to  set  it  aside  and  re- . 
fused.    The  defendant  appealed  in  error  to  this  court. 

R.  if,  McKinney^  for  the  plaicrtiff  in  error,  insisted,  L  That  con- 
sidering the  circumstances  and  condition  of  the  defendant,  a  hor^e 
was  necessary  and  proper  for  him.  Chitty  on  Con.  31 :  Strange'is 
Rep.  1101:  Comyn  on  Con.  154-6:  Bur.  Rep.  1718, 1801-03:  8 
Term  Rep.  578:  Bui.  M.  P.  154:  3  Jac.  Law  Die  424. 

3.  It  is  contended  that  the  question  of  necessaries  is  a  question 
of  fact  foi  the  dedsion  of  the  jury.  2  Stark.  Ev.  405 :  3  Jac.  Law 
Die.  438:  Chitty  on  Con.  S4:  8  Term  Rep.  578:  1  Stark.  E v. 
377,400. 

3.  It  is  submitted  that  the  defendant  having  delivered  the  horse 
in  exchange  to  the  plaintiff,  cannot  now  recover  him  back.  4  Eng. 
Com.  Law  Rep.  189 :  3  Stark.  £.  406. 

T.  D.  Arnold^  contended  that  a  horse  was  not  *'a  necessary'* 
within  the  meaning  of  the  term  as  used  in  the  adjudicated  cases. 
It  might  be  regarded  indispensable  to  have  a  horse  to  carry  on 
agricultural  operations,  but  the  law  did  not  regard  infants  as  com- 
petent to  conduct  a  farm  or  other  branch  of  business.  If  he  could 
bind  himself  for  a  horse  as  being  necessary  to  carry  on  a  farm, 
then  upon  the  same  principle  he  could  bind  himself  for  any  other 
piece  c^  property  which  might  be  regarded  as  necessary  in  the 
opinions  of  men  for  the  successful  conducting  of  the  farm.  Why 
not  permit  infants  to  embark  most  extensively  in  any  branch  of 
business,  agricultural,  commercial  or  manufacturing,  and  author- 
ise them  to  purchase  and  hold  them  responsible  for  any  implement 
of  trade,  machinery,  goods  and  wares  which  they  might  purchase 
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Upon  the  grouttd  that  they  were  ''necessaries"  within  the  meaning 
of  the  law  ?  He  contended  such  a  course  of  decision  would  break 
down  all  the  wise  and  safe  limitations  which  the  common  law  for 
the  security  of  infants  had  imposed  upon  their  ability  to  contract. 
Necessaries  consisted  of  diet,  clothing,  washing,  lodging,  schooling 
and  medicine.  These,  infants  had  a  right  to  bind  themselves  for ; 
and  any  extension  of  the  range  of  their  contracting  power,  was 
calculated  to  jeopardise  the  rights  and  interests  of  those  who  were 
unable  to  protect  themselves.  What  were  necessaries  it  was  pro- 
per f6r  the  court  to  determine  and  not  the  jury. 

Rekbi  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  value  of  a  horse  owned  by  the 
plaintiff  and  given  by  him,  he  being  a  minor,  to  the  defendant  in 
exchange  for  another.  Plaintiff  lived  with  his  father  and  was 
maintained  by  him,  but  being  permitted  to  cultivate,  for  his  own 
benefit,  a  portion  of  his  father's  land,  it  is  contended  that  a  horse 
proper  for  agricultural  operations  became,  under  the  circumstan- 
ces, necessary  for  the  infant,  and  that  his  contract  for  exchange 
will  bind  him. 

The  supposed  error  in  the  judgment  below,  which  was  in  favor 
of  the  infant,  hence  mostly  insisted  on,  is  that  the  court  charged 
the  jury  that  the  question  whether  necessaries  or  not  is  one  exclu- 
sively for  the  court,  with  which  the  jury  have  nothing  to  do ;  and 
in  the  sense  in  which  this  was  said  by  the  court  it  is  certainly  <;or- 
rect.  It  is  matter  of  law  that  the  necessaries  for  which  an  infant 
may  bind  himself  by  contract,  consists  of  diet,  apparel,  washing, 
lodging,  schooling  and  medicine ;  but  whether  within  these  Umits 
certain  articles  were  in  fact  necessary  and  to  what  extent,  be- 
comes, in  the  language  of  Lord  Kenyon,  (1  Esp.  212,)  a  relative 
hct  to  be  governed  by  the  fortune  and  circumstances  of  the  infant. 
8  T.  R.  578.  But  it  seems  to  us  that  this  question  did  not  here 
arise.  The  question  here  is  not  for  what  necessaries  and  to  what 
extent  an  infant  may  make  himself  liable,  but  whether  an  infant 
can  sell  or  exchange  his  property  ? 

It  has  been  held  that  if  an  infant  sell  goods  the  sale  is  void,  and 
if  the  vendor  takes  them  trespass  will  lie ;  but  if  the'infant  deliver 
them  with  his  own  hands  that  form  of  action  will  not  lie,  but  he 
may  avoid  the  contract  of  sale.     1  Mod.  137,.   So  it  has  been  held  '/ 
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ia  this  country,  that  an  infant  having  bM  personal  property  may 
at  full  age  disaffirm  the  sale  and  reclaim  the  property.  Williams 
vs.  Morris f  2  Bibb,  107.  But  it  is  said  that  the  contract  of  sale  or 
exchange  in  this  case  is  rendered  valid,  because  the  h(Nrse  was,  un- 
der the  circumstances,  necessary  for  the  infant  But  it  has  been 
ruled  thai  if  an  infant  become  a  shop-keeper  and  buy  goods  and 
wares  for  the  me  of  his  shop,  the  contract  does  not  bind  him.  1' 
Rol.  739:  S  Cro.  494.  If  he  borrow  money,  though  he  afterwards 
employ  it  for  necessaries,  he  is  not  liable  to  the  vendor,  1  RoL  279, 
or  even  if  it  were  lent  to  him  for  the  purpose  of  procuring  neees* 
saries,  for  the  lender  ought  to  provide  them.  1  Rol.  386-7.  The 
sale  or  exchange  therefore,  by  parity  of  reasoning,  would  not  be 
rendered  Valid  merely  because  the  thing  obtained  thereby  might 
be  necessary.  But  we  are  of  opinion,  also,  that  in  this  case  the 
horse  procured  was  not  a  necessary  within  the  meaning  of  the 
law ;  we  are  also  of  opinion  that  the  court  did  not  err  in  holding 
that  in  such  an  action  the  plaintiff  was  entitled  to  recover  the 
value  of  the  property,  and  that  the  jury  ought  not  to  take  upon 
themselves  to  make  an  equitable  adjustment  between  the  parties. 
Let  the  judgment  be  affirmed. 


WiiiSON  vs.  Frazier  and  M'Kutiiey. 

1.  Letters  of  administration  granted  in  a  count j  in  wbioh  the  deceased  did  not 
reside  at  the  time  of  his  death,  are  void. 

3.  7he  widow  is  not  the  next  ofkin  to  her  deceased  husband. 

3.  Letters  of  admio&tration  are  not  void  because  another  maj  have  a  superior 
title  to  them  by  law. 

4.  The  circuit  court  has  no  power  to  repeal  letters  of  administration  granted  by 
the  county  court,  unless  the  party  seeking  the  repeal  of  them  had  appeared  in  the 
county  court  and  contested  the  grant.  The  proceeding  to  repeal  the  grant  must 
originate  in  the  county  court. 

This  cause  was  brought  by  appeal  in  the  nature  of  a  writ  of 
error  from  the  circuit  court  of  Grainger  county.  The  facts  of  the 
case  are  sufficiently  set  forth  in  the  opinion  of  the  court. 

Pecky  for  plaintiff  in  error. 


!' 
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/.  A,  McSbumt/f  for  djafendaarts  m  error. 

RKB»y  J.  delivered  the  opinion  of  the  court* 

William  M.  Wilson  in  December,  1889,  died  in  the  territory  of 
Florida.  The  county  of  Grainger  in  tins  State  was  the  county  of 
his  residence  and  domicil.  On  the  first  Monday  in  January,  1840, 
the  county  court  of  Grainger  granted  letters  of  administration  on 
his  estate  to  Frazier  and  M'Kinney.  They  are  not  the  next  of 
kin  of  the  deceased,  but  claim  to  be  his  largest  creditors.  About 
the  same  time  the  county  court  of  Jefferson  granted  letters  of  ad- 
ministration on  the  estate  of  the  said  William  H.  Wilson  to  his 
widow  and  relict  Mary  A.  Wils^m,  the  plaintiff.  She  thereupon 
filed  in  the  circuit  court  of  Grainger  county,  her  petition  praying 
that  a  writ  oi  certiorari  might  issue  to  the  county  court  of  Grain- 
ger, to  the  end  that  the  proceedings  of  said  court  in  granting  let* 
ters  of  administration  to  Frazier  and  M'Kinney,  might  be  certi* 
fied  to  said  circuit  court,  and  that  said  letters  might  be  there  re-* 
pealed ;  and  also  praying  for  a  writ  of  supersedeas  to  issue.  These 
writs  were  issued ;  but  a  rule  having  been  granted  in  the  circuit 
court  to  show  cause  why  these  writs  should  not  be  dismissed,  the 
said  rule  was,  on  ailment,  made  absolute,  and  they  were  dismis- 
sed, and  from  that  judgment  the  plaintiff  has  prosecuted  her  ap- 
peal to  this  court. 

The  letters  of  administration  granted  to  the  plaintiff  by  the 
county  court  of  Jefierson,  which  was  not  the  county  of  decedent's 
residence  and  domicil,  are  void.  This  point  has  been  repeatedly 
so  decided  by  this  court.  But  it  is  said  if  this  be  so,  still  the  plain- 
tifTs  right  to  the  administration  is  superior  to  that  of  the  defend- 
ants's,  and  that  she  may,  therefore,  in  this  mode,  cause  these  let- 
ters to  be  repealed.  The  statute  of  Henry  YIII.  gives,  indeed,  to 
the  ordinary  the  power  to  confer  the  administration,  at  his  discre- 
tftOQf  upon  the  widow  or  the  next  of  kin,  or  upon  both.  Our  stat- 
ute of  1715,  gives  the  right  of  administration  to  the  next  of  kin, 
and  is  silent  as  to  the  widow.  Th^  wife  as  such  is  not  the  next 
of  kin.  Whether  her  right  to  the  administration,  although  not  se- 
cured by  the  act  of  1715,  can  be  successfully  maintained  as  exist- 
ing here  by  the  operation  of  the  statute  of  Henry  VIII.  it  is  not 
necessary,  perhaps  not  proper,  that  we  should  now  decide.  Un- 
questionably it  has  been  very  much  the  custom  to  grant  to  widows 
administration  on  the  estates  of  their  deceased  husbands.    But 
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however  the  question  may  be  settled,  and  it  is  not  without  its  dif- 
ficulties, we  have  said  it  is  not  necessary  now  to  decide  it.  For 
most  clearly  the  letters  of  administration  granted  to  the  defend- 
ants, could.not  be  held  to  be  void  merely  on  the  ground  that  an- 
other might  have  a  superior  right  to  the  administration.  This  is 
well  settled.  And  it  is  equally  clear  that  the  circuit  court  could 
not  for  such  a  reason  repeal  the  letters  in  the  mode  in  this  case 
attempted. 

There  must  be  a  dispute  and  contest  on  the  subject  in  the  court 
of  probate  to  confer  on  the  circuit  court  jurisdiction  over  the  mat- 
ter by  appeal  or  certiorari.  If  when  the  grant  of  administration 
was  made  to  the  defendants  by  the  county  court,  the  plaintiff  had 
presented  her  claim,  she  could  have  taken  her  case  to  the  circuit 
court  by  appeal  or  certiorari^  according  to  the  circumstances.  Not 
having  done  so,  the  proceeding  to  repeal  the  letters  once  granted 
must  originate  in  the  county  court.  Without  this  the  circuit 
court  has  no  jurisdiction  over  the  matter.  For  this  reason  we 
affirm  the  judgment. 


Hale  vs.  Lakdrubc. 

An  allegatioD  in  a  petition  for  writs  of  eertiorari  and  tupersedeat  that  the  peti« 
tioner  could  not  give  the  secarity  required  bj  law  is  a  sufficient  reason  why  the 
petitioner  did  not  appeal  to  authorize  the  granting  of  the  writs. 

Hale  recovered  a  judgment  against  Landrum  for  the  sum  of 
seven  dollars  before  a  justice  of  the  peace  for  Greene  county ,  on 
the  28th  of  January,  1832.  From  this  judgment  no  appeal  was 
prayed  or  granted.  On  the  10th  of  February,  1832,  Landrum 
presented  his  petition  to  two  justices  of  the  peace  praying  writs 
of  certiorari  and  supersedeas^  in  which  he  stated  that  he  did  not 
owe  the  plaintiff,  Hale,  any  thing,  and  that  he  did  not  appeal  from 
the  judgment  because  he  was  unable  to  give  the  security  required 
by  law  before  obtaining  such  appeal.  The  writs  were  granted  and 
the  cause  brought  up  to  the  circuit  court.  The  plaintiff  moved  the 
dismissal  of  the  petition,  which  motion  was  overruled.  A  trial  was 
had  before  a  jury  and  a  verdict  rendered  in  favor  of  the  defendant. 
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A  motion  for  a  new  trial  was  made  and  overruled*    Th*  plaintifT 
appealed  in  error  to  this  court. 

wR.  /.  McKinneyf  for  plaintiff  in  error. 

J.  A.  McKinneyf  for  defendant  in  error. 

RKESBy  J.  delivered  the  opinion  of  the  court. 

It  is  well  settled  that  to  sustain  a  petition  for  a  certiorari^  a  sat* 
isfSMStory  reason  must  be  given  why  the  petitioner  did  not  appeal. 
Is  the  statement,  that  at  the  time  he  was  unable  to  give  security, 
a  legal  and  adequate  reason  7  It  is  contended  on  behalf  of  the 
plaintiff  in  error,  not  to  be,  because,  first,  the  degree  of  effort  or 
diligence  used  to  obtain  security  is  not  stated.  In  applications  for 
continuances,  in  motions  for  new  trials  and  other  like  cases,  a  spe- 
cific  statement  is  often  necessary  to  show  the  absence  of  laches 
apd  the  use  of  diligence.  But  in  this  case  it  is  necessary  only  to 
state  a  sufficient  reason  for  omitting  to  appeal.  The  party  states 
that  at  the  time  he  was  unable  to  give  security;  if  he  had  gone  on  to 
state  that  he  used  great  pains  to  give  the  security  and  failed,  it  might 
have  served  to  verify  the  statement,  but  it  would  not  have  changed 
the  nature  of  the  reason  given  for  not  appealing.  It  is  said,  further, 
that  the  causes  producing  this  inability  ought  to  have  been  stated, 
because  if  the  inability  to  give  security  Resulted  from  the  poverty 
of  the  petitioner  he  might  have  appealed  in  forma  pauperis.  But 
an  affidavit  before  the  magistrate  that  on  account  of  his  poverty, 
he  was  unable  to  give  the  security,  would  not  have  entitled  him 
to  the  appeal  in  forma  pauperis;  he  must  have  sworn  that  owing 
to  his  poverty  he  was  unable  to  bear  the  expenses  of  the  suit 
Moreover  it  merits  a  doubt  whether  the  remedy  by  appeal  is  so 
to  be  favored,  and  that  by  certiorari  so  to  be  repelled  as  to  require 
oven  in  a  case  where  a  party  could  safely  and  conscientiously  take 
the  oath  of  a  paup^er  that  he  should  do  so  ^t  the  time  of  trial  or 
lose  his  right  to  a  certiorari.  To  sue  in  forma  pauperis  is  itself  an 
extraordinary  mode,  not  to  be  resorted  to  if  the  party  can  give  the 
security  required  by  law  in  general,  or  until  he  fully  ascertains  that 
he  cannot.  The  only  ground  on  which  the  extension  of  the  juris- 
diction of  a  justice  of  the  peace  has  been  sustained  is  that  the  par- 
ty may  appeal  to  court  and  have  a  jury  trial.  That  jurisdiction 
hnn  now  been  extended  in  this  State  to  two  hundred  dollars  in 
some  cases,  an  amount  rendering  the  giving  of  the  security  requir« 
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od  by  law  not  a  little  difficult  in  many  instances.  To  hold  thai 
inability  to  give  the  security  required  at  the  trial  constitutes  no 
good  ground  for  a  certiorari  would  be  to  make  the  present  extend- 
ed jurisdiction  of  justices  of  the  peace  very  seriously  to  impair  the 
right  of  jury  trial,  and  to  weaken  greatly  the  not  very  satisfactory 
reason  by  which  such  extension  of  jurisdiction  has  been  uniformly 
vindicated.  Upon  the  whole  we  affirm  the  judgment  of  the 
circuit  court. 


John  Jobb  t;^.  Jakes  O'Brien,  e^  ab. 

1.  Where  three  persons  parchase  three  several  tracts  of  land  of  the  same  indi* 
Tidual  bat  bj  separate  contracts,  upon  which  the  Hen  of  an  execution  had  pren- 
onslj  attached  and  two  of  the  tracts  were  subsequently  sold  to  satisfy  the  execu-^ 
tion,  the  persons  whose  lands  are  sold  have  not  a  right  to  compel  him  whose  land 
was  not  sold  to  contribute  to  re-imbarse  their  loss. 

9.  The  principle  of  contribution  grows  out  of  joint  undertakings  and  does  not 
•pplj  to  cases  like  the  present.  "    , 

d.  Where  the  sale  of  land  is  by  deed  and  without  fraud  or  warrant,  the  yende^ 
has  no  claim  upon  the  vendor  Ibr  money  expended  in  diBcharging  iacumbranoev 
upon  the  lands  purchased. 

■ 

4.  The  purchaser  of  land  is  chargeable  with  notice  of  the  lien  of  an  nnsatiafied- 
judgment  in  the  county  in  which  such  land  is  situated. 

John  Jobe  filed  this  bill  in  the  circuit  court  of  Carter  county  on 
the  20th  March,  1835,  against  the  defendants,  Christian  Carriger, 
John  and  James  O'Brien,  and  against  George  Lacy.  It  was  sub- 
sequently transferred  to  the  chancery  court  at  Jonesboro,  and  at 
the  November  term,  1839,  the  Hon.  Thomas  L.  Williams,  chan- 
cellor, dismissed  the  bill  and  ordered  that  complainant  pay  the 
costs.    From  this  decree  complainant  appealed  to  this  court. 

John  A,  McKinneyf  for  complainant. 

Robert  /.  McKinnet/f  for  defendants. 

GRBSir,  J.  delivered  the  opinion  of  the  court 

In  this  case  the  complainant  purchased  a  tract  of  land  of  seventy* 
five  acres,  from  George  Lacy  for  the  price  of  five  dollars  per  acre 
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and  paid  him  therefor,  and  took  a  deed.  The  defendants  O'Brien 
also  purchased  a  tract  of  land  from  said  Lac}r,  and  the  defendant  C. 
Carriger  purchased  another.  A  judgment  was  obtained  by  one  Gott 
against  Lacy,  which  was  a  lien  on  all  these  tracts  of  land ;  and  an 
execution  issued  thereon,  and  was  levied  on  them  all.  The  sheriff 
sold  the  tract  purchased  by  Carriger,  and  the  one  purchased  by  the 
complainant,  and  these  satisfying  the  execution,  the  tract  purchas* 
ed  by  O'Brien  was  not  sold.  At  the  sale  of  the  complainant's  tract* 
O'Brien  became  the  purchaser  for  two  hundred  dollars.  This  sum* 
by  agreement  with  O'Brien,  was  paid  by  complainant,  and  O'Brien 
relinquished  his  title  under  the  execution  sale  to  the  complainant. 

A  part  of  the  purchase  money  (about  two  hundred  dollars)  pay- 
able in  trade,  which  O'Brien  agreed*  to  pay  Lacy  fcnr  the  tract  of 
land  purchased  by  him,  remained  unpaid  at  the  time  of  the  sale  of 
the  aforesud  lands  by  the  sheriff,  and  yet  remain  in  the  bands  of 
O'Brien. 

Upon  this  state  of  facts  it  is  insisted,  first,  that  O'Brieti  shall  coq« 
tribute  part  of  the  amount  of  the  aforesaid  execution,  in  proportion 
to  the  value  of  the  land  he  purchased  of  Lacy,  because  his  land  was 
equally  liable  to  the  satisfaction  thereof  as  that  of  the  complainant. 

We  think  this  proposition  cannot  be  sustained  by  any  principle 
known  to  a  court  of  chancery.  It  has  no  analogy  to  the  case  of 
different  persons  who  are  equally  bound  as  sureties  or  otherwise 
to  pay  a  debt,  which  is  discharged  by  one  of  the  parties.  In  snch 
case,  the  others  would  be  bound  to  contribute.  '  But  here,  a  judg- 
ment existed  against  Lacy  which  was  a  lien  on  all  his  lands.  While 
thus  encumbered,  different  persons  chose  to  make  a  purchase  of 
different  tracts  of  land.  They  have  no  connection  with  each  oth- 
er. The  creditor  may  levy  on  and  sell  any  one  of  the  tracts  he 
may  choose.  The  party  who  had  purchased  such  tract  from 
the  debtor,  certainly  has  no  claim  that  others  shall  contribute 
to  reimburse  his  purchase  money,  because  another  person  has 
a  better  right  to  the  land  than  he  has,  merely  on  the  ground  that 
had  the  creditor  chose  he  could  have  placed  either  of  them-  in  the 
same  predicament.  If  this  principle  were  adopted,  it  would  lead 
to  endless  confusion.  An  execution  is  in  the  hands  of  the  sherifff 
and  the  debtor,  by  private  sale,  disposes  of  his  personal  estate;  ne- 
groes, horses,  cattle,  waggons,  ploughs,  go  into  the  hands  of  vari- 
ous persons.  The  executi6n  id  then  levied  on  a  negro  that  had 
been  purchased  of  the  debtor,  and  he  is  sold  to  satisfy  the  debt. 
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Any  one  of  the  negroes,  horses,  or  waggcms,  might  have  been  ta« 
ken  at  the  election  of  the  creditor ;  and  if  for  that  reason  equity 
requires  all  these  persons  to  contribute,  to  reimburse  the  loss  which 
he  has  sustained  whose  negro  hai  been  sold,  what  a  scene  of  litiga^ 
tlon  we  should  have  in  bringing  these  hundred  persons  before  the 
court  te  contribute  their  rateable  proportions.  But  the  principle 
of  cotttribution  grows  out  of  the  joint  undertaking  of  the  parties. 
It  can  have  no  application  in  such  a  case  as  the  one  before  the 
court* 

2.  It  is  next  insisted  that  the  amount  due  Lacy  from  O'Brien, 
and  now  in  his  hands,  shall  be  decreed  to  the  complainant.  The 
character  of  the  deed  from  Lacy  to  the  complainant,  does  not  ap- 
pear in  this  record.  If  there  is  no  warranty  in  the  deed,  nor  mis- 
representation on  the  part  of  Lacy,  we  do  not  perceive  tipon  wfaet 
principle  he  would  be  bound  to  reimburse  the  complainant  any 
monies  which  may  have  been  laid  out  in  securing  the  title  to  his 
land.  And  if  Lacy  is  not  liable  to  the  complainant,  it  is  unneces* 
sary  to  consider  the  question,  whether  the  complainant  can  stand 
in  the  place  of  the  judgment  creditor,  by  whose  execution  the  land 
was  soldy  so  as  to  enable  him  to  set  up,  as  a  judgment  creditor  of 
Lacy,  a  right  to  the  monies  in  the  hands  of  O'Brien.  But  this 
would  be  carrying  the  doctrine  of  subrogation  further  than  we  are 
aware  it  has  ever  yet  been  done. 

Upon  the  whole,  we  are  of  opinion  the  complainant  is  not  enti- 
tled to  relief  in  either  aspect  of  this  case,  and  therefore  affirm  the 
decree. 

At  a  subsequent  day  of  the  term,  Mr.  John  A.  McKinney  with  - 
permission  of  the  court  urged  some  additional  considerations  upon 
the  court  with  much  zeal  in  favor  of  the  complainant.    Mr.  Justice 
Green  then  delivered  the  following  supplemental  opinion. 

The  ground  assumed  is  fully  met  in  the  opinion.  It  states  that 
where  there  is  neither  warranty  nor  fraud,  it  is  not  seen  on  what 
ground  there  exists  any  liabihty  to  Jobe.  The  case  supposed,  of 
a  previous  sale,  and  receipt  of  the  consideration,  and  that  concealed 
from  Jobe,  would  be  a  case  of  gross  fraud.  Had  such  a  case  been 
stated  in  the  bill,  the  court  would  have  taken  a  very  different  view 
of  it  In  this  case,  Gott's  judgment  was  matter  of  recoil,  of  the 
existence  of  which  Jobe  was  bound  to  be  informed. 

There  is  no  allegation  that  there  was  any  representation  by  the 
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veador,  that  the  land  was  free  from  incumbrances.  Indeed,  from 
aught  that  appears,  he  may  have  sold  to  Jobe  with  the  knowledge 
of  the  incumbrance  by  both,  apd  the  understanding  that  Jobe  was 
to  discharge  it* 


TsixsL  vsn  Tub  Statb. 

1.  An  indtctment  for  obtaining  goods  bj  ftJse  pretences,  must  contain  an  abso- 
lute negatiTe  of  the  truth  of  the  preteoees  employed. 

3.  An  order  in  the  following  words  ^'Messrs.  G.  and  L.  please  ict  the  bearer  E. 
Tyler,  have  hv^  dollars  in  goods  on  my  account.  R.  H.  L.^'  Is  negatived  with  snffi* 
etat  oertaiBty  by  an  arerment  in  the  following  words :  *^ Whereas  the  said  R.  H. 
L.  aerer  did  writoior  send,  ot  cause  to  be  written  or  sent  any  such  letter  to  the  said 
Gains  and  Luttrell,  •r  to  any  one  else  to  let  the  bearer  have  any  amount  in  -the 
&     fltore  whatever." 

3.  In  an  indictment  for  obtaining  goods  by  meana  of  a  forged  order,  it  is  not 
necessary  that  the  person  who  purports  to  be  the  drawer  of  the  Ibrgod  order  should 
have  an  interest  in  the  goods  obtained. 

Sisanf  for  plaintiff  in  error. 

AUwrkey  General^  for  the  State. 

GRSBif,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  convicted  in  the  Knox  circuit  court 
upon  an  indictment  founded  on  the  act  of  1729,  ch.  34,  sec.  50» 
for  obtaining  goods  by  false  pretences.  The  indictment  alleges 
tliat  the  defendant  presented  to  Luttrell  and  Gains  a  false  and 
counterfeit  letter,  purporting  to  be  written  by  Robert  H.  Luttrell, 
which  is  in  the  following  words: 

^Messrs.  Gains  and  Luttrell,  at  Knoxville,  please  to  let  the  bear- 
er, E.  Tyler,  have  five  dollars  in  goods  on  my  account.  Septem- 
ber 28,  1839.    Yours,  Robbrt  H.  Luttrbli..'' 

By  means  of  said  letter  the  said  Tyler  obtained  from  the  said 
Luttrell  and  Gains,  two  silk  handkerchiefs  worth  two  dollars,  six 
yards  of  calico  of  the  value  of  one  dollar,  and  other  goods  to  the 
value  of  two  dollars,  which  goods  were  delivered  upon  the  faith  and 
credit  of  said  letter  to  the  said  Tyler,  *<  whereas  in  truth  and  in 
fiict  the  said  Robert  H.  Luttrell,  never  did  write  or  send,  or  cause 
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to  be  written  or  sent  any  such  letter  to  said  Ltiitreil  and  Gains  of 
liny  one  else,  to  let  the  bearer  have  any  amount  in  the  stoi*^  what- 
ever." 

There  are  three  counts  in  the  indictment  containing  sUfastltnitiaf- 
ly  the  same  statement,  except  that  in  the  first  count  the  goods  are 
charged  as  being  the  property  of  Mathew  M.  Gains;  in  the  second 
Count  as  the  property  of  Mathew  M.  Gains  and  James  G.  Luttrell/ 
and  in  the  third  count  as  the  property  of  Mathew  M.  Gains,  Jame* 
C.  Luttrell  and  Robert  H.  Lutireli. 

A  motion  was  made  in  arrest  of  judgment  but  the  motion 
was  overruled  and  judgment  rendered  upon  the  verdict  It 
is  now  insisted  for  the  plaintiff  in  error  that  the  court  eiTed: 
first,  because  it  is  insisted  the  indictment  does  not  sufficiently 
negative  the  truth  of  the  pretences  employed  by  the  defend- 
ant. It  is  certainly  dn  indispetisable  requisite  of  ah  indict- 
ment o(  this  character,  that  there  must  be  dn  absolute  negative  of 
the  truth  of  the  pretences  employed.  3  Chit.  Grim.  Law,  180. 
But  we  think  such  a  negative  is  contained  in  this  indictment,  llie 
only  pretence  chlu'ged  in  the  indictment  to  have  been  employed^ 
was  the  letter  which  purported  to  have  been  written  by  Robert 
H.  Luttrell.  Having  set  out  the  letter  the  indictment  avers  *Uhat 
the  said  Robert  H.  Luttrell  never  did  write  or  send,  or  cause  to  be 
written  or  sent  any  such  letter  to  the  said  Gains  and  Luttrell  or  to 
any  one  else  to  let  the  bearer  have  any  amount  in  the  store  what- 
ever;" although  the  idea  intended  to  be  conveyed  is  not  very  hap- 
pily expressed  in  this  averment,  yet  it  contained  a  dktinct  nega- 
tive that  the  letter  which  had  been  set  oat,  was  written  and  sent 
by  Robert  H*  Luttrell.  If  Robert  H#  Luttrell  never  wrote  of 
sent,  or  caused  to  be  written  or  sent  any  such  letter  as  the  one 
copied  in  the  indictment,  how  could  it  be  true  that  he  wrote  and 
sent  the  identical  letter  by  virtue  of  which  the  goods  were  obtain<» 
ed?  It  could  not  be;  for  having  done  the  act  spoken  of,  it  could  not 
be  said  that  he  had  not  done  such  an  act. 

2.  It  is  next  insisted  that  as  this  is  a  forged  order  for  goods,  in 
which  the  party  who  purports  to  be  the  drawer  of  the  order  had 
no  interest,  this  indictment  cannot  be  sustained  upon  the  statute; 
and  the  authority  of  the  case  of  Walion  vs.  the  Siate^  6  Yerg.  377, 
is  relied  on.  In  that  case  the  indictment  was  for  forgery  founded 
on  the  4Dth  section  of  the  statute.  Had  Walton  succeeded  in  ob^ 
laining  the  watch,  it  was  admitted  by  his  counsel  (page  883)  thai 
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m>uld  have  beenguUty  of  the  oSbnce  punbhabl5  by  section  50. 
The  two  sections  s^rQ  entirely  different,  and  provided  for  diflTereni 
cases.  Section  40,  defines  forgery  and  prescribes  its  punishtnent. 
This  offence  is  complete,  whether  any  third  person  be  actually  in- 
jured thereby  or  not;  bat  in  the  case  before  us,  there  would  be  no 
crime  unless  some  one  receive  a  prejudice  from  th^act.  2.  Russell 
on  Crimes^  350.  In  Walton's  case»  the  indictment  was  fox  forging 
the  paper^  The  watch  wajs  n#t  obtained;  no  person  wa3  injured- 
Here  the  indictment  is  for  fraudulently,  by  means  of  the  forged 
order,  obtaining  the  goods  of  Gains  and  Luttrell.  The  counterfeit 
letter  was  only-a  means  by  which  he  was  enabled  tQ  commit  the 
crime.  Any  other  false  token  would  have  made  the  act  of  fraudu- 
lently getting  the  goods  equally  criminal  Let  the  judgment  be 
ftfiinned. 


Boyd  vs.  The  State;. 

1.  An  indictment  under  the  Act  of  1803,  ch.  9,  sec.  3,  must  charg*  that  the  d{»> 
tgnxement  of  the  beast  was  done  mnliciouslj. 

3.  Catting  off  the  hair  of  the  tail  of  a  horse  or  his  mane,  if  done  malicioaalf  nndt 
oipnrpoeeis  within  the  statute  and  indictable  aamalidoaa  mischief. 

3.  Where  a  confession  is  obtained  by  a  promise  to  put  an  end  to  a  prosecution, 
inch  confession  is  inadmissible  as  evidence. 

4.  Where  the  proof  is  direct  and  manifest  that  a  confession  is  obtained  by  the 
hope  of  advantage  to  be  obtained  bj  the  making  of  such  confession,  and  the  court 
left  it  to  the  jury  to  say  whether-  under  all  the  circumstances  the  confession  was 
improperlj  obitained,  telling  the  jury  that  if  ihey  believed  that  the  confession  was 
induced  by  a  promise  they  ought  to  disregard  it :  Held,  that  such  charge  was  errQ:< 
neons;  it  was  the  province  and  duty  of  the  court  to  haye  excluded  9uch  testimony «. 

/.  A,  McEinney^  ior  Boyd. 

Attorney  Genercdf.  for  the  State^ 

Rbbse,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  under  the  act  of  1803,  ch.  9,  for  the  malt- 
eions  disfigurement  of  a  horse.  The  indictment  contains  four 
counts.  Of  the  second  count,  charging  a  disfigurement  of  the  horse 
by  cutting  off  his  tail»  the  defendant  was  acquitted  by  the  verdicl^ 


40  KNOXVILLE: 

[Boyd  vf.  The  State.] 

Of  the  other  three  counts  upon  which  a  conviction  has  taken  place, 
we  are  of  opinion  that  the  first  and  third  are  not  goody  because 
not  alledging  the  act  in  question  to  have  been  done  maliciously^ 
(see  The  State  vs.  Wilcox,  3  Yen  378.)  The  fourth  count  char- 
ges, that  the  defendant  and  one  William  Depew  did  unlawfully, 
maliciously  and  of  pui'pose,  disfigure  a  gelding,  the  horse  beast  of 
Benjamin  Birdwell,  of  the  value  of  one  hundred  dollars,  by  then 
and  there,  &c.  cutting  ofi*  the  tail  of  said  horse  beast,  and  by  then 
and  there  cutting  off  the  manb  ctf  said  horse  beast,  &c.  For  the 
defendant  it  is  urged,  that  the  act  charged  does  not  fall  within  the 
meaning  and  mischief  of  the  statute  of  1803,  ch.  9.  We  take  it  that 
the  act  in  question  falls  within  both.  Mutilation  by  dismember- 
ment, is  prohibited,  in  cutting  off  the  ear,  tail  or  tongue,  putting 
out  an  eye  or  otherwise,  and  wounding  and  killing  are  prohibited 
by  the  statute.  The  words  "to  disfigure"  seem  to  operate  to  des- 
cribe such  an  act  as  that  charged;  and  are  unnecessary  and  unmean- 
ing in  the  statute  if  not  applied.  If  all  the  hair  belonging  to  the 
mane  and  tail  of  a  horse  be  shaved  off,  it  may  be  that  we  would  not 
speak  of  him  as  having  been  dismembered,  but  all  the  world  would 
say  that  hni  was  much  disfigured.  It  b  the  very  term  which  woukl 
be  used,  and  maliciously  to  impair  the  use  and  value  of  a  horse, 
by  injuring  his  appearance  and  marring  his  beauty  in  removing  of 
those  parts  alike  ornamental  and  useful,  falls  entirely  within  the 
mischief  which  the  act  seeks  to  prevent.  We  are  of  opinion, 
therefore,  that  the  reasons  in  arrest  of  judgment  were  properly 
overruled. 

The  bill  of  exceptions  shows  that  one  of  the  witnesses  for  the 
State,  at  whose  house  the  act  charged  in  the  indictment  took 
place,  testified  that  after  the  defendant  and  Depew  were  arrested, 
he  said  to  them  that  if  they  would  acknowledge  that  they  did  it  in 
a  frolic  and  from  no  disrespect  to  his  family,  he  would  forgive  them 
and  use  his  endeavours  to  get  Birdwell  to  drop  the  prosecution. 
Depew  then  said  "we  have  done  it  out  of  a  frolic,  and  Boyd,  the 
defendant,  "that  it  was  not  done  out  of  any  harm,  or  with  any 
view  to  disgrace  witness's  family." 

This  testimony,  which  was  objected  to,  ought  clearly  to  have  been 
rejected.  But  the  court  did  not  reject  it,  but  left  it  to  the  Jury  to 
say  whether  under  all  the  circumstances  the  confession  had  been 
improperly  obtained,  telling  the  Jury  that  if  they  believed  that  the 
con&ssion  was  induced  by  a  promise  that  it  should  be  better  for  the 
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defaadant,  they  ought  to  reject  it.  It  waa  the  duty  and  pro- 
▼mce  of  the  court  in  this  case  to  have  excluded  the  evidence  of 
confession.  The  proof  was  direct  and  manifest  that  the  confession 
was  obtained  by  a  promise  that  witness  should  attempt  to  put  an 
end  to  the  fHrosecution.  In  this  we  think  there  was  error,  and  for 
this  we  reverse  the  judgment  and  award  a  new  trial. 


PjBCK  vs.  Bullard. 

Wber«  a  bill  was  filed  by  yendor  of  land  after  the  lapse  of  Qlaa  yean  from  the 
flate  of  the  coDTeyance^  to  rescind  such  contract  on  the  ground  of  misrepresenta- 
tion of  the  quantity  and  quality  of  the  land  by  the  Tendee :  Held,  that  the  complain- 
ant was  not  entitled  to  relief  though  the  bill  was  filed  within  seven  years  after  the 
disoorery  of  the  /rand,  there  baying  been  no  misrepresentation  of  any  ftiots  by 
whacb  tbe  com/ilainant  conld  have  been  prevented  from  obtaining  a  foil  knowledge 
of  his  rights  at  any  moment  of  time. 

Jacob  Peck  filed  this  bill  in  the  Chancery  Court  of  Tazewell,  in 
Ckibome  county,  against  William  Bullard,  fbr  the  purpose  of  re- 
scinding a  deed  of  conveyance  of  two  tracts  of  land.  , 

Complainant  in  the  year  1837,  (at  what  precise  time  does  not 
appear,)  being  in  want  of  a  horse,  and  having  a  large  quantity  of 
wild,  uncultivated  and  second  rate  land  in  the  county  of  Claiborne, 
requested  and  authorised  his  brother  Adam  Peck  to  sell  a  portion  of 
his  land  and  procure  him  a  horse  therewith.  Adam  Peck  proceed- 
ed from  the  county  of  Jefferson  to  the  county  of  Claiborne,  and  to 
the  residence  of  defendant  Bullard.  The  land  in  controversy  lay 
in  the  vicinity  of  Bullard's.  Peck  proposed  to  sell,  and  did  sell  by 
metes  and  bounds  to  Bullard  two  tracts  of  land,  one  supposed  to 
contain  fifteen  acres,  the  other  €toe  hundred  and  fifty  acres,  for  a 
horse  of  the  value  of  $75.  The  land  was  not  surveyed  with  a  view 
to  ascertain  the  exact  quantity  which  lay  within  the  boundaries, 
nor  does  it  appear  that  there  was  much  concern  about  the  exact 
quantity  sold. 

The  complainant  was  the  owner  of  much  wild  land,  subject  to 
annual  taxes  and  not  advancing  in  value,  and  seemed  desirous  to 
get  clear  of  some  of  it.  Some  time  after  this  sale,  to  wit:  on  the 
23d  day  of  November,  1827,  Bullard  called  on  Peck  for  the  purpose 
of  getting  a  deed  to  the  premises  in  controversy.    In  the  mean 


49  KNOXVILLE: 

[Peck  vt.  Bullard.] 

time  Peck  had  been  informed  that  Bullard  had  "cheated  his  brather 
Adam^'  in  the  quantity  and  value  of  the  land  sold  in  the  specified 
boundaries.  Complainant  so  stated  to  the  defendant  when  he  ap- 
plied for  a  deed  of  conveyance.  Thereupon  BuUard  stated  to  him, 
that  if  he  desired  to  put  an  end  to  the  contract  he  was  willing  that 
it  should  be  done.  This,  however,,  complainant  declined  doing,  and 
expressed  a  willingness  to  adhere  to  the  contract  a,nd  e]s:ecuted  a. 
deed  accordingly. 

Complainant  alledges  in  his  bill,  that  the  number  of  acres  withia 
the  specified  boundary  amounted  to  upwards  of  a  thousand,  and 
that  it  was  within  three  miles  of  the  town,  of  Tazewell,  and  of  the 
value  of  $1  50  or  $2  per  acre.  He  alledges  also,  that  his  brother 
Adam  resided  in  a  different  county,  knew  but  little  of  the  value  of 
the  property  sold  or  the  quantity  thereof;  that  his  agent  relied  on 
the  representations  of  Bullard  as  to  both  quality  and  quantity  of  the 
land  sold,  and  that  Bullard  grossly  misrepresented  both^  He  fur- 
ther alledges  that  he  did  not  discover  the  great  quanjjity  sold  and 
the  value  thereof  until  within  seven  years  next  before  the  filing  of 
the  bill  for  the  rescission  of  the  contract  of  salev 

The  defendant  denied  that  the  agent  of  complainant  had  relied 
upon  his  representation,  as  to  either  quality  or  quantity  of  said 
land — denied  that  he  made  any  false  representation  in  regard  to 
either,  or  that  he  knew  the  amount  purchased  by  hinx  at  the  time 
of  the  sale.  He  denied  that  the  number  of  acres  was  so.  great  as 
represented  in  the  bill,  but  stated  that  it  was  understood  by  com- 
plainant at  the  time  of  the  execution  of  the  deed,  that  there  wa3 
much  more  land  within  the  specified  boundaries  than  the  deed 
called  for,  and  that  the  words  more  or  less  were  inserted  in  the 
conveyance  with  that  understanding;  that  said  Peck  on  being  so 
informed,  stated  that  it  mattered  not,  the  defendant  had  aided  hi3 
brother  in  the  sale  of  his  land,  (S^c,  &c. 

The  allegations  of  the  bill  were  partially,  but  not  satisfactorily 
sustained  by  the  mass  of  proof  introduced,  which  it  is  not  deemed 
necessary  here  to  set  forth.  There  appeared  to  be  some  eight 
hundred  or  a  thousand  acres  of  land  conveyed.  Adam  Peck  stated 
that  he  relied  in  a  great  measure  as  to  quantity  and  quality  of  land 
9old  OQ  the  representation  of  Bullard,  the  force  of  whiclu  however, 
"was  much  neutralized  by  the  fairness  subsequently  indicated  by 
the  conduct  of  Bullard. 

ThQ  caqsp  came  on  for  hearing  on  bill,  answer,  replication  and 
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ptoof,  at  the  June  term,  1840,  before  Bromfield  L.  Ridley,  (Chan- 
cellor, who  being  of  the  opinion  that  the  complainant  had  beed 
defrauded  by  means  of  the  misrepresentations  of  defendant,  decreed 
that  the  defendant  was  entitled  to  one  hundred  and  fifty  acres  of 
the  land  in  the  specified  boundaries,  and  that  he  have  the  liberty  of 
selecting  the  same  out  of  the  entire  tract,  &c.  &c.  The  defendant 
Appealed  from  the  decree. 

R.  J,  McKiuTiey.  Peck  supposed  he  was  selling  and  conveying 
between  one  hundred  and  fifty  or  two  hundred  acres  for  a  hoise 
bf  the  value  of  seventy-five  dollars.  It  appears  that  he  was  sel- 
ling between  eight  hundred  and  cme  thousand  acres.  Inadequacy 
Is  df  itself  a  suflicient  cause  for  setting  aside  a  conveyance  where 
the  inadequacy  is  so  great  as  at  once  to  shock  the  conscience.  This 
case  comes  within  the  case  stated  by  Lord  Thurlow  in  1  Bro.  Ch. 
Rep.  9 1  that  to  set  aside  a  conveyance  there  must  be  an  inequality 
so  strong,  gross  and  manifest,  that  it  must  be  impossible  to  state  it 
to  a  man  of  common  sense  without  producing  an  exclamation  at 
the  inequality  of  it.  The  facts  are  proof  of  themselves  of  fraud 
and  imposition.  2  Johnson,  Ch.  Rep.  23 :  10  Vesey,  209:  9  Brown^ 
tlep.  p.  175.  The  civil  law  went  further  than  the  common  law  id 
this  respect,  and  a  contract  for  the  sale  of  land  was  rescinded  by 
judicial  authority  though  made  in  good  faith  if  the  price  was  below 
one-half  of  the  value.    Fonblanque  Eq.  p.  47,  in  note. 

2.  Here  fraudulent  misrepresentation  is  directly  proved.    But  if 
the  fraud  be  not  regarded  as  proven,  it  is  still  so  gross  a  mistake  as 
is  relievable.   1  Story  Eq.  572.   The  insertion  of  the  words  "mfore 
or  less"  would  cover  only  a  few  acres,  not  double  and  treble  the 
quantity  intended  to  be  sold. 

3.  The  mistake  was  here  discovered  only  about  a  year  before 
the  filing  of  the  bill,  and  the  statute  of  limitations  runs  from  the  time 
of  the  discovery  and  not  from  the  date  of  the  conveyance.  Hay- 
wood  vs.  Marsh  ^  Ross,  6  Yerger;  Pugh  vs.  Beli,  I  J.  J.  Marsh. 
401 :  Croft  vs.  Arthur ,  3  Desau.  223 :  Van  Rhyan  vs.  Vincent^  Ex. 
1  McChord,  Ch.  3l4 :  3  Leigh,  729:  1  Hill,  Ch.  121 :  4  Desau.  480, 

/.  A.  McKinney.  There  is  no  fraud  proven;  the  allegations  of 
the  bill  are  directly  denied,  and  they  are  not  sustained  by  the  tes- 
timony. The  insertion  of  the  words  "more  or  less"  in  the  deed  of 
conveyance,  the  fact  being  communicated  to  Peck  that  the  defend:' 
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ant  had  got  the  best  of  the  bargain,  and  the  defendant  having  of* 
feredy  when  he  applied  for  a  deed,  to  rescind  the  contract,  all  go 
to  repel  the  existence  of  a  fraudulent  intent.  Mr.  McKinney  com- 
mented  on  the  cases  in  regard  to  inadequacy  of  consideration,  and 
insisted  that  there  was  a  distinction  between  contracts  which  were 
executed  fully  by  the  parties  and  those  which  were  not.  That 
here  the  contract  had  been  executed  for  nine  years  previous  to  the 
filing  of  the  bill. 

3.  There  was  no  principle  better  established  in  the  jurispru' 
dence  of  Tennessee  or  abroad,  than  that  the  statute  of  limita** 
tion  applies  to  courts  of  equity  as  well  as  courts  of  law.  *<  We  take 
the  law  at  this  day  to  be  well  settled,  nay  conclusively  settled,  that 
the  courts  of  equity  are  equally  as  much  bound  to  respect  the  sta^ 
tutes  of  limitation  as  courts  of  law.  Such  is  apprehended  to  have 
been  the  rule  of  decision  in  the  courts  of  equity  in  this  State." — 
See  HickmaUf  lessee,  vs.  Gaither  Sf  Frosty  2  Yerger,  206 :  Cookei 
179 :  Peck,  30:  9  Wheaton,  Tailor  vs.  Emendarf,  S.  C,  U.  S.:  in 
England,  Ciobnondely  vs.  Clinton^  et.  als.  2  Jacobs  &  Walker. 
Equity  fc41ows  the  law.  But  it  is  insisted  that  in  courts  of  equity 
the  statute  does  not  commence  running  until  the  fraud  is  discov- 
ered. The  courts  had  never  gone  so  far  as  to  lay  down  so  broad 
an  exemption  from  the  operation  of  this  beneficial  statute.  It  had 
<Hily  been  declared  that  it  did  not  operate  where  there  was  a  fraudu- 
lent concealment  of  the  wrong  dane^  which  was  relievable  in 
equity.    No  such  case  was  made  out  here. 

TcRLST,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  rescind  a  contract  for  the  sale  of  lands  to  the 
defendant,  upon  the  ground  of  fraudulent  misrepresentation  as  to 
the  quantity  and  quality  of  land  contained  within  the  boundaries 
specified  by  the  contract. 

The  contract  to  sell  and  purchase  was  made  between  the  de- 
fendant and  the  agent  of  the  complainant,  but  the  deed  was  exe- 
cuted by  the  complainant  and  beais  date  the  23d  day  of  Novem- 
ber, 1827.  The  bill  to  rescind  was  filed  on  the  27th  day  of  De- 
cember, 1836,  nine  years  after  the  contract  was  executed,  but  the 
complainant  alledges  as  an  excuse  for  his  delay,  his  ignorance  of  the 
firadd  practised  upon  him.  If  there  was  any  fraud  in  procuring 
the  contract,  it  consisted  in  the  misrepresentation  of  the  quantity 
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of  land  sold ;  but  we  are  not  satisfied  that  there  was  any  fraudulent 
misrepresentation.    The  defendant  denies  that  he  did  know  what 
quantity  of  land  was  embraced  by  the  lines ;  that  there  was  more 
than  the  nominal  amount  called  for  in  the  deed  is  true,  and  the  de- 
fendant avers  and  proves  that  he  so  informed  the  complainant  at 
the  time  he  executed  the  deed.    The  proof  is  not  satisfactory  ai 
to  the  existence  of  a  fraudulent  intent  on  the  part  of  the  defendant; 
but,  if  it  were,  we  are  of  opinion  that  the  great  length  of  time  the 
complainant  has  slept  upon  his  right,  precludes  him  from  now  ask- 
ing the  aid  of  a  court  of  Chancery.    There  was  no  fraudulent  con- 
cealment,  and  could  have  been  none,  of  any  facts  by  the  defendant 
by  which  the  complainant  could  be  prevented  from  a  full  knowl- 
edge of  his  rights  at  any  moment  he  might  have  thought  proper. 
He  had  been  informed  before  he  executed  the  deed  that  the  de- 
fendant had  obtained  an  advantage  over  his  agent;  he  was  told  at 
the  time  he  executed  the  deed,  that  there  were  several  hundred 
acres  of  land  within  the  limits  of  the  sale.    He  might  have  gone  at 
that  moment  of  time  and  satisfied  himself  both  as  to  the  quantity 
and  quality  of  the  land  by  personal  observation,  but  this  he  does 
not  think  proper  to  do,  and  by  accident  some  seven  yean  after- 
wards he  discovers  that  his  conveyance  covered  more  and  better 
land  than  he  had  thought,  and  then  he  seeks  the  aid  of  a  court. 
The  peace  of  society  requires  those  rights  shall  be  enforced  in  a 
reasonable  time,  and  that  they  shall  be  barred  if  they  are  not.    If 
a  man  gets  possession  of  another's  land  and  holds  it  seven  years  it 
belongs  to  him,  although  the  real  owner  might  have  no  knowledge 
of  the  adverse  possession,  because  it  was  his  business  to  have 
known.    Lands  are  acquired  by  a  conveyance,  the  metes  and 
bounds  of  which  cover  more  land  than  the  vendor  designed,  and 
after  a  lapse  of  seven  years  he  files  his  bill  to  set  it  aside,  because 
he  did  not  know  of  the  error  sooner.    Upon  what  principle  shall 
he  be  heard,  when  the  other  is  not?  None  that  we  are  aware  of. 

Therefore,  let  the  decree  of  the  Chancellor  be  reversed,  and  the 
complainant's  bill  be  dismbsed. 
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1.  In  cases  at  common  law  a  party  arrested  for  contempt  will  be  discbargcd  if 
by  his  answer  to  interrogatories  filed  he  make  such  a  statement  as  will  free  him  from 
the  imputed  contempt,  and  testimony  contradicting  sach  answer  will  not  be  beard. 

2.  In  cases  in  chancery,  however,  the  rule  is  different.  The  answer  of  the  de* 
fendant,  denying  the  contempt  is  not  conclusive  and  does  not  necessarily  entitle 
the  defendant  to  bis  discharge;  the  truth  of  the  answer  may  be  examined  into  and 
the  action  of  the  court  regulated  in  accordance  therewith. 

3.  These  principles  are  not  changed  by  the  provisions  of  the  act  of  1801,  ch.  (>« 
Bcc.  22  and  sec.  23. 

Elizabeth  Morgan,  being  about  to  marry  Hambright  Black,  exe^ 
cuted  a  deed  of  trust  to  Lewis  Jordan  whereby  she  conveyed  to 
said  Jordan  certain  slaves  for  the  purpose  of  having  them  emanci- 
pated according  to  the  laws  of  the  State  and  sent  to  Liberia  at  the 
death  of  said  Elizabeth,  she  reserving  ta  herself  a  life  estate 
therein.  They  were  married,  and  the  slaves  came  into  the  posses- 
sion of  Black. 

Threats  were  made  by  Black,  that  he  would  sell  the  slaves,  and 
thereupon  Jordan  filed  his  bill  against  Black,  praying  an  injunc- 
tion, &c.  &C.  in  the  Chancery  court  at  Kingston.  This  injunc' 
tion  was  granted  and  at  the  June  term,  1838,  of  the  Supreme 
court  at  Knoxville,  on  an  appeal,  a  decree  was  entered  up 
by  which  it  was  ordered  that  said  ^'H.  Black  should  be  perpetu- 
ally enjoined  from  selling  any  of  said  slaves  or  their  increase,  or 
in  any  wise  interfering  with  or  impeding  the  due  execution  of 
the  trusts  of  said  deed,  or  from  taking  or  removing  said  slaves  be- 
yond the  limits  of  this  State."      See  Meigs,  Rep.  p.  147 

Shortly  after  the  rendition  of  this  decree  in  the  Supreme  court, 
the  slaves  were  clandestinely  removed  to  the  State  of  Mississippi. 
Jordan,  at  the  July  term,  1839,  of  the  Supreme  Court,  made  an 
affidavit  stating  that,  II.  Black,  W.  Black  and  Thomas  J.  Under- 
wood, had  removed  the  slaves  mentioned  in  the  decree,  after  the 
rendition  thereof,  to  the  State  of  Mississippi,  with  full  notice  of 
said  decree,  &c.  &c.  Thereupon  the  court  made  the  following 
orden 

*'The  complainant  having  disclosed  on  affidavit  and  shown  to 
the  court  sufficient  cause  for  the  issuance  of  an  attachment  in  this 
cause,  it  is  on  motion  ordered  and  directed,  that  an  attachment 
issue  to  the  Sheriff  of  any  county  in  this  State,  commanding 
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him  to  have  the  bodies  of  the  defendants  before  the  court,  to  an- 
swer a  charge  of  contempt  in  this  court,  by  violating  an  order 
heretofore  made  in  this  cause." 

This  attachment  was  not  executed  on  W.  Black  or  B.  Black, 
but  served  on  Underwood.  He  gave  bail  for  his  appearance,  and 
appeared  at  the  July  term,  1840,  and  filed  his  answer,  denymg  his 
knowledge  of  the  decree  for  a  perpetual  injunction.  Upon  this  an- 
swer, Ghurchwell,  his  counsel  moved  that  he  be  discharged.  This 
was  resisted  by  the  counsel  for  Jordan,  who  tendered  the  affidavit 
of  Jordan,  stating  that  Black  had  notice  of  the  decree  and  that  he 
could  prove  the  fact,  and  praying  that  proof  might  be  taken  in 
the  cause. 

Churckwdly  in  favor  of  the  motion,  contended  that  Under- 
wood  was  no  party  to  the  decree,  and  was  not  chargeable 
with  constructive  notice  thereof  in  a  proceeding  of  th&  sort;  be- 
cause if  this  were  so,  men  really  innocent  of  all  contempt  would 
be  thrown  into  imprisonment.  The  defendant  had  filed  his  an- 
swM'y  denying  all  notice  of  the  decree  and  purging  himself  of  all 
contempt;  that  this  was  conclusive,  and  the  defendant  should  be 
discharged.  It  was  never  intended,  under  our  constitution  and 
laws,  that  this  arbitrary  and  dangerous  discretion  should  be  ex- 
ercised by  a  Judge  or  Chancellor,  when  the  charge  of  contempt 
was  clearly  denied  on  the  oath  of  the  individual  charged.  This 
jBummary  mode  of  arresting  citizens  and  depriving  them  of  their 
liberty,  was  inconsistent  with  the  genius  and  nature  of  our  free 
institutions,  as  the  party  was  stript  of  his  trial  by  jury.  He  cited 
and  commented  on  the  provisions  of  the  act  of  1801,  ch.  6,  sec.  22, 
S3,  as  sustaining  this  view  of  the  case; 

Akxander^  contra.  This  process  of  attachment  for  contempt 
must  nece<3sarily  be  as  ancient  as  thecourts  of  justice,  and  isa  neces- 
sary incident  to  every  superior  tribunal  to  enforce  its  decrees,  and 
command  respect  for  its  authority,  4  Bl.  Gem.  286.  The  process  of 
attachment  is  merely  intended  to  bring  the  party  into  court.  When, 
if  in  a  court  of  law,  he  may  purge  himself  of  the  contempt  on 
oath  without  his  answer  being  controverted,  and  he  will  be  dis- 
cfaaq^ed;  but  in  Chancery  it  is  different,  and  his  answer  may  be 
disproved  by  affidavits  of  the  adverse  party.  4  Bl.  Com.  288, 1  Bac. 
Abr.  286:  2  Comyn's  Digest  380:  Douglas  516: 1  Harrison's 
Chancery,  202: 4  John.  332:  ib.  373;  per.  Kent,  6  John.  Rep. 
486.    In  4th  John.  Reports,  supxij  Kent  says  it  is  the  settled  prac- 
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tica  of  coQrtB  of  Chancery  to  hear  counter  affidavits,  and  decide 
upon  the  testimony.  And  so  it  was  admitted  by  Emmet  counsel 
for  Yatesy  pi^e  332.  There  can  be  no  difference  in  the  procee- 
dings, whether  the  person  guilty  of  the  contempt  be  a  party  to 
the  decree  alledged  to  have  been  violated  or  a  stranger,  since  the 
gist  of  the  offence  is  a  knowledge  of  the  order  or  decree  of  the 
court,  and  a  wilful  contempt  of  its  authority.  The  difference  is, 
what  the  act  itself  is  a  contempt,  the  person  guilty  being  a 
party  to  the  original  proceeding  will  be  precluded  from  denying 
his  knowledge.  See  the  case  above  in  4  John,  and  2nd  Al- 
kins,  269. 

Rbbse,  J.  delivered  the  opinion  of  the  court. 

At  the  June  term  of  this  court,  in  the  year  1838,  a  final  decree 
on  appeal  from  the  Chancery  court  at  Kingston  was  pronounced  in 
the  case  of  Jordan  vs.  Blacky  in  favor  of  the  complainant,  and  the 
defendant.  Black,  was  therein  perpetually  enjoined  from  doing 
certain  acts  specified.  At  the  July  term  of  this  court,  1839,  cm  the 
ground  of  affidavits  then  filed,  alledging  the  wilful  (Usobedience  of 
the  decree,  and  the  violation  of  the  injunction  referred  to,  on  the 
part  of  the  said  Black,  the  defendant  in  said  suit,  and  also  on  the 
part  of  one  Underwood  and  another,  process  of  attachment  was 
awarded  against  said  Black,  Underwood  and  another ;  Underwood 
has  been  arrested  thereon,  has  given  bond  for  his  appearance  at 
the  present  term  of  this  court,  and  he  has  appeared.  Interrogato- 
ries have  not  been  filed,  as  would,  perhaps  have  been  the  proper, 
at  all  events,  the  more  regular  course,  touching  the  allied  con- 
tempt. But  he  has  filed,  on  oath,  an  answer  in  relation  to  his  con* 
duct  and  motives  in  the  premises,  which  his  counsel  deeming  full 
and  satisfactory,  have  thereon  moved  the  court  that  he  be  dischar- 
ged. This  is  opposed  by  the  other  side,  and  in  resistance  thereof 
they  insist  that  they  are  entitled  by  counter  affidavits  or  opposing 
testimony  to  show  that  the  explanation  given  in  said  answer,  and 
the  grounds  of  excuse  or  exculpation  there  set  forth,  are  not  true; 
and  whether  they  be  thus  entitled,  or  whether  the  defendant  has 
a  right  to  claim  his  discharge  by  force  of  the  facts  above  stated  in 
his  answer,  and  without  enquiring  into  their  verity,  is  the  prelimi- 
nary question  which  we  are  called  upon  to  decide.  Fortunately 
for  our  community  and  much  to  their  credit,  the  causes  which  lead 
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to  discussions  on  the  subject  of  contempts  have  hithaslo  been  of 
rare  occurrence,  and  the  question  referred  to  has  not  been  settled 
in  the  practice  of  our  courts.  But  upon  referring  ^  the  authori- 
ties, it  appears  to  be  clear  of  all  difficulty.  Two  propositions  are 
maintained  by  these  authorities;  first,  that  in  cases  at  common 
law,  the  defendant  will  be  discharged,  if,  by  his  answer  to  inter- 
rogatories filed  he  make  such  a  statement  as  will  free  him  from  the 
imputed  contempt,  and  that  opposing  testimony  will  not  be  heard; 
secondly,  that  in  cases  in  Chancery,  the  truth  of  the  defendants 
statement  in  reply  to  interrogatories  filed,  may  be  controverted  on 
the  other  side,  and  the  whole  matter  be  enquired  into  and  ascer- 
tained by  the  court.  4th  John.  Rep.  332:  Dane*s  Abridgment,  ch. 
220,  art.  4 : 4  Bl.  Com.  288 :  1  Harrison  Chancery,  202 :  Douglas, 
516.  The  power  to  punish  summarily  by  process  of  attachment, 
for  contempts  has  been  coeval  with  the  existence  of  courts. 
Hasty  thinkers,  proceeding  on  false  notions  of  liberty,  have  some- 
times maintained,  that  this  power  is  but  little  in  harmony  with  the 
liberal  institutions  of  England  and  America.  But  on  the  contra- 
ry, it  is  obvious  that  wherever  the  laws  govern  and  not  the  bayo- 
nets of  the  executive  power,  the  courts  must  be  armed  with  this 
summary  authority  in  order  to  attain  the  ends  of  their  insti- 
tution. To  courts  of  chancery  it  is  indispensable.  Their  decrees 
are  sometimes  affirmative,  and  require  an  act  to  be  done,  as  that 
one  party  shall  convey  by  deed,  shall  surrender  up  an  instrument 
to  be  cancelled;  or  sometimes  negative,  and  restraining,  as  that  a 
party  shall  refrain  from  doing  a  specified  act.  Without  the  power 
to  enforce  these  decrees  by  punishing  disobedience  and  violation 
of  them,  a  court  of  chancery  would  be  worse  than  useless,  and  for 
this  reason,  perhaps,  the  practice  on  the  point  we  are  considering, 
differs  from  that  of  a  court  of  common  law.  For  if  the  answer  of 
a  defendant  in  questions  of  contempt  were  conclusive,  a  decree 
might  lose  all  its  vitality  and  not  be  enforced  at  all.  The  tempta- 
tion, in  many  cases,  to  defeat  the  efficacy  of  a  decree  by  sturdy 
denial  of  imputed  contempt,  might  be  too  strong  for  the  virtue  of 
a  party.  The  rule,  therefore,  is  regarded  as  well  settled  in  Eng- 
land and  in  this  country,  that  in  Chancery  testimony  will  be 
heard  to  contradict  as  well  as  to  support  the  truth  of  a  statement 
made  by  one  against  whom  proceedings  for  contempt  had  been 
instituted. 
But  it  has  been  suggested  that  the  22nd  and  23d  sections  of  the 
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act  of  1801,  ch.  6,  have  changed  the  practice  referred  to.  We  are 
satisfied  that  such  is  neither  the  purpose  nor  the  effect  of  any 
provision  contained  in  that  statute;  but  that  the  settled  course  of 
proceeding  in  the  point  we  have  been  considering,  remains  un* 
changed  by  the  act  of  1801,  ch.  6.  Such  affidavits  as  may  be  of- 
fered to  contradict  the  answer  of  defendant  Underwood,  £led  in 
the  present  case,  will  therefore  be  received  as  evidence. 


Jarnagin  t^^.  Conwat,  et  cds. 

1 .  Porter  devised  his  real  and  personal  property  to  his  wife  Sarah  with  power  to 
appropriate  and  dispose  of  the  same  as  she  might  deem  proper  amongst  her  chil- 
dren :  Hold,  that  Sarah  Porter  under  this  devise  held  this  pr(^)erty  ral^eot  to  a 
trust  /or  the  benefit  of  her  children. 

2.  A  power  of  appointment  to  children  does  not  authorise  appointment  to  grand 
children. 

/^  3.  It  is  a  principle  sanctioned  by  reason  and  authority,  that  when  one  engages 
/  in  an  act  so  solemn  and  important  as  the  execution  and  publication  of  a  last  will 
!  and  testament,  he  is  not  to  be  presumed  as  intending  with  reference  to  any  portion 
f   of  his  property  to  die  intestate. 

4.  It  is  a  rule  in  the  construction  of  last  wills  and  testaments  well  settled,  that 
the  scope  and  import  of  the  entire  instrument  are  to  be  considered  for  the  purpose 
of  discovering  the  intention  of  the  testator;  and  that  such  intention,  when  once 
discovered,  is  of  paramount  and  controlfiAg  importance. 

5.  A  testatrix  made  a  last  will  and  testament  in  which  were  these  words,  *^I  be- 
queath all  the  balance  of  my  property,  both  real  and  personal,  that  I  am  poesea»- 
ed  of,  consisting  of  four  negroes,  viz. Charlotte,  Abraham,  Ann  and  Warner,  house* 
hold  and  kitchen  furniture,  stock  of  all  kinds,  wagons,  goods,  &.c.  :^'  Held,  that  the 
testatrix  intended  to  devise  all  the  balance  of  her  earthly  estate;  that  the  general 
phrases,  **all  my  property,  both  real  and  personal,'^  embraced  four  thousand  dol- 
lars in  cash  not  mentioned,  and  that  the  subsequent  spedQcutioii  of  property  doea 
not  restrict  tlie  operation  of  the  above  general  phrases, 

John  A.  McKinneyj  for  complainant. 

Robert  /•  McKinney^  for  defendants. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

Charles  T.  Porter  executed  his  last  will  and  testament  on  the 
5th  day  of  February,  1822,  by  which  he  devised  (after  the  pay- 
ment of  all  his  just  debts,)  every  species  of  his  property,  both  real 
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and  personal,  (o  his  \?ife  Sarah  Porter,  with  power  to  dispose  of 
and  appropriate  the  same  as  she  might  deem  proper  amongst  her 
children* 

In  the  year  1835,  Sarah  Porter  departed  this  life,  leaving  her 
last-  will  and  testament  by  which,  after  a  specific  legacy  to  her 
daughter  Sarah  Hogain,  of  one  mahogany  side  board  and  one  dozen 
gilt  Windsor  chairs,  she  devised  all  the  balance  of  her  property, 
both  real  and  personal,  that  she  died  possessed  of,  consisting  of  four 
kiqptoesi  vi2:  Charlotte,  Abraham,  Ann  and  Warner,  household 
and  kitchen  furniture,  farming  utensils,  wagons,  gears,  &c.,  horses 
and  lands  to  her  three  children,  Sarah  Hogain,  Wm.  Turner  Con- 
way,  James  Christopher  Conway,  and  her  grand  son  Joseph  Porter 
Conway. 

At  the  time  of  the  death  of  the  said  Charles  T.  Porter,  he  had, 
deposited  to  his  credit  in  Bank  at  Knoxville,  the  sum  of  four  thou- 
sand two  hundred  and  six  dollars,  which  his  widow  Sarah  permit- 
ted to  remain  undisposed  of,  being  ignorant,  as  is  believed,  of  the 
fact  of  its  existence.  The  complainant  is  a  grand  child  of  the  said 
Sarah,  and  files  this  his  bill  for  a  distributive  share  of  the  four  thou- 
sand two  hundred  and  six  dollars,  which  he  contends  did  not  pass 
by  her  will,  and  also  for  a  distributive  share  of  the  money  and  debts 
on  hand  and  due  her  at  the  time  of  her  death,  and  which  he  also 
con  tends  did  not  pass  by  her  will. 

The  1st  question  is,  as  to  complainant's  right  to  a  portion  of  the 
fnta  thousand  two  hundred  and  six  dollars,  which  he  contends  did 
not  pass  by  the  will  of  his  deceased  grand  mother.  We  are  of 
the  opinion  that  in  no  point  of  view  in  which  this  question  can  be 
looked  at  can  this  pretended  right  be  sustained.  That  the  sum  of 
money  passed  by  the  will  of  Charles  T.  Porter  to  his  wife  Sarah, 
subject  to  the  trust  for  the  benefit  of  her  children,  is  not  disputed; 
and  whether  she  executed  the  trust  in  relation  thereto  or  not,  can 
make  no  difference  to  the  complainant;  he  is  not  an  object  of  the 
bounty  of  Charles  T.  Porter,  and  can  claim  nothing  under  his 
wiU. 

That  a  power  of  appointment  to  children  does  not  authorise  an 
appointment  to  grand  children,  is  too  well  settled  to  admit  of  con- 
troversy. See  Sugden  on  Vendors,  501 :  Powell  on  Devises,  158 : 4 
K^it  Com.,  339,  and  the  authorities  there  referred  to  for  the  truth 
of  tlus  proposition.    The  complainant  then  having  no  right  to  any 


52  KNOXVILLE: 

[Jnrnagin  vs.  Conway.} 

portion  of  this  sum  of  money,  cannot  move  a  court  of  Chancery  in 
relation  thereto. 

The  2nd  question  is,  as  to  the  complainant's  right  to  a  distribu- 
tive portion  of  the  money  on  hands,  and  the  debts  due  his  grand 
mother,  Sarah  Porter,  at  the  time  of  her  death. 

It  is  contended  that  money  and  debts  due,  did  not  pass  under 
her  will.  The  words  of  the  will  are,  ^'I  give  and  bequeath  all  the 
balance  of  my  property,  both  real  and  personal,  that  I  die  possessed 
of,  consisting  of  four  negroes,  viz:  Charlotte,  Abraham,  Ann  and 
Warner,  household  and  kitchen  furniture,  stock  of  all  kind,  wagons, 
gears,  &c."  It  is  not  denied  that  the  words  *'all  the  balance  of 
my  property,  both  real  and  personal,  that  I  die  possessed  of"  are 
sufficiently  comprehensive  to  pass  all  the  estate  ofthe  testatrix,  but 
it  is  contended  that  the  subsequent  words  which  attempt  to  specify 
of  what  that  estate  consisted,  limit  the  operation  of  these  words, 
and  confine  them  to  the  things  specifically  mentioned,  viz:  negroes, 
household  and  kitchen  furniture,  stock  of  all  kinds,  wagons,  gears, 
&c.  We  do  not  think  that  this  is  the  legal  construction  ofthe  will. 
In  the  case  of  Williams  vs.  WiUiams^  10th  Yerger,  35,  this 
court  says,  "It  is  a  principle,  sanctioned  alike  by  reason  and  by  au- 
thority, that  when  one  engages  in  an  act  so  solemn  and  important 
as  the  execution  and  publication  of  a  last  will  and  testament,  he 
is  not  to  be  presumed  as  intending,  with  reference  to  any  porticui 
of  his  property,  to  die  intestate.  Again,  it  is  well  settled  that  in 
the  construction  of  last  wills  and  testaments,  the  scope  and  import 
of  the  entire  instrument  are  to  be  considered  for  the  purpose  of 
discovering  the  intention  of  the  testator,  and  that  such  intention, 
when  discovered,  is  of  paramount  and  controlling  influence."  Now, 
it  is  impossible  to  read  the  will  of  Sarah  Porter  without  being 
satisfied  that  it  was  not  her  design  to  leave  any  portion  of  her 
estate  undevised,  and  that  it  was  her  desire  that  it  should  go  to  the 
persons  named  as  legatees  in  her  will,  and  to  give  it  the  restricted 
construction  contended  for,  would  be  a  gross  violation  of  both  these 
intents.  But  we  are  furthermore  of  opinion,  that  the  words  ne- 
groes, household  and  kitchen  furniture,  stock  of  all  kinds,  wagons, 
gears,  &c.,  are  not  in  themselves  restrictive  of  the  general  bequest 
of  "all  the  estate,  both  real  and  personal,"  of  the  testatrix.  A  few 
of  the  more  prominent  articles  of  the  personal  estate  are  specifical- 
ly mentioned,  and  the  words,  &c  are  then  used  with  the  design 
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to  corer  every  thing  else,  and  are  sufficiently  broad  and  compre* 
henave  to  do  so. 

We  are^  therefore,  of  the  opinion  that  the  complainant  is  enti- 
tled to  no  reUef  in  any  aspect  of  this  case,  and  affirm  the  decree 
of  the  Chancellor,  dismissing  the  bill. 


McCoNiiEiiL  t;^.  Commissioners  of  MadisonviUe. 

1.  The  Legifllature  have  the  power  to  dispose  of  a  portion  of  the  vacant  and  un- 
appropriated land  belonging  to  the  State  for  public  purpoaes,  such  as  the  establish* 
neDl  of  a  connty  seat,  Ibr  a  less  consideration  than  the  lands  are  disposed  of  to 
citiseDfl  generally,  and  to  make  such  disposition  prior  in  point  of  time  to  the  open- 
ing of  an  Entry  Taker's  office  for  general  entry. 

• 

3.  The  act  of  1823,  ch.  360,  authorizing  certain  commissioners  specified  in  said 
act  ^^to  select  one  hundred  and  sixty  acres  of  vacant  and  unappropriated  land  in 
said  coanty  of  Monroe,  and  obtain  a  grant  ibr  the  same  from  the  Register  of  East 
Tennessee  in  their  names  as  comndsaioners"  for  the  purpose  of  establishing  a 
county  seat  in  said  county,  was  intended  to  enable  the  said  commissioners  to  obtain 
a  statutory  title  to  the  amount  of  land  authorized  to  be  selected  in  a  mode  different 
from  that  of  general  entry. 

3.  The  commissioners  determined  upon  the  selection  of  a  quarter  section, 
gave  the  Entry  Taker,  before  the  opening  of  his  office,  the  number  of  the  quarter 
section,  and  the  name  of  the  county  seat  was  written  across  the  quarter  section  on 
the  map  of  the  district :  Held,  thai  such  acts  constituted  a  selection  and  appropria- 
tion of  the  quarter  section  in  question  by  the  commissioners  for  the  purpose  afore* 
said,  and  was  the  inception  of  a  statutory  title  which  could  not  be  defeated  by  any 
subsequent  e^try  after  the  opening  of  the  office. 

4.  The  7tb  section  of  the  act  declares  that  the  commissioners  shall  not  soil  the 
lots  until  tbejr  had  acquired  a  title  to  the  property  bargained  for :  Held,  that  this 
aeotioniB  merely  directory  in  its  character;  the  fact  that  the  commissioners  did  sell 
lots  after  the  appropriation  and  before  obtaining  the  grant  would  not  render  void 
the  previous  selection  and  appropriation  of  the  land  so  as  to  subject  the  land  to 
entry.    This  question  could  only  be  raised  by  purchasers  at  the  sale  of  the  lots. 

5.  Where  defendants  in  answer  to  a  bill  set  up  the  plea  that  they  are  innocent 
purchasers  for  a  valuable  consideration,  and  there  is  nothing  to  contraiUct  such 
answer,  such  plea  so  set  up  must  prevail  and  the  bill  be  dismissed. 

This  bill  was  filed  by  complainant  McConnell  in  the  Chancery 
Court  at  MadisonviUe,  Monroe  county,  against  the  commissioners 
of  the  town  of  MadisonviUe  and  purchasers  of  lots  sold  by  the  com- 
missioners.   It  was  filed  on  the  ground,  that  complainant  had  re- 
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ceived  a  certificate  from  the  Treasurer  of  East  Tennessee,  by  vir- 
tue of  the  provision  of  the  act  of  24th  October,  1823,  for  sixteen 
hundred  and  thirty  acres  of  land,  and  that  the  Surveyor  had  sur- 
veyed the  same  for  him  according  to  law.  This  survey  included 
the  thirty  acres  (fa  which  a  part  of  the  town  of  Madisonville  had 
been  located.  The  Register  refused  to  issue  a  grant  to  McCon- 
nell  for  the  thirty  acres,  on  the  ground  that  it  had  been  previ- 
ously appropriated  by  the  commissioners,  by  virtue  of  an  act  of  As- 
sembly, &c. 

The  commissioners  sold  lots  to  sundry  individuals,  who  were 
made  parties  defendant  to  the  bill.  The  bill  prayed  that  the  title  of 
the  commissioners  and  of  the  purchasers  should  be  vested  in  com- 
plainant, &c. 

The  cause  was  heard  on  bill,  answer  of  defendants,  replications 
and  proofs  before  Chancellor  Williams,  who  dismissed  the  bill. 
The  complainant  appealed. 

All  the  material  facts  in  the  record  are  set  out  in  the  opinion  of 
the  court,  which  was  delivered  by  S.  J.  W.  Lucky,  specially  com- 
missioned to  determine  this  case  and  others  at  this  term. 

Jarnagin^  for  complainant. 

Hynds^  for  defendants. 

Lucky,  J.  delivered  the  opinion  of  the  court. 

The  pleadings  and  proofs  in  this  case,  so  far  as  it  is  necessary  to 
notice  them,  in  the  opinion  of  the  court,  show  the  following  facts* 
The  complainant  was  a  purchaser  at  the  Hiwassee  land  sales,  in  the 
year  1820,  of  a  tract  of  land,  for  which  he  obtained  a  certificate, 
and  paid  into  the  Treasury  $815  04,  being  one-fourth  of  the  pur- 
chase money.  For  this  land  he  was  sued  in  ejectment  by  John 
Hildebrand,  who  claimed  as  a  reservee  under  the  treaties  of  1817 
and  1819.  During  the  pendency  of  the  suit,  an  act  of  Assembly 
was  passed,  24th  of  October,  1823,  authorising  the  complainant 
to  compromise  this  suit  and  others,  and  in  default  of  his  doing  so 
he  was  to  certify  the  fact  to  the  Treasurer  of  East  Tennessee, 
whose  duty  it  was  made  to  issue  certificates  to  the  purchasers,  for 
as  much  land  as  they  had  paid  money  into  the  Treasury  under  the 
original  purchase,  at  fifty  cents  per  acre,  and  the  Surveyor  of  the 
Hiwassee  District  was  authorised  to  survey  the  same.    The  suits 
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were  not  compromised  under  the  authority  of  the  act,  but  were 
lofity  and  the  Treasurer,  by  virtue  of  the  authority  of  the  act,  issued 
a  certificate  to  the  compla'mant  for  1630  acres  of  land,  dated  23d 
February,  1834.  This  land  was  surveyed  for  McConnell  on  the 
2d  April,  1S24,  and  included  thirty  acres  of  land  in  the  north 
east  side  of  the  south  east  quarter  of  section  34,  township  2,  range 
3,  east  of  the  meridian,  Monroe  county.  On  these  thirty  acres  is 
situated  a  portion  of  the  town  of  Madisonville,  formerly  Tellico. 
The  Register  of  the  Hiwassee  District  refused  to  issue  a  grant  to 
McConnell  for  the  thirty  acres,  on  the  ground  that  he  had  before 
the  presentation  of  the  certificate  of  the  Surveyor  and  Treasurer, 
issued  a  grant  to  the  commissioners  of  the  town  of  Madisonville 
for  the  same  land. 

An  act  was  passed  on  the  22d  November,  1823,  ch.  260,  to  esta- 
blish the  seat  of  justice  for  the  county  of  Monroe.  The  12th  sec- 
tion of  this  act  authorised  the  commissioners  under  it  <Ho  select  one 
**  hundred  and  sixty  acres  of  vacant  and  unappropriated  land  in 
**  said  county  of  Monroe,  and  obtain  a  grant  from  the  Register  of 
**  East  Toinessee  for  the  same,  in  their  name  as  commissioners  afore- 
**  faid,  for  the  use  and  benefit  of  said  county  town."  In  obedience 
to  the  authority  vested  in  the  commissioners  by  this  act,  on  the 
first  Monday  of  February,  1824,  they  selected  a  quarter  section 
of  land,  which  included  the  thirty  acres  now  in  dispute,  and  toolc 
possession  of  the  same  before  the  complainant  had  his  survey  made. 
The  lots  of  the  town  were  sold  in  the  spring  of  1824. 

The  selection  was  complete  and  consummated  before  the  com- 
missioners had  any  knowledge  of  the  complainant's  claim.  Before 
the  opening  of  the  Entry  Taker^s  ofiSce  in  the  Hiwassee  District, 
one  of  the  commissioners  designated  in  the  act  of  Assembly  gave 
the  Entry  Taker  the  number  of  the  quarter  section  which  the  com- 
missioners had  selected,  the  name  of  the  town  was  written  across  the 
quarter  section  in  the  map  of  the  district,  and  notice  of  this  selec- 
tion, both  written  and  oral,  was  publicly  given.  The  lots  were 
sold  in  May,  1824,  and  a  grant  issued  to  the  commissioners  19th 
June,  1826. 

The  purchasers  of  lots  from  the  commissioners  rely  upon  all  the 
grounds  of  defence  applicable  to  the  commissioners;  and,  also,  that 
they  are  purchasers  for  a  valuable  consideration  without  notice  of 
complainant's  claim,  and  entitled  to  the  protection  of  the  court. 

At  the  time  of  the  passage  of  the  act  of  1823,  appointing  com- 
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missioners  for  the  seat  of  justice  for  the  county  of  Monroe,  the 
Entry  Taker's  office  for  the  Hiwassee  district  was  not  open  for  the 
purpose  of  receiving  entries.  By  an  act  of  the  same  session  of  the 
Legislature,  chapter  36,  that  office  was  established  and  directed  to 
be  opened  on  the  first  Monday  of  February,  1834. 

The  prayer  of  the  complainant's  bill  in  this  case  is,  that  the  title 
of  the  commissioners  of  the  town  of  Madisonville  and  the  pur« 
chasers  from  them  (or  the  thirty  acres  in  controversy  may  be  di« 
vested  out  of  them  and  vested  in  the  complainant.  This  is  resist- 
ed on  several  grounds,  all  of  which  it  is  not  deemed  necessary,  in 
the  opinion  of  the  court,  to  consider. 

At  the  time  of  the  passage  of  the  act  of  1833,  appointing  com* 
missioners  for  establishing  the  seat  of  justice  for  Uie  county  of 
Monroe,  the  fee  simple  to  the  territory  of  country  called  the  Hi- 
wassee District,  or  at  least  a  greater  portion  of  it,  was  still  in  the 
State  of  Tennessee,  not  having  been  subjected  to  general  appro- 
priation or  entry.  As  to  that  portion  of  the  territory  which  was 
vacant  and  unappropriated  there  can  be  no  question  but  that  the 
legislature  had  a  right  to  dispose  of  it  in  any  manner  which  it 
thought  proper.  In  pursuance  of  this  purpose,  the  13th  section  of 
the  act  appointing  the  commissioners  of  the  town  of  Madisonville, 
formerly  Tellico^  was  adopted.  The  selection  of  a -suitable  loca- 
tion for  the  seat  of  justice  for  the  county  of  Monroe,  was  deemed 
an  object  of  public  utility;  and  as  the  State  owned  large  quanti- 
ties of  vacant  unappropriated  land,  the  bestowment  of  a  portion 
of  it  for  public  purposes,  for  a  less  consideration  than  it  was  disposed 
of  to  citizens  generally  and  prior  in  point  of  time,  was  deemed 
not  inconsistent  with  the  duty  of  the  legislature  to  the  community 
at  large,  all  of  whom  had  an  interest  in  the  proceeds  of  the  sales  of 
the  Hiwassee  lands.  These  lands  had  been  surveyed,  but  there 
was  no  office  opened  for  the  reception  of  entries;  and  thence  the 
legislature  departed  from  their  ordinary  language,  and  say,  ''that 
the  commissioners  for  the  county  seat  of  Monroe,  shall  be  permit- 
ted to  select  one  hundred  and  sixty  acres  of  vacant  and  unappro- 
priated lands"  for  the  purpose  aforesaid.  The  commissioners  were 
not  required  to  await  the  opening  of  the  Entry  Taker's  office  on 
the  first  Monday  in  February,  1834,  before  they  could  make  a  selec- 
tion, for  that  might  have  defeated  the  object  of  legislative  bounty, 
but  they  were  permitted  to  make  their  selection  forthwith,  or  at 
least  there  is  nothing  in  the  act  to  negative  this  idea,  and  every 
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thing  to  lead  to  a  contrary  conclusion.  The  money  was  to  be  paid 
to  the  Treasurer  of  East  Tennessee  when  the  grant  was  issued,  and 
all  other  enterers  were  to  pay  to  the  Entry  Taker.  The  title  of 
the  commissioners  was  intended  by  the  legislature  to  be  a  peculiar 
statutory  title.  The  mode  of  selection  on  the  part  of  the  commission- 
ers was  designed  to  supersede  the  ordinary  method  of  entry  which 
was  confined  to  the  community  at  large.  The  State  had  guarded 
the  right  of  the  occupants  by  requiring  the  commissioners  to  select 
vacant  and  unappropriated  land. 

It  is  objected  in  this  case,  that  by  the  7th  section  of  the  act  ap- 
pointing the  commissioners,  they  had  no  authority  to  sell  the  town 
lots  until  they  had  procured  a  title  for  the  land.  So  far  as  the 
rights  of  the  complainant  in  this  case  are  concerned,  this  objec- 
tion cannot  be  valid.  It  does  not  make  void  the  title  of  the  com- 
missioners, and  is  merely  directory  in  its  character,  and  as  we  think 
could  not  efiect  the  sales  in  the  slightest  degree.  Any  question 
that  might  arise  under  this  section,  would  be  between  the  commis- 
sioners  and  the  purchasers  at  their  sales.  It  is  not  improbable  that 
this  section  had  reference  to  another  provision  of  the  act,  which 
authorised  the  commissioners  to  purchase  land  of  individuals  if 
necessary. 

We  are,  therefore,  clearly  of  opinion  that  the  selection  of  the 
commissioners,  which  was  the  inception  of  their  title,  having  been 
made  prior  to  the  acquisition  of  any  claim  or  right  on  the  part  of 
the  ciwiplainant,  that  they  have  the  better  title  both  legal  and 
equitable,  and  that  it  must  prevail.  The  selection  was  made  by 
the  commissioners  on  the  2d  of  February,  1824;  the  certificate  of 
the  Treasurer,  upon  which  the  complainant  rests  his  claim,  did  not 
issue  until  the  23d  of  February,  1824.  In  addition  to  this,  the  pur- 
chasers alledge  in  their  answer,  and  there  is  nothing  in  the  whole 
record  to  contradict  it,  that  they  are  innocent  purchasers  for  a 
valuable  consideration,  and  so  far  as  they  are  concerned,  this  is 
an  insuperable  barrier  to  the  recovery  of  the  complainant. 

In  the  view  which  we  have  taken  of  the  case,  we  have  not  deem- 
ed it  necessary  to  say  any  thing  on  the  question  of  the  statute  of 
limitations,  which  is  raised  in  the  pleadings,  as  the  other  questions 
are  dedsive  of  the  case.  Let  the  decree  of  the  Chancellor  be  af- 
firmed with  costs. 
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Goodman  vs.  W.  T.  and  E.  Fix>to. 

1 .  In  fixing  the  yalue  of  a  alare  sued  for  in  detinue,  the  Jury  are  not  bound  bj  (he 
Talue  laid  in  the  writ  and  declaration,  but  may  return  a  verdict  for  a  larger  amount ; 
«ecuf,  in  regard  to  damages  ibr  the  detonlion  of  such  slave. 

2.  Where,  in  an  action  o/  detinue,  the  jury  gave  the  plaintiff  judgment  for  the 
valae  of  a  slave  and  damages  far  the  detenUon  of  him  to  a  target  amiouni  than  was 
demanded  in  the  plaintiff's  declaration :  Held,  that  the  court  having  reversed  the 
judgment  for  such  error  should  proceed  to  render  such  judgment  as  should  have 
been  rendered  below,  to  wit.,  (or  the  amount  of  damages  claimed  in  the  declara- 
tion ;  provided  the  plaintiff  would  release  the  surplus. 

This  action  of  detinue  was  comhienced  in  the  county  of  Frank- 
lin,  by  W.  T.  &  E.  Floyd  against  John  Goodman,  on  iJie  10th  day 
of  Decembery  1831,  for  the  recovery  of  two  slaves.  The  plaintiffs 
fix  the  value  of  slave  Tony,  in  their  writ  and  declaration,  at 
$500,  and  Priscella  at  $300,  and  their  damages  at  $500*  After 
various  contmuances  and  trials  the  venue  was  changed  to  the  coun- 
ty of  Warren.  At  the  April  term,  1839,  it  was  tried  upon  the 
plea  of  not  guilty,  and  a  verdict  rendered  for  the  plaintifis  for  the 
slaves,  which  fixed  the  value  of  Tony  at  $550,  and  Priscella  at 
$325,  and  ascertained  the  damages  to  be  $585.  The  defendant 
did  not  appeal,  but  at  a  subsequent  period  presented  his  petition, 
accompanied  with  a  transcript  of  the  proceedings  in  the  Circuit 
courts  of  Franklin  and  Warren  to  Judge  Green,  praying  an  order 
for  writs  of  error  and  supersedeas,  returnable  to  the  next  term  of 
the  Supreme  court,  for  error  apparent  on  the  face  of  the  record  in 
this,  to  wit,  that  the  value  of  the  slaves  as  ascertained  by  the  Jury, 
and  the  damages  assessed  for  the  detention  thereof,  were  each 
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greater  in  amount  than  the  value  and  damages  set  forth  in  tlie 
plaintiff's  writ  and  declaration.  Judge  Green  issued  his  fiat  to  the 
Clerk  of  the  Supreme  court,  in  accordance  with  the  prayer  of  the 
petitioner,  on  the  25th  August,  1840,  and  the  cause  was  brought  up. 

James  Campbell,  for  plaintiff  in  error. 

Tatdf  for  defendants  in  error. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  for  detinue,  of  two  negroes,  the  value  of  which 
are  specified  in  the  writ  and  declaration.  In  the  declaration  the 
damages  for  the  detention  are  laid  at  $500.  In  the  verdict  of  the 
jury  the  value  of  the  negroes  is  assessed  at  different  and  higher 
prices  than  that  fixed  by  the  declaration,  and  the  damages  for  the 
detention  are  assessed  at  $585,  being  $85  more  than  the  damages 
laid  in  the  pleadings.  And  now  two  questions  are  made  for  the 
consideration  of  the  court. 

Ist  It  is  said  that  a  jury  cannot  in  an  action  of  detinue,  find  the 
value  of  the  property  sued  for,  greater  than  that  which  is  aflixed 
to  it  by  the  pleadings.  To  this  we  answer,  that  the  action  of  deti- 
nue, being  for  the  recovery  of  the  specific  thing  sued  for,  does  not 
sound  in  damages,  and  that,  therefore,  the  value  of  the  property 
detained,  is  not  the  thing  recovered,  but  the  thing  itself.  But  in  as 
mueh  as  a  court  of  law  has  no  power  to  enforce,  under  all  circum- 
stances, the  delivery  of  the  specific  thing,  it  has  been  found  neces- 
sary to  have  its  value  ascertained  by  the  jury,  so  that  money  may 
be  recovered  in  lieu  thereof,  if  found  necessary.  And  in  as  much 
as  the  object  of  the  action  is  to  get  the  thing,  and  not  damages, 
the  jury  are  warranted,  in  fixing  its  value,  to  give  such  amount,  in 
reason,  as  will  enforce  its  delivery.  From  this  it  follows,  that  the 
value  of  the  thing  at  the  time  of  the  verdict,  must  be  the  medium 
by  which  the  jury  are  to  ascertain  what  amount  of  money  is  to  be 
substituted  in  the  place  of  the  thing  itself,  provided  it  cannot  be 
had.  If  it  has  appreciated  in  value  after  the  commencement  of 
the  suit,  the  appreciated  value  must  be  given  by  the  jury;  if  depre- 
ciated, the  depreciated  value,  and  with  such  excess  thereon  as  will, 
in  their  judgment,  enforce  the  specific  delivery,  and  this  without 
regard  to  the  value  as  laid  in  the  pleadings.  There  is  nothing  in 
the  authorities  produced  to  the  contrary,  sustaining  the  position, 
assumed.    They  only  prove  that,  in  an  action  of  detinue,  the  jury 
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must  assess  the  value  of  the  property  sued  for,  which  is  unque^s- 
tiimably  true — because  that  is  the  only  certain  means  by  which 
the  judgment  of  the  court  can  be  enforced. 

2nd.  It  is  said,  the  amount  claimed  for  the  detention  of  the  ne- 
groes is  strictly  damages,  and  unliquidated,  and  as  such  the  jury 
cannot  in  the  assessment  go  beyond  the  amount  laid  in  ^he  declara- 
tion, and  of  this  opinion  is  the  court. 

When  the  damages  for  the  detention  of  a  debt  are  Rxed  by  law, 
in  the  shape  of  interest,  and  nothing  more  is  given,  the  court  in- 
cline to  think,  that  they  follow  as  a  consequence  the  principal,  and 
may  be  given  to  a  greater  amount  than  laid,  but  when  they  are 
not  given  by  law,  and  are  at  the  discretion  of  the  jury,  it  feels 
bound  by  the  weight  of  authority  to  say,  that  they  cannot  be  as- 
sessed beyond  the  amount  daimed.    Chitty*s  Plead.  130, 408. 

The  damages  laid  being  $500,  and  the  damages  assessed  being 
$585,  the  judgment  of  the  court  below  must  be  reversed.  But 
we  are  not  left  in  the  situation  of  a  Court  of  Error  in  England, 
which  as  is  correctly  argued,  cannot  reduce  the  sum  to  the  amount 
laid  in  the  declaration,  but  may  by  our  statute  law,  after  having 
reversed  the  judgment  of  the  inferior  court,  give  such  judgment  as 
it  ought,  which  would  be  for  the  amount  claimed  in  the  declara- 
tion, provided  the  plaintiff  will  release  the  surplus. 

We  therefore  reverse  the  judgment  of  the  Circuit  court,  and  at 
the  option  of  the  counsel  for  defendants  in  error,  remand  the  cause 
for  further  proceedings  or  give  judgment  for  the  negroes  at  the 
value  assessed  by  the  jury,  and  $500  damages  for  their  detention. 


HooGSs  vs.  Thb  Mayor  and  Ai^dermen  of  NashviUe. 

1.  The  Corporate  antborities  of  the  town  of  NashTille,  under  a  grant  of  power 
to  ^^Koense,  rejpilate  and  reetrain  theatrical  amusements,'^  may  exercise  the  taxing 
power  as  a  means  to  efieot  this  object. 

%  The  2d  section  of  the  act  of  1806,  ch.  33,  conferring  the  power  upon  the  Cor- 
porate anthorities  to  license,  regulate  and  restrain  theatrical  amusements,  and  au- 
thorising the  use  of  the  taxing  power  as  a  moans  to  regulate  and  restrain  them,  is 
not  a  law  to  tax  theatrical  amusements,  within  the  meaning  of  the  act  of  1919, 
ch.  51,  see.  2,  and  the  grant  aforesaid  of  1806  is,  therefore,  not  repealed  bjr  the  2d 
section  of  the  act  of  1819,  ch.  51. 

On  the  night  of  the  4th  day  of  November,  1839,  Hodges  had  a 

theatrical  exhibition  within  the  limits  of  the  Corporation  of  Nash- 
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viUe,  without  a  corporation  license.  On  tiie  next  day  the  Mayor 
and  Aldermen  sued  him  before  justice  Halli  of  a  "plea  that  he  ren- 
der to  them  the  sum  of  fifty  dollars,  which  to  thmn  he  owes,  and 
from  them  detains,  in  consequence  of  a  forfeiture  or  penalty  by  him 
incurred"  for  said  exhibition,  contrary  to  the  provisions  of  the  3d 
section  of  an  act  passed  by  the  Mayor  and  Aldermen  on  the  19th 
day  of  November,  1836. 

This  by-law  in  the  first  section  provides  for  licensing,  regulating 
and  restraining  theatrical  and  other  exhibitions,  and  in  the  second 
section,  imposes  a  forfeiture  of  fifty  dollars  for  exhibiting  such  thea- 
trical entertainments  without  a  corporation  license,  to  be  recovered 
in  the  name  of  and  for  the  use  of  the  corporation,  before  any  juiis- 
diction  having  cognizance  thereof 

The  defendant  insisted  that  the  act  of  1806,  ch.  33,  sec.  3,  au- 
thorising the  corporate  authorities  to  license,  regulate  and  restrain 
theatrical  exhibitions,  by  means  of  the  taxing  power,  wa^  repealed 
by  the  act  of  1819,  ch.  51,  sec.  3,  and  that  th«  by4aw  in  question 
was  contrary  to  the  law  of  the  State  and  therefore  void.  Hall 
rendered  judgment  against  the  defendant  for  the  amount  of  the 
penalty  and  costs.  From  this  judgment  the  defendant  appealed  to 
the  Circuit  court  of  Davidson. 

The  facts  being  agreed  upon  by  the  parties,  the  cause  was  sub- 
mitted to  the  consideration  of  Judge  Maney,  at  the  January  term, 
1840,  who  being  of  the  opinion  that  the  law  of  the  case  was  with 
the  plaintiflis,  affirmed  the  judgment  of  Hall.  Hodges  appealed 
in  error. 

HoUingsworthf  for  plaintiff  in  error. 

In  this  case,  from  the  acts  of  Assembly  of  tliis  State,  it  is  insisted 
that  the  Corporation  had  no  power,  and  of  right  could  not  lay  a 
tax  on  theatrical  exhibitions. 

The  first  act  in  this  State  in  relation  to  taxing  shows,  is  that  of 
1811,  ch.  43,  3d  Scott's  Rev.  p.  38, 39.  This  merely  imposed  a 
tax  of  $5,  with  a  penalty  of  $35  for  its  violation.  The  next  is  the 
act  of  1813,  ch.  88,  same  book,  p.  150,  which  is  amendatory  of  the 
above  act,  and  simply  raises  the  tax  to  ten  dcdlars,  and  the  penalty  to 
fifty  dollars.  The  next  is  the  act  of  1815,  ch.  63,  same  book,  p. 
309-10.  This  act  requires  the  same  license,  but  requires  the  ex- 
hibitor to  take  out  a  license  in  every  county  in  which  he  exhibits, 
and  increases  the  penalty  to  one  thousand  dollars.    In  all  the  above 
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recated  acts,  from  their  very  terms,  theatrical  exhibitions  are  not 
included. 

The  next  act  on  this  subject,  is  that  of  1819,  ch.  51,  same  book, 
p.  196-7.  This  act  is  stiH  broader  and  more  comprehensive  in  its 
terms  than  the  preceding,  and  requires  any  person  *<who  shall  wish 
to  exhibit  any  feats  of  activity,  sleight  <i(  hand,  or  any  other  exhi- 
bition for  which  money  is  taken,**  to  take  out  a  license  in  every 
county  in  which  he  exhibits,  for  which  he  shall  pay  fifty  dollars, 
and  also  alters  the  penalty  to  five  hundred  dollars.  But  in  order 
to  obviate  any  doubt  on  the  subject,  in  relation  to  theatrical  exhi- 
bitiotts,  tfiere  is  this  proviso:  **Promded^  That  nothing  in  this  act 
tu)ntained,  nor  shall  any  other  act,  now  in  force  and  use  in  this 
State,  be  so  construed,  as  to  tax  or  prohibit  any  concerts  or  any 
theatrical  exhikkion."  The  acts  of  1835,  ch.  13,  sec.  4,  and  of 
1837,  ch.  77,  sec.  1,  refer  merely  to  the  preceding  acts  on  the 
«ame  subject,  and  in  no  particular  repeal  the  proviso  of  the  act  of 
1619.  The  act  of  1806,  ch.  33,  1  Scott's  Rev.  96(MI,  which  is 
the  act  of  incorporation  of  said  town,  among  other  powers,  gives 
that  of  licensing,  regulating,  or  restraining  theatrical  or  other  pub- 
lic amusements  within  the  town,  and  the  power  to  pass  all  laws 
and  ordinances  necessary  to  carry  the  intent  and  meaning  of  said 
act  into  efieet:  but  with  i\\\s  proviso^  that  they  should  be  compati- 
Ue  with  the  laws  and  constitution  of  the  State. 

There  being  no  law  to  the  contrary,  it  is  not  denied  that  the 
Corporation  had  the  power  claimed  up  to  the  passage  of  the  act  of 
161 9,  ck.  51 ,  which  made  an  express  exemption  of  concerts  and  thea- 
trical exhibitions,  and  that  far,  was  a  repeal  of  the  act  of  incorpora- 
tion of  1806,  ch.  33,  sec.  3,  and  took  away  from  the  said  Corpora- 
tion the  power  of  licensing  theatrical  exhibitions.  The  Corpora- 
tion is  the  mere  creature  of  the  law,  and  under  its  charter,  must,  in 
the  exercise  of  its  powers,  conform  to  the  law  of  the  land.  2  Kent 
Com.  275,  Durham  vs.  Trustees  of  Rochester:  5  Co  wen,  464: 
9  Kidd  on  Corporations,  107-9 :  Commonxjoealth  vs.  Bean,  3  Wheel- 
er's Crim.  Cases,  77-8. 

Meigs,  for  defendants  in  error. 
'    This  case,  it  is  supposed,  does  uot  come  within  the  principle  of 
the  case  of  Robinson  vs.  The  Mayor  and  Aldermen  of  Franklin,* 

*  See  Humpreys^  Rep.  Vol.  1,  p.  liSfi. 
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decided  at  last  term.  The  court  declared  the  penalty  imposed  in 
that  case  by  the  by-laws  to  be  illegally  imposed,  because  it  assumed 
to  prohibit  the  party  from  doing  what  he  may  have  been  licensed 
under  the  general  law  to  do,  and  which,  whether  he  was  thus  li- 
censed or  not,  the  Corporation  of  Franklin  could  neither  authorise 
him  to  do,  nor  prohibit  him  from  doing.  The  money  claimed  of 
Robinson  was  neither  a  fine  nor  a  tax,  but  a  forfeiture  or  penalty 
imposed  because  he  neglected  to  take  from  them  a  license  to  do 
what  they  had  no  authority  to  license.  Had  it  been  a^ne,  it  would 
have  been  within  their  regtdating  and  restraining  power;  and  had 
it  been  Ktax^  it  would  have  been  referable  to  the  power  of  taxing, 
as  in  the  case  of  the  Mayor  and  Aldermen  of  Columbia  vs.  Beaskt/f 
decided  at  the  June  Term.* 

The  forfeiture  in  this  case,  it  is  true,  is  imposed  nearly  in  the 
very  words  as  that  in  the  Franklin  by-law.  But  the  Franklin  law 
assumed  to  act  upon  a  subject  which  was  not  in  their  power; 
whereas,  in  one  case,  nothing  is  claimed  but  what  b  granted.  To 
make  the  cases  the  same,  it  ought  to  be  shown  that  the  revenue  law 
of  1835,  ch.  13,  sec.  4,  or  some  other  revenue  law  of  the  State 
embraced  theatrical  exhibitions,  and  that  to  perform  them,  a  State 
license  was  necessary.  The  exhilntions  spoken  of  in  the  act  of 
1835,  which  are  not  to  be  had  without  a  State  license  for  each 
county,  are  the  same  as  those  mentioned  in  the  act  of  1819,  ch.  51, 
sec.  1,  and  aire  described  nearly  in  the  same  language.  But  the 
proviso  of  the  2d  section  of  that  act  fixes  the  construction  of  that 
language,  and  declares  that  it  does  not  include  ^'concerts,  or  any 
theatrical  exhibitions."  Accordingly,  neither  of  these  has  been 
taxed.  While,  then,  it  is  the  pleasure  of  the  State  not  to  tax 
theatrical  exhibitions,  it  is  at  the  same  time  the  pleasure,  as  expres- 
sed in  the  act  of  1806,  ch.  33,  sec.  2,  1  Scott,  960-1,  to  grant 
to  the  corporation  "full  power  and  authority  to  provide  for  licens- 
ing, regulating  or  restraining  theatrical  or  other  public  amuse- 
ments within  the  town"  of  Nashville.  It  is  a  lawful  exercise  of 
this  power  of  licensing,  to  enact,  that  before  any  person  shall  ex- 
hibit, &c.,  he  shall  first  obtain  a  license  from  the  Recorder,  paying 
him,  for  the  privilege,  a  certain  sum;  and  to  impose  a  forfeiture 
for  exhibiting  without  first  obtaining  the  license,  as  is  done  in  the 
by-law  of  the  19th   November,  1826.   See  city  laws,  35.    The 

•  See  Humphreys*  Rep.  Vol.  1,  p.  232. 
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State  may,  and  she  often  does,  impose  penalties  for  doing  certain 
things  without  license,  as  is  done  in  the  very  case  of  exhibitions, 
dca,  in  the  act  of  1837-8^  ch.  167,  for  making  which  without  li- 
cense the  revenue  act  of  1835  imposes  no  penalty.  But,  by  the 
same  power,  in  the  exercise  of  which  the  State  assumes  to  license 
some  exhibitions,  and  to  impose  penalties  on  those  unlicensed  ex- 
hibitions, she  may  delegate  her  right  of  granting  licenses  in  cases 
where  she  allows  the  exhibition  without  a  State  license,  to  the  mu- 
nicipal bodies  within  her  limits.  The  State  might,  if  she  chose, 
exact  a  tax  for  theatrical  exhibitions ;  and  by  the  same  right,  she 
may  both  give  the  tax,  and  the  power  of  imposing  it,  to  the  cor- 
porations within  which  those  exhibitions  usually  take  place. 
Whenever  the  State  shall  pass  a  law  to  license  theatrical  exhibi- 
tions, this  will  be  a  resumption  of  the  power  now  delegated  to 
several  municipal  bodies  in  the  State,  and  then  those  bodies  can  no 
longer  license  them,  nor,  of  course,  any  longer  exact  penalties  for 
unlicensed  exhibiting,  however  they  may  regulate  or  restrain  them 
by  taxes  or  by  fines, 

E.  jET.  Ewingj  for  plaintiff  in  error.  Have  the  defendants  the 
right  to  tax  theatrical  exhibitions  in  the  town  of  Nashville,  by  virtue 
of  their  charter  and  the  amendments  to  it  ? 

By  the  constitution  the  taxing  power  is  vested  in  the  legislature 
exclusively.  The  legislature  is,  however,  authorised  to  delegate 
this  power  to  incorporated  towns  to  a  certain  extent.  The  power 
to  tax  thus  delegated  may  be  modified  or  withdrawn.  The  town 
possesses  the  power  solely  in  virtue  of  the  delegation;  and  the  by- 
law imposing  the  tax  derives  its  whole  vigor  from  the  act  of  As- 
sembly giving  the  power.  If  the  act  of  Assembly  be  repealed, 
the  by-law  becomes  nugatory.  The  by-law  is  then  the  mere  con- 
duit of  the  act  of  Assembly.  These  general  positions  will  hardly  be 
disputed. 

in  this  case,  then,  the  legislature  by  the  act  of  1806,  ch.  33,  sec 
2,  conferred  upon  the  municipal  authorities  of  the  town  of  Nash- 
ville the  power  to  tax  'Hheatrical  exhibitions,''  which  power  was 
exercised  through  a  by-law  passed  the  19th  November,  1836.  By 
an  act  passed  in  1819,  ch.  51,  the  legislature  provides  generally  for 
taxing  *<shows,"  &c.,  and  provides  in  the  2d  sec,  that  ^'nothing  in 
this  act  contsdned,  nor  shall  any  other  act  now  in  force  and  use  in 
this  State  be  construed  so  as  to  tax  or  prohibit  any  theatrical  ex- 
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hibitions/'  Is  this  a  repeal  of  the  aforesaid  act  of  1806!  The 
Words  are  general  "no  act  shall  be  so  construed:'*  the  act  of  1806 
is  one  and  b  incladed;  then  the  act  of  1806  "shaH  not  be  constraed 
so  as  to  tax,  &c.'*  •  Suppose  this  to  be  the  actual  reading  of  the  act 
of  1819,  this  would  be  no  question — ^it  is  in  effect  and  sulsetance 
the  reading  of  that  act.  **Be  construed  so  as  to  tax**  is  not  correct 
English ;  make  it  so  and  the  act  will  readt  **be  construed  so  as  that 
theatrical  exhibitions  shall  be  taxed."  Then  the  substantial  read- 
ing,  so  far  as  we  ate  concerned,  would  be  this,  *Hhe  act  of  1806 
shall  be  so  construed  as  that  theatrical  exhibitions  shall  be  taxed.** 
If  this  were  the  literal  reading  of  the  act,  we  should  have  no  dis- 
pute. 

But  it  may  be  insisted  that  the  statute  is  intended  to  apply  only 
to  cases  of  taxation  by  the  legislature  directly,  and  that  this  is  its 

whole  scope. 
1st.  The  words  are  general,  and  unambiguous  and  cannot  be  re* 

strwied. 

2nd.  This  law  of  1806  is  the  only  law  giving  authority  to  tax 
or  taxing  theatrical  exhibitions. 

3rd.  If  it  be  admissible  to  allude  to  the  history  of  the  country, 
Nashville  in  1819  was  the  only  scene  of  these  exhibitions,  the  only 
place  where  a  by-law  existed,  and  there  was  as  above  stated,  no 
general  law,  taxing  theatrical  exhibitions. 

But  is  a  power  given  to  a  corporation  ever  withdrawn  by  gene- 
ral words  in  an  act  of  Assembly,  or  must  there  be  a  special  reference 
to  the  act  conferring  the  power,  and  a  special  repeal  of  it?  There 
is  no  rule  of  law  known  to  me  by  which  it  is  necessary  to  mention 
corporations  in  an  act  of  Assembly,  specially,  that  they  may  be  in- 
cluded withm  its  provisions.  At  all  events  the  burden  of  .produc- 
ing  such  authority  rests  with  our  opponents.  It  is  unnecessary  to 
discuss  the  difference  between  municipal  and  other  corporations ; 
though  an  examination  of  this  difference  would  render  this  last 
question  more  clearly  favorable  to  us.  Private  corporations  have 
generally  vested  rights  in  the  grants  of  privileges  made  to  them, 
or  at  least  have  a  private  and  individual  interest  in  such  grants. 
In  the  former  case  it  is  proper  to  presume  that  the  legislature  has 
not  exceeded  its  legitimate  or  constitutional  powers,  and  in  the 
latter  that  they  have  not  churlishly  interfered  with  that  which 
was  a  favor  to  a  set  of  individuals.  Grants  to  municipal  corpora- 
tions on  the  contrary,  being  merely  part  of  the  machinery  of  gov 
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erzunenty  may  be  as  readily  supposed  to  be  interfered  with  or  alter- 
ed as  any  other  more  general  provision.  It  is  believed,  howev^, 
that  no  authority  can  be  shown  exempting  any  persons,  whether 
natund  or  artificial,  from  the  operations  of  the  general  words  of  a 
statute,  except  'Hhe  sovereign  power,"  and  possibly  another  excep* 
tion  not  necessary  to  be  mentioned  here. 

TuRiiEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  Corporation  of  Nashville  to  re- 
cover from  the  plaintiff  in  error,  a  penalty  of  fifty  doHars,  for  bar* 
ing  opened  a  theatre  and  exhibited  plays  within  the  lunita  dt 
the  city  without  having  obtained  from  the  corporate  authorities  a 
license  therefor.  And  the  question  is,  as  to  the  power  of  corpora- 
tions to  inflict  the  penalty  for  so  doing.  The  law  of  the  Corpora- 
tion under  which  the  suit  is  brought,  was  passed  on  the  19th  of 
November,  1836,  (city  laws,  35,)  and  clearly  warrants  a  recovery, 
provided  the  Corporation  had  power  to  pass  it.  To  enable  it  to 
have  done  so,  the  power  must  have  been  conferred  by  legislative 
authority.  The  town  of  Nashville  was  incorporated  by  the  act  of 
1806,  ch.  33,  in  the  2d  section  ot  which,  among  other  thingSt  th« 
power  is  given  to  the  Corporation  to  provide  for  ^licensing,  regu- 
lating, or  restraining  theatrical  or  other  public  amusements  witfi- 
in  the  town."  This  it  is  admitted  is  sufficient  to  sustain  this  actiox^ 
provided  the  power  thus  given  has  not  ho&a  withdrawn  by  siihtii 
quent  enactments;  but  it  is  contended  that  this  has  been  done  by 
the  3d  section  of  the  act  of  1819,  ch.  51.  The  title  of  that  act  is 
an ''act  laying  a  tax  on  shows,"  and  it  is  provided  in  the  2d  section, 
that  '^nothing  therein  contained,  nor  in  any  other  act  then  in  force 
and  use  in  the  State,  shall  be  construed  so  as  to  tax  or  prohibit  any 
concerts  or  any  theatrical  exhibition."  The  legislature  were  making 
provisions  in  this  statute  for  revenue  for  State  purposes,  and  chose 
to  exempt  concerts  and  theatres,  not  only  from  its  operations,  hot 
likewise  from  all  others  of  a  like  nature,  if  there  were  any  that  9Wr 
braced  them  by  construction  or  otherwise.  That  is,  the  legislaiuse 
did  not  choose  to  raise  a  revenue  from  concerts  or  theatres.  But 
how  can  it  be  contended  that  this  exemption  repealed  the  power 
previously  granted  to  the  Corporation  to  regulate,  license  and  re- 
strain them.  When  the  power  was  granted,  the  State  did  not  tax 
them,  neither  does  it  now.    How  is  the  Corporation  then  in  a  differ- 
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ent  position  at  present,  from  what  it  was  when  enacted?  Upon 
this  subject  thestatuteof  1819  exempted  them  from  the  operation  of 
any  law  taxing  them.  There  was  no  law  previous  to  1819  which 
could,  by  any  rule  of  construction,  be  made  to  tax  them.  The  act 
of  incorporation,  passed  in  1806,  is  not  a  taxing  law,  it  is  only  a 
law  conferring  upon  the  Corporation  the  power  to  tax,  and,  there- 
fore, cannot  be  operated  upon  by  the  2d  section  of  the  act  of  1819. 
The  law  of  incorporation  which  levies  the  tax,  was  passed  in  1836, 
and  is,  therefore,  most  clearly  out  of  the  operation  of  the  act  of 
1819,  if  that  act  could  be  held  to  have  repealed  the  law  of  the 
Corporation  if  it  had  been  previously  passed.  We  are,  therefore, 
of  the  opinion  that  the  judgment  of  the  Circuit  court  should  be 
affirmed. 


Williams  vs,  Hu&t. 


1.  Williams  sold  to  Hurt  a  jackass  for  fifteen  handred  dollars,  of  which  five  hua" 
dred  were  paid  at  the  time  of  purchase  and  note  executed  for  the  balance;  Wil- 
liams executed  a  bill  of  sale  to  Hurt  in  which  the  jack  was  warranted  to  be  as  sure 
a  foal-getter  as  coounon  fbr  jacks.  Hurt  became  dissatisfied  with  the  jack  and 
proposed  to  return  him.  It  was  then  agreed  that  Hurt  should  make  a  fiirther  trial 
ol  the  jaokf  and  if  half  the  mares  put  to  him  should  not  prove  with  foal  then  it 
should  be  optionaij  with  Hurt  whether  he  should  return  him  or  keep  him  and 
pay  five  hundred  dollars.  The  jack  failed,  was  returned  and  accepted  by  Wil- 
Uams:  Held,  that  the  return  and  acceptance  of  the  jack  vacated  both  contracts 
and  that  Williams  was  Uable  in  assumpsit  for  the  five  hundred  dollars  paid. 

3.  Where  there  is  a  sale  with  warranty  or  if  by  the  special  terms  of  the  contract 
the  vendee  is  at  liberty  to  return  the  article  sold,  an  ofier  to  return  it  is  equivalent 
to  an  ottat  accepted  by  the  vendor,  and  in  either  case  the  contract  is  at  an  end. 

This  is  an  appeal  in  error  from  a  judgment  rendered  by  theCir- 
cuitcourt  of  Davidson  county,  at  the  May  term,  1840,  in  favor  of 
Hurt,  for  $657  50,  against  Williams.  Williams  appealed  in  error 
to  the  Supreme  court 

Edwin  jET.  Ewing^  for  Williams. 

Meigs^  for  Hurt,  cited  Thornton  vs.  TVynn,  6  Condensed  Rep. 
515:  7  East,  274:  1  T.  R.  133:  5  John.  85 :  Chitty  on  Con.  363. 
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ttEBSEy  J.  delivered  the  opinion  of  the  court. 

An  action  of  assumpsit  to  recover  five  hundred  dollars,  as  being 
money  had  and  received  to  the  Hie  of  Hurt,  was  brought  by  him 
against  Williams  the  plaintiff  in  error.  The  case  was,  that  Wil- 
liams had  sold  to  Hurt,  for  the  purpose  of  breeding  mules,  a  jack* 
ass, at  the  price  of  fifteen  hundred  dollars;  five  hundred  of  which, 
Were  paid  him,  and  a  note  given  for  the  remaining  thousand.  On 
the  3nd  day  of  February,  1835,  Williams  gave  to  Hurt  a^bill  of 
sale  for  the  animal,  in  which  he  /*  warranted  him  to  be  sound  and 
healthy,  and  as  sure  a  foal-getter  as  common  for  jacks."  About 
the  13th  of  April,  1836,  Hurt,  who  resided  in  the  Western  Dis- 
trict, came  to  Nashville  to  see  WiUiams,  and  informed  him  that 
the  jack  was  not  a  good  foal-getter,  and  requested  Williams,  that 
the  animal  should  be  taken  back  by  him.  Williams  objected  to 
taking  him  back,  and  insisted  that  Hurt  should  keep  him,  and  make 
further  trial  of  him.  Whereupon,  the  following  agreement  was 
signed  by  both  parties:  '^Whereas,  doubts  are  entertained  of  the 
jack,  I»  Willoughby  Williams,  sold  to  Robert  Hurt,  of  Carroll  coun- 
ty, Tennessee,  not  being  a  sure  foal-getter,  as  is  common  for  jacks, 
the  said  Hurt  and  myself  have  this  day  entered  into  the  following 
agreement,  'to  wit :  The  said  Hurt  is  to  stand  the  said  jack  from 
the  time  he  returns  home,  till  the  1st  of  September  neit,  and  on  the 
first  of  September,  1837,  if  it  shall  be  ascertained  that  two- thirds 
of  Uie  mares  has  proved  in  foal,  then  the  said  Hurt  will  be  due 
the  said  WUloughby  Williams  one  thousand  dollars  at  that  date; 
but  if  it  shall  be  ascertained,  that  one-half,  and  under  two-thirds 
of  the  mares  has  proved  in  foal,  then  the  said  Hurt  will  be  due  at 
the  time  aforesaid  only  seven  hundred  dollars.  And  if  it  shall 
be  ascertained,  that  less  than  one-half  of  the  mares  has  proved  in 
foal,  then  it  shall  be  optionary  with  said  Hurt  to  pay  at  the  time 
aforesaid,  five  hundred  dollars,  or  return  the  jack  to  said  Williams, 
if  he  be  living.  But  if  the  said  jack  die  before  September,  1837, 
the  said  Hurt  is  to  pay  nothing  more.  The  said  Hurt  is  to  be  gov- 
erned by  the  written  instructions  of  the  said  Williams." 

It  was  proved  that  from  April  to  September,  1836,  the  animal 

was  well  kept  and  properly  governed,  and  was  in  good  general 

health  and  condition,  but  the  product  of  the  season  turned  out,  in 

the  following  year,  to  amount  to  two  mares  only,  being  little  more 

than  one«tenth  of  the  number  of  mares  submitted  to  him.    There 
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was  also  proof,  tending  to  show  his  iacompetency  in  the'year  1835* 
At  the  time  indicated  in  the  contract  of  April,  1836,  Hurt  return- 
ed the  animal  to  Williams,  who  took  him  back.  His  Honor,  the 
Circuit  Judge,  charged  the  jury,  that,  if  from  the  evidence,  they 
believed,  that  before  the  contract  of  April,  1836,  there  had  been  a 
breach  in  the  warranty,  given  upon  the  sale  in  1835,  they  shouki 
find  for  the  plain|iflr  below,  if  not  for  the  defendant. 

The  verdict  was  for  the  plaintiff,  which  the  court,  on  a  motion 
ibr  a  new  trial,  refused  to  set  aside,  and  the  defendant  has  prose- 
cuted his  writ  of  error,  and  insists  here,  first,  that  the  charge 
of  the  court  is  erroneous,  and  secondly,  that  the  verdict,  upon  a 
prefer  construction  of  the  contracts  set  forth,  cannot  be  maintain- 
ed. If  there  be  error  in  the  charge  of  the  court,  it  is  not  error 
of  which  the  plaintiff  here  can  justly  complain :  because  we  think, 
the  proper  construction  and  legal  effect  of  the  contracts,  connected 
with  the  conduct  of  the  parties  relating  to  them,  make  the  verdict 
which  was  foumd,  the  only  one  which  ought  to  have  been  render- 
ed. The  second  contract  is  to  be  regarded  as  based  upon  the 
first,  and  as  incorporated  with  it.  It  was  made  at  the  instance, 
and  for  the  benefit  of  Williams,  in  order  that  a  further  and  fuller 
experiment  of  the  competency  of  the  animal  might  be  made  un- 
der his  instructions.  It  ascertained,  what  the  first  contract  left 
uncertain,  namely,  that  the  ordinary  competency  of  such  animals, 
shall  be  regarded  as  consisting  in  success  in  two- thirds  of  the  ca- 
ses, and  the  damages  for  a  less  than  ordinary,  but  still  valuable  de- 
gree of  competency,  between  two-thirds  and  one-half,  is  fixed,  in 
the  particular  instance  at  two  hundred  and  fifty  dollars.  If  a  near 
approach  to  this  degree  of  competency,  to  wit,  one-half  of 
the  cases,  were  made,  it  was  probably  thought  by  the  parties, 
that  Hurt  might  choose  to  retain  him  and  pay  five  hundred  dollars 
inore,  but  even  then,  and  especially  in  the  stiil'worse  case  which 
happened,  he  might  choose  to  return  him.  He  did  choose  to  re- 
turn him,  he  was  accepted,  and  the  property  revested  in  Williams. 
The  animal  maybe  very  valuable  to  him,  to  breed  with  jennets  or 
even  perhaps,  under  his  superior  management  to  produce  mules.  At 
all  events,  the  legal  effect  of  the  return,  and  the  acceptance,  is,  to 
terminate  both  contracts,  and  to  leave  the  five  hundred  dollars 
paid  Williams,  as  money  in  his  hands  received  to  the  use  of  Hurt, 
and  this,  without  any  express  stipulation.  In  a  case  to  which  we 
have  beeen  referred,  Thornton  vs.  Wynny  12  Wheat.  Rep.  183, 
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Justice  Washington,  after  reviewing  a  number  of  cases  on  this 
bvanch  of  learning,  says,  the  result  of  these  cases  is,  that  if  upon 
a  sale,  with  a  warranty,  or  if,  by  the  special  terms  of  the  contract, 
the  vendee  is  at  liberty  to  return  the  article  sold,  an  offer  to  return 
it,  is  equivalent  to  an  offer  accepted  by  the  vendor,  and  in  that 
case  the  contract  is  rescinded  and  at  an  end,  which  is  a  sufficient 
defence  to  an  action  brought  by  the  vendor  for  the  purchase  mon- 
ey, or  to  enaUe  the  vendee  to  maintain  an  action  for  money 
had  and  received,  in  case  the  purchase  money  has  been  paid,  Sec. 
Bttt  here  there  was  not  an  offer  merely  to  return;  the  property 
was  returned  and  accepted  by  the  vendcH*.  See  also  the  othex  ca- 
ses  referred  to  at  the  bar,  and  commented  on  by  Justice  Washing- 
ton, 1  Term  Rep.  133:  7  East,  374:  3  Taunton,  3,  &a  We  are 
of  opniton,  therefore,  that  the  judgment  of  the  Circuit  court  is 
correct  and  must  be  affirmed. 


McIntirb  vs.  MoLaurin,  et  als. 

A  proBiBBory  note  was  executed  to  James  Shelton  &  Co.  James  Shelton  as- 
signed the  note  to  MoLaurin  in  his  own  name :  Held,  that  such  assignment  did  not 
pass  the  legal  interest  in  the  note  to  MoLaurin.  It  should  have  been  assigned  in 
the  film  name. 

This  is  an  appeal  in  error  from  the  October  term  of  the  Cir- 
cuit court  of  Lawrence  county,  1840,  J.  H.  Dew,  special  Judge, 
presiding.  The  facts  upon  which  the  cause  was  determined  in 
the  Supreme  court  are  fully  set  forth  in  the  opinion. 

Neii  8.  Brown  and  Wright^  for  the  plaintiff  in  error. 

Combs,  for  defendants  in  error. 

TfiRiiKT,  J.  delivered  the  opinion  of  the  court. 

On  the  11th  day  of  July,  1838,  McLaurin  executed  his  bill  sin- 
gle  to  B.  &  R.  Sessums,  for  $540,  payable  the  1st  day  of  January 
following :  this  was  assigned  to  the  plaintiff  Mclntire  by  B.  & 
R.  Sessums  on  the  14th  of  June,  1839.  On  the  23d  day  of  June, 
1838,  B.  &  R.  Sessums  executed  their  note  to  James  Shelton 
&  Co.  for  $562,  payable  on  the  1st  of  March  following:  this  note 
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was  assigned  by  James  Shelton  individually,  and  not  in  the  name 
of  the  company,  to  McLaurin  on  the  31st  of  May,  1839.  The 
plaintiff,  Mclntire,  sued  McLaurin  and  B«  &  R.  Sessums,  on  the 
note  executed  by  McLaurin  to  the  Sessums,  and  they  set  up 
the  note  executed  by  the  Sessums  to  James  Shelton  &  Co.  and  as- 
signed by  James  Shelton  to  McLaurin  as  a  set  off,  which  was  al- 
lowed by  the  court.  To  this,  the  plaintiff  excepted,  and  has  pros- 
ecuted his  writ  of  error  to  this  court.  In  the  argument,  several 
points  are  incidentally  discussed,  all  of  which,  except  one,  we  deem 
it  unnecessary  to  notice,  as  that  is  conclusive  upon  the  question 
and  well  settled.  The  note  attempted  to  be  used  as  a  set  off,  waSf 
as  we  have  seen,  executed  to  James  Shelton  &  Go.  and  it  was  only 
assi^ed  by  James  Shelton;  this  did  not,^either  upon  principle  or 
authority  pass  the  interest  in  the  note  to  the  assignee,  and 
therefore  he  could  not  use  it,  as  a  set  off.  This  question  has 
been  so  well  considered,  and  so  often  determined,  that  we  deem  it 
unnecessary  to  discuss  it,  and  will  merely  refer  to  the  authorities, 
4  John.  Rep.  224 :  BaUey  on  Bills,  40 :  Douglas,  653:  9  Mass.  334: 
Chitty  on  Bills,  8th  American  Edition,  66,  67: 15  East,  7:  2  Pe- 
ters's,  186.  The  judgment  of  the  Circuit  court  will,  therefore,  be 
reversed  and  the  cause  remanded  for  a  new  trial. 


Helm  vs.  Wright  and  Graham. 

1.  It  18  the  peculiar  province  of  a  court  of  Equity  to  rectify  miBtakes. 

2.  Where  an  obUgor  in  a  deliTery  bond  by  mistake  acknowledged  in  the  bond 
that  the  property  therein  set  forth  belonged  to  the  defendant  in  the  execution, 
when  in  fact  it  belonged  to  himself:  Held,  that  the  court  had  the  power  to  reform 
such  bond  and  to  restrain  the  obligee  in  such  bond  &Qm  pleading  it  to  the  preju- 
dice of  the  rights  of  the  obligor. 

On  the  29th  day  of  January,  1839,  George  W.  Graham  recov- 
ered three  judgments  before  Willis  Crutcher,  a  justice  of  the 
peace  for  the  county  of  Williamson,  against  Benjamin  G.  Helm ; 
one  for  the  sum  of  $140  81,  another  for  $125  69,  and  the  third 
for  $160  90.  These  judgments  were  stayed  according  to  the 
statute,  by  James  Helm.  On  the  23d  day  of  April,  1839,  James 
Helm  by  reason  of  his  own  debts,  and  responsibilities  for  others, 
being  in  failing  condition,  executed  a  deed  of  trust  to  Thomas 
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Hdlm  to  indemnify  said  Helm  against  losses  and  responsibili- 
lies  incurred  for  him  by  Thomas  Helm,  on  various  notes,  for 
about  the  sum  of  $600.  There  did  not  seem  to  be  any  reasonable 
doubt  about  the  good  faith  of  this  transaction.  This  deed  was  ac- 
knowledged on  the  33rd  day  of  April  and  registered  on  the  27th. 
At  the  expiration  of  the  stay,  executions  were  issued  on  said  judg« 
ments  and  placed  in  the  hands  of  William  W.  Wright,  a  constable 
of  Williams<m  county,  who  levied  them  on  the  property  set  forth 
in  the  deed  of  trust,  to  wit,  a  wagon  and  five  horses  and  harness, 
the  principal  being  insolvent.  This  property  was  in  the  possession 
of  James  Helm  at  the  time  of  the  seizure  by  the  constable.  Thom^ 
as  Helm  asserted  his  claim  to  the  property.  Graham  and  the  con- 
stable seemed  to  be  aware  of  the  fact  that  the  property  had  been 
conveyed  to  Thomas  Helm,  by  deed  of  trust.  This  created  some 
•quabbling  in  regard  thereto.  James  Helm,  however,  was  desiroua 
of  retaining  the  property  till  the  day  of  sale,  and  desired 
that  Thomas  Helm  should  be  his  security  for  the  delivery 
of  it.  Thomas  Helm  seemed  to  be  in  some  doubt  about  it,  but  on 
being  informed,  that  it  could  not  affect  his  right  to  the  property 
consented  to  enter  into  a  bond  for  the  delivery  of  the  property 
on  the  day  of  sale. 

Wright  and  James  Helm  procured  one  Miller  to  draw  up  a 
bond  for  the  delivery  of  the  property,  which  was  signed  by  Thom- 
as and  James  Helm,  the  condition  of  which,  was  in  the  following 
words: 

''The  conditioB  of  the  above  obligation  is  such,  that  whereas,  on 
the  30th  day  of  May,  1839,  W.  W.  Wright,  one  of  the  consta- 
bles of  the  county  of  Williamson,  levied  on  the  following  des- 
cribed- property  of  said  James  Helm,  to  wit,  five  head  of  hor- 
ses  and  five  set  of  gear,  valued  at  $600,  to  satisfy  three  executions 
which  issued  from  judgments,  which  George  W.  Graham  recov- 
ered  against  B.  C.  Helm,  and  James  Helm,  as  stay  before  Wil- 
lis  Crutcher,  one  of  the  justices  of  the  peace,  for  said  county,  on 
the  29th  day  of  January,  1839. 

"Now,  if  the  said  Thomas  and  James  Helm  shall  deliver  the 
said  property  on  the  20th  day  of  June,  1839,  at  the  court  house,  in 
the  town  of  Franklin,  then  this  bond  to  be  void,  otherwise,  to  re- 
main in  full  force  and  virtue." 

Wright  did  not  dictate  the  terms  of  the  bond,  and  Miller,  who 
drew  it,  knew  of  the  existence  of  the  deed  of  trust,  and  had  no 
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iatentioDy  as  he  alledges,  to  aflfect  the  right  of  Thomas  Helm  to  the 
property  by  the  phraseology  used,  and  it  does  not  appear,  that 
Thomas^Helm  read  the  bond,  or  scrutinized  its  language. 

Tho  bondf  thus  executed,  was  delivered  to  the  constable,  and 
James  Heloi,  on  the  day  of  sale  appointed,  deUvered  the  property. 
Thomas  Helm  appeared  and  forbid  the  sale.  It  was,  however, 
sold  and  the  proceeds  appropriated  to  the  satisfaction  of  Graham's 
executions.  Thomas  Helm  instituted  an  action  of  trespass  against 
Wright  and  Graham,  at  the  July  term,  1839,  of  the  Circmt  court 
of  Williamson  county,  for  the  recovery  of  damages  for  the  seizure 
and  conversion  of  said  property.  The  defendants  set  out  the  de- 
livery bond  and  pleaded  it  as  an  estopel  of  the  plaintiff's  claim  of 
right  to  the  property  therein  specified. 

On  the  14th  day  of  March,  1840,  Hehn  filed  this  bill  in  the  Chan- 
eery  court  at  FrankUn,  Williamson  county,  setting  forth  his  claim 
to  the  property  by  virtue  of  the  deed  of  trust,  setting  out  the  de- 
livery bond  and  allodging  that  the  acknowledgment  therein  con-^ 
tained,  that  said  property  specified,  was  the  property  of  Jamee 
Helm,  was  made  and  signed  by  him  through  mistake,  contra- 
ry to  the  truth  of  the  fact,  and  without  the  slightest  intention  to 
affect  his  right .  to  the  property,  and  praying  that  the  mistake  in 
said  bond  should  be  corrected,  or  that  the  defendants  should  be 
perpetually  enjoined  from  setting  up  the  recital  in  said  delivery 
bond  in  bar  of  plaintiff's  right. 

Wright  and  Graham  filed  their  joint  answer  on  the  24th  of  April, 
1840,  chargmg  the  deed  of  trust  to  be  fraudulent,  and  alledging  that 
the  statement  made  in  the  bill,  that  the  recital  complained  of  in 
the  bond,  was  made  through  mistake,  was  false.  The  complain- 
ant filed  a  general  replication;  and  proof  was  taken  exhibiting  the 
facts  to  be  as  above  set  forth. 

The  cause  came  on  for  final  hearing  at  the  October  term,  1840, 
before  Chancellor  Bramlett,  who  being  of  the  opinion  that  there 
was  no  fraud  practiced  in  the  obtaining  of  said  bond,  and  that 
^'there  was  not  such  a  mistake  committed  by  the  complainant  in 
executing  said  bond  as  would  authorise  the  interposition  of  a 
court  of  Chancery,  in  granting  relief  against  said  b3nd,"  dismissed 
the  bill  and  ordered  that  each  party  pay  his  own  costs,  &c.  Com- 
plainant appealed  to  the  Supreme  court. 

/.  Marshall^  for  complainant.    A  Court  of  chancery  will  reform 
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deeds,  when  th^y  do  aot  cany  out  the  intentions,  of  the  parties  in 
making  them*  1  Eng.  Exch«  Reports,  211.  Ball  vs.  iS^orte,  1  Con. 
Eng.  Ch.  Rep.  106 : 2  Johnson,  Ch.  Rep.  585:  Jeremy's  Eq.  Jurisdic- 
tion, 367,8, 9,-484, 491, 499: 1  Story's  Eq.  page  165:  See  3  Sch. 
and  Lef.  501,  2:  2  Vesey,  Sr.  100:  6  Yesey,  333:  3  Yerger,  383: 
Cooke,  437 :  1  Brown,  C.  C.  341 :  See  also,  2  Story  Eq.  187,  9: 
Eden  on  Inj.  407,  etSeq.l  Sch.  and  Lef.  428:  Jeremy,  338, 343. 

E.  H.  Emngf  for  complainants,  cited,  1  Story,  165, 167, 17Q. 

Gkbbn,  J.  delivered  the  opinion  of  the  court. 

m 

This  bill  is  brought  to  reform  a  bond,  executed  by  the  complain- 
ant, for  the  delivery  of  property  which  had  been  levied  on  by  a 
constable,  on  the  ground  of  mistake,  or  to  restrain  the  defendants 
firom  insisting  upon  it,  in  a  suit,  in  a  court  of  law,  because  of  tko 
occuirence  of  a  mistake,  whereby  it  was  varied  from  the  intention 
of  the  party  by  whom  it  was  executed.  The  bond  in  which  tbo 
mistake  was  alledged  to  exist,  recites  as  follows,  viz:  *'The  con- 
dition of  the  above  obligation  is  such,  that  on  the  day  and  date 
above  written,  W.  W.  Wright,  one  of  the  constables  of  said  coun- 
ty hath  levied  on  the  following  described  property  of  the  said 
James  H«lm,"  &c.  The  execution  by  virtue  of  which  the  levy 
was  made,  was  against  James  Helm;  and  Thomas  Helm,  the  com- 
plainant, claimed  the  property  as  his  own.  The  delivery  bond, 
was  executed  by  both  James  and  Thomas  Helm.  Thomas  Helm 
claimed  the  property  mentioned  in  the  delivery  bond  as  his  own, 
both  before  and  after  the  levy  was  made;  and  about  the  time  the 
bond  was  executed  he  mentioned  his  claim,  and  said  he  would 
bring  suit  for  it.  Suit  was  brought  by  him,  and  the  above  recital 
in  the  delivery  bond  was  pleaded  as  an  estopel.  This  bill  is 
brought  to  reform  the  bond,  and  to  restrain  the  defendants  from 
insisting  upon  it,  as  an  estopel. 

It  is  not  denied,  that  a  court  of  equity  will  relieve  against  mis- 
takes. In  Jeremy,  Equity  Jurisdiction,  268,  it  is  said,  'Hhat  the 
rectifying  mistakes  is  the  peculiar  province  of  a  court  of  Equity, 
and  that  parol  evidence  is  admissible  to  assist  the  court  in  rectify- 
ing a  mistake,  not  apparent  upon  the  face  of  the  deed."  Judge 
Story,  m  his  Equity  Jurisdiction,  vol.  1,  page  167,  says,  "a  court 
of  Equity  would  be  of  little  value,  if  it  could  suppresss  only  posi- 
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live  frauds^  find  le&ve  mutual  mistakes,  innocently  made,  to  work 
intolerable  mischiefs,  contrary  to  the  intention  of  parties.  It  would 
be,  to  allow  an  act,  originating  in  innocence,  to  operate  ultimateljr 
as  a  fraud,  by  enabling  the  party,  who  receives  the  benefit  of  the 
mistake,  to  resist  the  claims  of  justice."  There  is  no  qaesti<m, 
therefore,  but  that  a  court  of  Equity  will  relieve  against  a  mis- 
take of  fact,  when  the  words  employed  in  an  agreement,  da  not 
express  the  intention  of  the  parties.  But  it  is  insisted  by  the  de- 
fendants in  this  case,  that  here,  there  is  no  mistake  of  fact,  but  that 
the  mistake,  if  any,  is  one  of  law;  that  the  complainant  conveyed 
in  the  bond*  the  idea  he  intended  to  convey;  but  that,  if  mistaken  at 
all,  it  was  as  to  the  legal  consequence,  and  not  as  to  a  fact  stated. 

If  this  proposition  be  true,  the  complainant  cannot  be  relieved* 
For  it  is  certainly  true,  that  if  the  party  intended  to  use  the  words 
in  the  sense  which  they  really  do  convey,  if  the  thought  they  ex- 
press,  was  the  idea  he  intended  to  communicate,  there  is  no  mistake 
of  fact,  but  a  mistake  of  the  legal  consequence,  as,  if  a  party  re- 
lease a  joint  obligor,  although  he  may  not  intend  thereby  to  ro> 
lease  the  co-obligor,  and  may  be  mistaken  as  to  the  legal  conse* 
quence  of  the  act,  yet,  there  is  no  mistake  as  to  the  fact.  He  did 
intend  to  use  the  words  in  the  release,  in  the  sense  they  convey,  but 
he  intended  it  to  be  a  release  of  one  only.  So  here,  if  Thomas 
Helm  intended  to  admit  that  the  property  levied  on,  belonged 
to  James  Helm,  although  he  might  not  have  intended  thus  to  fur« 
nish  matter,  which  would  constitute  a  bar  to  his  action,  and  as  to 
such  consequence,  might  be  mistaken,  yet  such  mistake  could  not  be 
relieved  against,  because  it  would  be  a  mistake  of  law,  and  not 
of  fact. 

But,  in  this  case,  the  mistake  was  not  as  to  the  effect  of  the  ad- 
mission, but  was,  as  to  the  fact  admitted.  The  bond  recites,  that 
the  constable  had  levied  on  the  following  property  of  James  Helm, 
&c  Now,  the  thing  admitted  is,  the  fact  of  the  ownership  6{  the 
property.  Whether  James  Helm  was  the  owner  of  the  property 
or  not,  was  not  a  legal  consequence  from  any  fact  stated,  but  was 
itself  the  fact  admitted.  The  proof  shows  beyond  all  doubt,  that 
the  complainant  could  not  have  intended  to  state  this  fact.  He 
had  denied  it  previously  to  the  levy,  had  asserted  his  ownership 
after  the  levy  was  made,  and  about  the  time  he  was  executing  this 
paper,  declared  his  intention  to  sue.  The  mistake  is  therefore 
clearly  proven,  and  is  plainly  a  mistake  of  fact.    The  case  of  Ball 
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V9.  Starie^  I  Sim.  and  Stuart,  310, 1  Con..  Eng.  Ch.  Rep.  I09» 
is  analogoiui  to  this^  By  the  memorandum  inserted  in  the  agree-' 
meat,  the  defendant  intended  to  become  personally  responsible 
for  the  X3QQ  only,  but  it  was  so  worded  as  to  make  him  liable  in 
lulditictti  for  the  £4000.  The  vice  Chancellor  said:  <<This  is  tha 
common  case  of  tgi  instrument  to  be  reformed  in  Equity,  becausa 
the  drawer,  h48  by  mistake,  miscarried  in  the  expression  of  the 
agreement  of  the  parties^" 

In  that  case,  there  was  no  question  but  that  the  defendant  read 
the  instrument,  and  knew  what  it  contained.  But  he  ioadver-* 
tantly  overlooked  the  import  of  the  words:  knowing  he  had  agreed 
to  be  bound  for  the  £300,  he  supposed,  the  agreement  express- 
ed his  understanding.  But  he  was  mistaken,  and  although  him- 
self a  lawyer,  he  was  relieved. 

In  this  case,  the  object  of  the  contract  was  to  deliver  the  prop- 
erty. The  agreement  to  do  so,  was  the  matter  to  which  the  com- 
plainant's attention  was  directed.  The  recitations  were  deemed  of 
b^lt  little  importance,  and  very  naturally,  were  not  scrutinized. 
The  oversight  in  the  statement,  inadvertently  inserted  in  the  bond 
by  the  draftsman,  that  it  was  the  property  of  James  Helm,  would 
naturally  occur,  and  we  think  upon  reason  and  authority,  ought  to 
bo  relieved  in  this  court    Let  the  decree  be  entered  accordingly. 

DECREE. 

Be  it  remembered  that  thb  cause  came  on  to  be  heard  on  ttiis 
S7th  day  of  January,  1841,  before  the  Honorable  Nathan  Green, 
William  B.  Reese  and  William  B.  Turley,  Judges,  &c,  upon  the 
record  of  said  cause  from  the  chancery  court,  embracing  bill,  an- 
swer, exhibits,  replication  and  proof,  whereupon  and  upon  ar- 
gument of  counsel,  it  appearing  to  the  court  that  in  executing  the 
delivery  bond  in  the  pleadings  mentioned,  the  said  Thomas  Helm 
made  a  mistake  of  fact,  by  inserting  therein  contrary  to  his  inten- 
tiout  the  words,  *Hhe  property  of  James  Helm,"  aa  admission 
that  the  property  in  the  delivery  bond  was  the  property  of  James 
Helm,  when  he  was  himself  claiming  and  insisting  on  his  right  to 
the  same:  and  it  appearing  to  the  court  that  it  would  be  improp* 
er  and  unjust  to  permit  said  recital,  so  made  by  mistake,  to  be  used 
as  an  estopel  to  the  prejudice  of  said  Thomas  Helm,  in  suits  pen- 
ding, or  to  be  broii^ht  by  or  against  him,  and  it  appearing  that  said 

Thomas  Helm  has  brought  suit  in  the  circuit  court  of  Williamson 
10 
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county  for  damages,  for  selling  said  property,  against  Wright  and 
Graham,  and  that  they  have  set  up  or  are  about  to  set  up  said  r&* 
cital  as  an  estopel ;  it  b  therefore  ordered  and  adjudged  and  de- 
creed, that  the  decree  of  the  chancellor  be  reversed;  that  said 
delivery  bond  be  reformed  and  corrected  in  the  matter  of  mistake 
aforesaid,  and  that  the  words  'Uhe  property  of  James  Helm**  be 
stricken  therefrom,  and  that  said  defendants  Wright  and  Graham 
be  enjoined  from  setting  up  said  recital  in  said  delivery  bond  as  an 
estopel  in  said  suit  And  it  b  further  ordered  that  the  complainants 
pay  the  costs  of  this  cause  in  this  and  in  the  Chancery  court,  and 
that  execution  issue  for  the  same  as  at  law. 


PlElBK  1>S.  TSOB  S/fAtA 

L  Ad  indictment  charging  the  delendant  with  having  passed  coanterfeii  ^^doU 
lars,"  describes  with  sufficient  oertaintj  the  character  of  coin  counterfeiled.  It 
is  not  necessary  that  it  should  show  that  it  was  a  Spanish  or  Mexican  doliar  or  a 
dollar  of  the  United  States,    The  spedes  of  coin  must  be  described ;  nothing  more* 

SI  The  SIth  section  of  the  act  of  1839,  ch.  23,  declares  it  to  be  felonj  in  anj 
one,  to  make  fraudulent!/  any  coin  in  imitaiion  of  the  oumnt  ootnof  the  State: 
Held,  that  an  indictment  under  this  section  charging  the  defendant  with  Aiaudo* 
lently  making  coin  to  the  likeness  and  similitude  of  the  current  coin  was  good. 
Where  the  words  used  in  the  indictment  are  equivalent  to,  or  of  more  exteosiTe 
signification  than  those  used  in  the  statute,  such  words  are  sufficient. 

3.  Where  an  ofience  at  common  law  was  a  misdemeanor,  and  has  been  raised  bj 
the  act  of  1829,  ch.  23,  to  the  grade  of  felony,  the  indictment  need  not  charge  that 
the  act  was  dene  feloniously ;  the  72d  section  of  said  act,  having  declared  indict- 
ments framed  according  to  common  law  form,  good  and  valid  to  sustain  a  ooDvio- 
tion  under  said  statute. 

4.  Evidence  that  the  defendant  had  passed  other  counterfeit  odns  at  other  times* 
either  before  or  after  the  offence  for  which  he  was  indicted  is  admissible,  to  show 
that  he  knew  the  money  passed  by  him  in  the  particular  case  was  counteffeif  mo- 
ney.   Such  evidence  is,  however,  a  departure  from  the  general  rule,  that  proof  of 
an  offence  not  charged  in  the  indictment  shall  not  be  heard;  and,  therefore,    if 
the  counterfeit  coins  alledged  to  have  been  passed  at  another  time  are  not  pro- 
duced on  trial  so  their  baseness  could  be  fully  established,  the  proof  tliat  they  were 
counterfeit  should  be  positive  and  direct,  so  /ar  as  the  knowledge  and  belief  of  a. 
witness  would  go. 

5.  If  incompetent  evidence  has  been  received,  the  court  will  award  a  new  trial 
to  the  defendant  in  a  criminal  case,  though  it  may  appear  to  the  court  that  the 
verdict  of  the  jury  is  correci.    The  contrary  rule  has  never  prevailed  in  this  State. 

At  the  June  term,  1838,  of  the  Circuit  court  of  Overton  coun- 
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t]r,  the  grand  jury  returned  a  true  bill  against  James  Peek,  in  the 
ioHowing  words : 

''The  Grand  Jurors  of  the  State  of  Tennessee,  sworn  and  charged 
to  enquire  for  the  body  of  the  county  of  Overton,  in  the  State 
aforesaid,  upon  their  oaths,  present  that  James  Peek,  yeoman,  on 
the  first  day  <^  February,  1838,  with  force  and  arms,  in  the  coun- 
ty of  Overton,  in  the  State  of  Tennessee,  fifty  pieces  of  false, 
forged,  fraudulent,  base,,  adulterated  and  counterfeit  money  and 
coin  of  pewter,  lead,  tin,  copper,  steel,  iron  and  other  mixed  metals 
to  the  likeness  and  similitude  of  the  good,  legal  and  current  money 
of  the  State  of  Tennessee,  called  dollars,  then  and  there  falsely, 
deceitfully  and  fraudulently,  did  forge,  counterfeit  and  coin,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State.  And  the  grand  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  further  present,  that  the  afore- 
said James  Peek,  yeoman,  afterwards,  to  wit,  on  the  said  1st  day  of 
February,  1838,  with  force  and  arms,  in  the  county  of  Overton, 
in  the  State  of  Tennessee,  fifty  pieces  of  false,  fraudulent,  coun- 
terfeit,  base  and  adulterated  coin  to  the  likeness  and  similitude  oi 
the  good,  l^al  and  current  money  and  silver  coin,  current  in  the 
State  of  Tennessee,  called  dollars,  as  and  for  pieces  of  such  good, 
legal  and  current  money  and  silver  coin,  called  dollars,  then  and 
there  did  deceitfully  utter,  tender  and  pass  to  one  Edward  N«  Cul- 
lom ;  he  the  said  James  Peek,  yeoman,  at  the  time  he  so  utteredf 
tendered  and  passed  the  said  fifty  pieces  of  false,  fraudulent,  base, 
and  counterfeit  money  and  coin,  well  knowing  the  same  to  bo 
fabe,  fraudulent,  forged,  base  and. adulterated  and  counterfeit, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  agunst  the  peace  and  dignity  of  the  State.'^ 

The  defendant  pleaded  not  guilty  to  this  indictment,  and  issue 
was  joined  upon  the  plea.  The  cause  was  continued  till  the  June 
teirm,  1839,  at  which  time  a  jury  was  selected  and  the  proof  sub- 
mitted to  them,  and  not  being  able  to  agree  on  a  verdict,  a  mistrial 
was  entered  by  consent  of  parties.  The  cause  was  subsequently 
continued  until  the  June  term,  1840,  when  it  was  again  submitted 
to  a  jury  of  Overton,  the  Honorable  A,  B.  Caruthers  presiding* 

Edward  N.  Cullom,  a  witness  on  behalf  of  the  State,  testified 
that  he  was  clerk  and  master  of  the  chancery  court  at  Livingston, 
in  the  county  of  Overton,  and  that  by  virtue  of  a  decree  in  the 
chancery  court  at  that  place,  he  was  directed  to  sell,  and  did  sell 
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certdia  laads  and  town  lots,  lying  in  the  county  of  Jackson,  and 
that  the  defendant  James  Peek  became  the  purchaser  of  a  tract  of 
land  for  the  sum  of  twelve  hundred  dollars;  that  the  sale  was  oojn- 
pleted  about  three  o'clock,  and  the  decree  directed  that  tfie  pur- 
chase money  should  be  collected  in  gold  and  silver.  Witness  told 
the  defendant  that  he  must  come  over  to  the  inn  and  pay  up  the  mo- 
ney,  as  he  wished  to  leave.  The  defendant,  however,  did  not 
come,  alledging  that  he  did  not  wish  to  be  carrying  about  a  lorgp 
sum  in  silver  in  the  day-time.  The  payment  was,  therefore,  pbst- 
poned  till  after  supper  at  candle-light.  The  peculiar  br^htnes^ 
and  newness  of  a  portion  of  the  coins  offered  induced  the  witness 
to  suspect  their  genuineness.  Witness  expressed  his  fears  on  this 
point  to  the  defendant,  who,  thereupon,  told  him  that  the  money 
had  not  been  in  circulation,  but  had  latterly  been  drawn  from 
bank. 

The  witness  then  called  upon  some  individuals,  with  a  view  to 
have  their  opinions;  they  expressed  the  belief  that  it  was  good 
money,  and  he  accordingly  took  of  them  seventy-two  new  bright 
dollars,  all  of  which  afterwards  turned  out  upon  fuller  examina- 
tion to  be  counterfeit.  The  money  was  produced  on  the  trial  and 
its  baseness  fully  established.  Other  witnesses  testified  that  he  had 
borrowed  from  them  Spanish  milled  dollars,  of  an  old  and  dark  ap- 
pearance, to  pay  a  part  of  this  debt,  and  had  giTen  them  new 
bright  dollars,  which  were  subsequently  returned. 

Thomas  L.  Bransford  testified  that  he  had  possession  of  a  part  o{ 
this  money,  that  its  appearance  had  induced  suspicions  of  its 
genuineness — that  it  was  of  the  thickness  and  circumference  of 
good  money,  but  that  it  was  deficient  in  weight,  thirty  dollars  of 
it  lacking  $2  62}  in  weight,  and  that  in  his  judgment  a  deficiency 
in  weight,  was  the  most  invariable  indication  of  counterfeit  coin. 

Loftis,  a  witness  on  behalf  of  the  State,  testified,  that  after 
Peek  had  passed  the  money  to  Gullom  for  which  he  was  indicted, 
he  went  to  him  to  borrow  some  money,  and  that  Peek  told  him  he 
could  get  it.  Peek  then  asked  Loftis  if  he  had  any  old  Spanish 
milled  dollars;  Loftis  told  him  he  had  fourteen  ''flat  heads :''  Peek 
took  them  and  gave  him  in  exchange  therefor  fourteen  more,  pur- 
porting to  be  silver,  seven  old,  and  seven  new  bright  looking  dol- 
lars, resembling  in  appearance  those  passed  to  Cullom.  Witness 
weighed  them  in  scales,  and  found  them  deficient  in  weight.  They 
were  suspected  of  being  counterfeit,  by  himself  and  neighbors,  and 
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returned  to  Peek,  who  took  them  and  gave  him  other  money  in 
their  stead. 

The  testimony  of  this  witness  was  objected  to  by  the  defend- 
ant, but  lus  objection  was  overruled,  and  the  testimony  admitted  to 
go  to  the  jnry. 

The  defendant  introduced  a  witness  who  testified  that  hoi  ttW 
the  defendant  get  one  hundred  doUars  in  silver  from  a  Kentnckian 
on  the  highway,  and  gave  him  in  exchange  therefor,  one  handrod 
and  five  dolkrs  in  notes  of  the  Commonwealth's  bank  of  Kentudcy, 
about  the  time  he  passed  the  money  to  CuUom. 

The  jury  rendered  a  verdict  of  guilty  against  the  defendant, 
and  fixed  hi^  term  of  imprisonment  in  the  jail  and  penitentiary 
house  of  the  State  at  three  years. 

The  defendant  moved  the  court  to  set  aside  this  verdict.  Th6 
court  overruled  the  motion.  The  defendant  also  moved  to  arrest 
the  judgment  of  the  court,  which  was  also  overruled  and  judgment 
rendered  in  conformity  with  the  verdict  The  defendant  appeal- 
ed in  error  to  the  supreme  court. 

Jasfnei  dnnpbeU  and  S.  Tumey,  for  plaintiff  in  error.  The 
evidence  of  Loftis  was  inadmissible.  The  ptinciple,  that  proof  of 
21  crime  not  charged  in  an  indictment  shall  be  admitted  to  sui^tain 
the  crime  actually  charged,  is  an  anomaly  in  the  science  of  evi- 
dence, and  an  absolute  departure  from  all  those  rules  formed  by  the 
wisdom  of  ages  for  the  protection  of  the  innocent  against  surprise. 
How  is  it  possible  that  the  defendant  should  be  prepared  to  rebut 
charges  of  distinct  crimes  not  alledged  m  the  indictment,  when  no 
notice  whatever  is  given  of  the  intended  introduction  of  such 
proof?  They  admitted  that  some  adjudicated  cases  could  be  pro- 
duced which  admitted  such  testimony,  but  the  correctness  of  such 
adjudications  was  doubted  by  able  judges,  and  none  were  dis- 
posed to  extend  the  application  of  the  rule.  The  testimony  of 
Loflid  in  this  instance  is  introdttced  for  the  purpose  of  proving  the 
guilty  knowledge  of  the  defendant  in  the  uttering  and  passing  of 
the  counterfeit  coins,  or  in  other  words,  that  the  fact  that  he  h^d 
passed  counterfeit  coins  at  one  time,  tvas  evidence  that  he  passed 
other  coins  at  a  different  time,  with  guilty  knowledge.  He  con- 
tended that  Loftis's  testimony  did  not  prove  a  crime  in  passing  the 
money  to  him;  his  testimony  was  deficientin  this  respect  in  two  par- 
ticulars.    1st.  It  does  not  prove  conclusively  that  the  coins  passed  to 
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Loftis  were  counterfeiC  He  merely  suspected  that  they  were  ccptio- 
terfeit  and  returned  them.  2nd.  Loftis  does  not  prove  that  the 
coins  passed  to  him  were  passed  with  a  knowledge  that  they  were 
counterfeit^  consequently  they  would  furnish  no  proof  of  guilt  aa 
to  the  passing  to  CuUom.  Loftis's  testimony,  therefore^  was  clear- 
]y  inadmissible. 

3.  The  indictment  does  not  describe  the  ofience  in  the  words  of 
the  statute.  It  does  not  aver  that  the  defendant  did  make  ffty 
pieces  of  base  and  adulterated  coin,  called  dollars,  **in  imitation^  of 
any  coin  current  in  the  State  of  Tepnessee.  It  omits  these  words 
of  the  statute  altogether,  and  avers  that  the  coins  were  foiled  *'to 
the  likeness  and  similitude'*  of  the  good  current  coin  of  the  State 
of  Tennessee.  It  is  submitted  whether  in  an  indictment  founded 
on  a  statute  creating  a  felony,  the  State  can  depart  altogether  from 
the  important  and  operative  words  of  such  statute,  and  substitute 
what  the  officer  of  the  State  may  please  to  call  synonymous  words^ 
or  expressions  conveying  the  same  idea.  This  cannot  be  done* 
1  Ch.  C.  L.  282,  286,  287,  288:  2  Mass.  131:  CammonweaUh  vs. 
Morse,  2  Burrow,  1037. 

3.  This  offence  is  expressly  declared  a  felony  by  the  act  of  1829; 
ch.  23,  sec.  1,  and  yet  it  is  not  charged  in  the  indictment  to  be  a 
felony.  The  word  feloniously  is  omitted.  This  word  is  a  descrip-- 
tive  word  in  the  charging  of  all  felonies,  whether  by  statute  or  by 
common  law.  Arch.  50,  third  Am.  Ed.  Though  the  grade  of  this  o£- 
fence  may  have  been  raised  from  a  misdemeanor  to  a  felony  by 
the  act  of  1829,  ch.  23,  sec.  1,  yet  as  the  statute  declares  it  a  felo- 
ny, it  should  be  described  as  a  felony.  The  72d  section  of  the 
act  certainly  could  not  have  been  intended  to  supersede  its  own 
provisions,  so  far  as  to  make  an  indictment  for  a  misdemeanor  at 
common  law,  good  as  an  indictment  for  felony. 

4.  The  indictment  does  not  specify  whether  the  coin  alledged 
to  have  been  counterfeit,  was  made  in  imitation  of  the  current 
coin  or  dollar  of  the  United  States,  or  foreign  dollar  or  coin  cur- 
rent by  law  in  the  United  States.  There  are  several  kinds  of  dollars 
current  in  the  United  States.  1st  The  dollar  of  the  United  States ; 
2d.  The  Spanish  milled  dollar;  3d.  The  Mexican  dollar;  4tb.  The 
Peruvian  dollar.  The  indictment  should  have  specified  which  of 
these  descriptions  of  coins  were  counterfeited.  The  species  of  the 
coin  should  be  set  forth  in  the  indictment.    Archb.  53,  Am.  Ed* 

5.  By  the  39th  section  of  the  act  of  1829,  ch.  23,  <<the  fraudulent 
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ftiakjng  of  any  coin  in  imitatiou  of  any  coin  current  in  this  State 
by  law  or  by  usage,^  is  a  penitentiary  offence,  dec  There  are  coins 
Current  in  this  State  by  law  and  by  usage  both,  yet  ttiis  indictment 
does  not  specify  whether  the  coin  counterfeited  was  coin  current 
by  law  or  by  usage.  This  indictment  is  too  vague  and  indefinite. 
In  England  they  have  one  statute  prohibiting  the  counterfeiting 
the  King's  txAn;  this  is  one  offence.  They  have  another  statute  to 
prohibit  the  counterfeiting  foreign  coin  current  in  the  realm;  this  is 
another  and  distinct  offence.  Our  statute  is  in  substance  the  same 
as  the  English  law,  except  it  combines  in  one  act,  and  in  one  clause 
of  that  act,  the  two  offences,  and  prescribes  the  same  punishment. 
But  certainly  this  was  not  intended  to  interfere  with  that  rule 
which  requires  certainty  in  the  description  of  offences;  certainly 
this  was  not  intended  to  dispense  with  the  giving  notice  by  the  al* 
legations  of  the  indictment  to  the  defendant,  whether  he  should 
come  prepared  to  defend  himself  against  a  charge  of  forging  dollars, 
current  by  law,  or  those  current  by  usage. 

AUomey  Generalf  for  the  State. 

Gbsbn,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  Overton  circuit  court,  for 
passing  counterfeit  coin.  The  second  count,  of  the  indictment, 
charges,  that  ^the  said  James  Peek,  on  the  said  1st  day  of  Febru* 
**ary,  1838,  with  force  and  arms,  in  the  county  of  Overton,  in  the 
**  State  of  Tennessee,  fifty  pieces  of  false,  fraudulent,  base  and 
**  adulterated  coins,  falsely  and  fraudulently  made  and  counterfeit-* 
'^  ed  to  the  likeness  and  similitude  of  the  good,  legal  and  current 
**  money  and  silver  current  coins  in  the  said  State  of  Tennes^ 
**  see,  called  dollars,  as  and  for  pieces  of  such  good,  legal  and  cur- 
**  rent  money,  and  silver  coins,  called  dollars,  then  and  there,  false- 
**  ly,  fraudulently  and  deceitfully,  did  utter,  tender  and  pass  to  one 
<*  Edward  N.  Cullom,  he  the  said  James  Peek  at  the  time  he  utter- 
**  ed,  tendered  and  passed  the  said  fifty  pieces  of  false,  fraudulent, 
**  base  and  adulterated  counterfeit  money  and  coins  as  aforesaid, 
**  then  and  there,  well  knowing  the  same  to  be  false,  fraudulent, 
'*  forged,  base,  adulterated  and  counterfeit,  against  the  form  of 
^  the  statutes,''  &c. 

The  offence  charged  in  the  above  indictment,  is  made  felony  by 
the  act  of  1829,  ch.  23,  sec.  39.    The  words  in  the  act,  in  defining 
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thd  oftetMi  di'Ci  tt$  foUowsy  viz:  *<No  persop  shdl  make,  or  begin  td 
'^  ma^^e,  prepare  or  complete,  or  begin  to  prepare  or  complete  any 
**  base  or  adulterated  coin,  in  imitation  of  any  coin  which  may  be 
**  current  in  this  State,  either  by  law  or  usage.  No  person  shall 
**  firaudidently  pass  or  offer  to  pass  any  such  base  dr  adulterated 
"  cpin." 

h  The  first  point  insisted  on  by  the  counsel  for  the  plaintiff  in 
error  isi  that  the  offence  is  not  charged  in  the  indictment  with  suf' 
ficient  precision  and  certainty  9  because  the  word  ''dollar"  used  in 
the  indictment,  may  mean,  a  Spatiish  dollar,  a  Mexican  dollar,  or 
a  dollar  of  the  United  States ;  to  pass  either  of  which,  would  con- 
stitute an  qffence  distinct  from  that  which  would  be  committed  by 
passing  one  of  either  of  the  other  description.  It  is  certainly  true, 
tbat  an  indictment  must  state  all  the  facts  and  circumstances,  that 
constitute  the  offence,  with  such  certainty  and  precision,  that  thu 
defendant  may  know  whether  they  constitute  an  indictable  offence 
or  not,  in  order  that  he  may  know  how  to  plead,  and  how  to  pre- 
pare his  defence;  and  that  there  should  be  no  doubt  of  the  judg- 
ment that  should  be  given,  if  the  defendant  be  convicted.  Arch« 
Cr.  Plead.,  42-3:  Rex  vs.  jffornc,  Cowp.,  675.  Therefore,  money 
is  described  as  so  many  pieces  of  the  current  gold  and  silver  coin 
of  tl^e  realm-  The  ^^species"  of  coin  must  be  specified.  Arch.  Cr. 
PJ.  M-  As  if  ft  be  a  **sovereign"  a  ^^guinea"  or  a  ^^shiUingf^  the 
indictipent  must  so  describe  it.  Bnt  it  is  not  necessary  to  describe 
the  flpyices  upon  the  pieces  of  forged  cqin ;  it  b  sufficiently  certain 
if  H  be  described  as  the  King's  current  g<^,  called  a  ^^sov^eignf* 
(Ar^l?*  Cr.  PL  387,)  because  the  word  **sovereiffn^^  conveys  a  di&« 
tinc^  definite  idea  of  a  particular  species  of  coin :  whether,  there* 
fore,  it  )>ear  the  ^likeness"  of  William  the  fourth  or  Victoria,  is  im- 
D^^tenaly  and  would  not  contribute  to  any  of  the  great  end^  fot 
which  certainty  is  required.  So  in  the  case  now  before  us,  the  in- 
dictmentdescribes  the  '^counterfeit  coin'*  a?  "dollars."  And  wheth* 
er  $hey  be  coins  of  the  United  States,  or  of  Spain,  or  Me^^ico,  they 
are  equally  current  in  this  State,  of  the  same  appearance,  and  value, 
fUi4  Uie  yrord  applies  as  well  to  the  one  as  to  the  other,  and  conveya 
the  fame  definite  idea  of  each.  The  devices  upon  them  are  somo- 
whaX  different,  but  scarcely  more  so  than  an  English  shilling  coined 
in  the  reign  of  William  and  Mary,  and  one  coined  in  the  reign 
pf  Victoria. 

Bu^  it  \%  said,  the  offence  is  different;  not  different  it  may  be  re* 
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pUed,  iaany  other  sense  than  the  jjassing  the  counterfeit  resem- 
blance of  two  different  English  shillings  would  be.  Our  law  puts 
the  passing  the  counterfeit  resemblance  of  all  coin»  current  in  the 
State,  upon  the  same  footing.  The  ^^offence^^^  therefore,  is  the  same 
in  criminality,  and  in  punishment.  The  difference  is  only  such  as 
will  distinguish  one  dollar  from  another  by  the  devices  upon  them. 
But  as  that  is  immaterial  in  other  coins  of  the  same  species,  we 
see  no  reason  why  we  should  hold  it  to  be  material  in  this  case» 
merely  because  these  dollars  are  coins  of  different  countries.  The 
dollar  of  Spain,  Mexico  and  the  United  States,  are  of  the  same 
species:  they  are  of  the  same  value,  and  of  the  same  general  ap- 
pearance; and  in  reference  to  them,  the  word  ^^doUoTf^  conveys 
the  same  general  idea. 

%  It  is  next  objected,  that  the  indictment  does  not  pursue  the 
words  of  the  statute*  The  statute  says,  no  person  shall  make  coin 
in  imUaiion  of  the  coin  current' in  the  State,  or  pass  the  same. 
The  indictment  omits  the  words  ''make  in  imitation,"  and  uses 
the  words,  made  to  the  ^^likeness  and  similitude^*  of  the  current 
coin,  &c.' 

It  is  true,  that  where  a  statute  creates  an  offence,  the  indict* 
ment  itsu^lf  must  charge  the  facts  and  circumstances  which  consti- 
tute the  offence  as  mentioned  in  the  statute.  And  it  is  better  to 
pursue  strictly  the  words  of  the  statute,'as  it  precludes  all  question 
about  the  meaning  of  the  expressions  used.  Arch.  Cr.  PI.  53.  But 
w^ere  a  word,  not  in  the  statute,  is  substituted  in  the  indictment, 
for  one  that  is,  and  the  word  thus  substituted  is  equivalent  to  the 
word  used  in  the  statute,  or  is  of  more  extensive  signification  than 
it,  and  includes  it,  the  indictment  will  be  sufRcient.  Arch.  Cr.  PL 
52.  As  in  the  cases  put  in  the  books,  where  the  word  **know- 
ingly**  in  the  statute,  was  represented  by  the  word  *^(zdvisedly**  in 
the  indictment,  or  the  word  ^^loilfuUy**  in  tlie  statute,  by  ''ma/i- 
ciously'*  in  the  indictment.  In  these  cases  the  indictments  were 
good,  because  the  words  substituted  were  equivalent  to  those  in  the 
statute,  or  of  more  extensive  signification.  In  the  case  now  before 
us,  this  rule  applies.  The  word  ^HmikLtiofC*  in  the  statute,  is  re- 
presented in  the  indictment  by  the  words  likeriess  and  similitude. 
Now  these  words  certainly  are  of  more  extensive  signification 
than  the  word  ^Hmitation^**  and,  therefore,  do  not,  by  their  substi- 
tution, vitiate  the  indictment. 

3.  The  nextobjection  is,  that  the  word  ^^feloniously**  is  omitted  in 
11 
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the  indictment;  and  it  is  certainly  true,  as  a  general  rule,  that  ao 
indictment  for  a  felony,  whether  at  common  law  or  by  statute,  the 
word  ^^feiimiaudif^  must  be  employed.  Arch.  Cr.  PL  59.  But  the 
72d  section  of  the  act  of  1S29,  ch.  23,  declares,  that  *'all  indict- 
*^  ments  for  offences  enumerated  in  this  act,  which  are  offences  at 
**  common  law,  shall  be  good,  if  the  offence  be  described  or  charged 
*^  according  to  commoR  law,  or  according  to  this  statute."  The 
facts,  which  constitute  theoffence  charged  in  thb  indictment,  were 
an  offence  at  common  law,  and  although  not  of  the  same  grade 
that  the  statute  creates,  still  we  understand  the  words  of  the  above 
recited  section  to  embrace  the  case.  It  does  not  confine  the  pro- 
vision, that  the  common  law  indictment  shall  be  good,  to  cases 
which  were  felonies  at  common  law,  nor  do  we  suppose  that  it 
was  so  intended.  The  purpose  of  the  legislature  seems  to  have 
been  to  cutoff  all  ground  for  cavil  about  mere  forms,  provided  the 
party  charged  with  the  offence,  were  distinctly  notified  by  the  in- 
dictment of  the  nature  of  the  accusation.  So  that  if  the  facts  which 
constitute  an  offence,  be  one  by  the  statute  and  by  the  common 
law,  an  indictment,  charging  these  facts,  in  the  words  used  in  the 
common  law  form,  or  in  the  words  of  the  statute,  shall  be  good. 

4.  The  next  objection  is  taken  to  the  admissibility  of  Loftis'g 
testimony.  The  evidence  of  this  witness  was  introduced  to  prove 
that  the  prisoner  at  another  time  than  that  charged  in  the  indict- 
ment, passed  other  counterfeit  coin ;  and  that  to  establish  the  guilty 
knowledge,  that  the  coin  charged  in  the  indictment  to  have  been 
passed,  was  counterfeit.  Loftis  says  that  he  went  to  Peek,  the 
defendant,  to  borrow  money;  defendant  told  him  he  could  get  it, 
and  asked  witness  if  he  had  any  old  Spanbh  milled  dollars.  Witness 
said  that  he  had  fourteen  <*flat  heads."  Peek  got  them  of  witness, 
and  gave  in  exchange  fourteen  more,  purporting  to  be  silver;  seven 
old  and  seven  bright  new  looking  ones,  resembling  in  appearance,  the 
money  passed  to  E.  N.  Cullom.  The  same  bright  new  dollars  were 
weighed  by  witness  in  scales  and  found  wanting  in  weight ;  were 
suspected  of  being  counterfeit  by  witness  and  neighbors,  and  re- 
turned to  Peek,  and  were  taken  back  and  other  money  placed  in 
their  stead.  This  evidence  was  objected  to  at  the  time,  but  the 
objection  was  overruled.  There  is  no  doubt,  but  that  evidence, 
that  other  counterfeit  money  was  passed  by  the  prisoner  at  other 
times,  either  before  or  after  the  offence  for  which  he  was  indicted, 
is  admissible,  to  show  his  guilty  knowledge  in  the  particular  case. 
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Ross,  on  Gr.  86:  Roscoe,  Ev.  68.  If  a  party  charged  with  pass- 
ing counterfeit  money,  has  frequently  passed  other  counterfdt 
money,  especially,  if  it  be  of  the  same  kind,  it  fuinishes  a  strong 
presumption,  that  he  knew  it  to  be  counterfeit  The  accidents  of 
trade  can  hardly  be  supposed  to  have  placed  in  his  possession  so 
much  spurious  money ;  and  if  it  be  of  the  same  kind,  the  presump- 
tion is  greatly  strengthened,  because  it  indicates  that  he  is  a  dealer 
in  the  article.  But  we  are  of  opinion,  that  in  order  to  render  this 
eridettoe  admissible,  it  must  be  proved  that  the  money  so  passed 
was  coimterfeit  Roscoe,  Ev.  68.  It  is  not  enough  that  there 
should  be  suspicion  merely.  If  the  coins  or  notes  thus  passed  at 
another  time,  are  not  produced  at  the  trial,  so  that,  whether  they 
are  counterfeit  or  not,  may  be  clearly  established,  the  proof  that 
they  were  counterfeit  (so  far  as  the  belief  and  knowledge  of  the 
witness  can  go,)  ought  to  be  direct  and  positive.  If  such  proof  be 
not  required,  a  man's  reputation  and  liberty  might  be  endangered 
by  the  vague  suspicions-of  every  person  with  whom  he  had  dealt, 
and  to  whom  he  had  paid  money  for  a  series  of  months,  without 
the  possibility  of  defending  himself.  The  suspected  money  is  not 
produced,  so  that  its  genuineness  may  be  established,  and  the  sus- 
picion counteracted — ^and  suspicions  of  witnesses,  not  amounting 
to  belief,  nor  creating  an  opinion  on  their  part,  that  such  other 
money  was  counterfeit,  is  made  the  means  of  creating  in  the  minds 
of  the  jury,  the  belief  (not  entertained  by  the  witness  himself,)  that 
the  prisoner  is  guilty. 

It  is  contrary  to  the  general  rules  of  evidence,  that  proof  of  a 
transaction  not  charged  in  the  indictment  should  be  received  at  all. 
Thecertainty  required  in  an  indictment,  is  intended  to  give  the  party 
£stinct  notice  of  the  facts  charged  against  him,  and  to  put  him  upon 
his  defence.  To  permit  evidence,  therefore,  of  facts  "not  charged" 
in  the  indictment,  would  seem  inconsistent  with  this  view,  because 
ihb  party  Is  not  advised,  by  anything  in  the  proceedings  against 
him,  that  such  facts  are  to  be  proved,  until  he  hears  the  evidence 
on  his  trial.  Hence  such  evidence  is  not  allowable,  except  in  cases 
where  guilty  knowledge  constitutes  the  gist  of  the  oiTence ;  and 
this  from  the  necessity  of  the  case.  But  it  wouM  be  extremely  dan- 
gerous to  carry  this  exception  to  the  general  rule  farther  than  it 
has  gone;  and  that  is  to  require  proof  that  the  money  which 
was  passed  at  another  time  was  counterfeit.  By  proof  we  do 
net  mean,  that  the  coins  must  be  assayed  by  one  skilled  in  that  art, 
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or  that  bank  notes  must  be  proved  by  the  bank  officers  to  be 
counterfeit,  but  the  witness  must  be  convinced  of  the  fact,  if  the 
evidence  depend  upon  opinion  or  if  upon  facts  stated  by  him, 
they  must  be  such  as  to  establish  the  fact,  that  the  money  was 
counterfeit  This  we  think  was  not  the  character  of  Loftis*s  testi- 
mony, and,  therefore,  are  of  opinion,  that  it  was  improperly  receiv- 
ed by  the  court  below. 

5.  The  rule  insisted  on  by  the  Attorney  General^  that  although 
incompetent  evidence  was  received,  yet  if  the  court  see  that  there 
was  enough,  independent  of  such  evidence,  to  convict  the  prisoner, 
it  will  not  disturb  the  verdict,  does  not  prevail  in  this  State.  It 
has  been  uniformly  held  here,  that  if  incompetent  evidence  has 
been  received,  that  might  have  influenced  the  jury,  a  new  trial 
will  be  awarded;  for  it  cannot  be  seen  how  far  such  evidence  did 
influence  them,  and  we  cannot  say  that  the  prisoner  has  been  con- 
victed by  a  jury  of  his  peers,  on  evidence  competent  for  that  pur- 
pose.   Reverse  the  judgment. 


Woodfolk  vs.  Sweeper. 

1,  When  an  action  is  brought  to  recover  freedom*  none  but  nominal  damages 
can  be  recovered  in  such  suit. 

2,  A  second  action  is  necessary  to  recover  damages  for  the  wrongful  imprison- 
ment of  a  freeman  as  a  slave,  and  (or  the  necessarj  expenses  incurred  in  the  re- 
covery of  his  ireedom. 

3,  Where  the  circuit  judge  charged  the  jury  that  P.  S.  was  cnUtUd  to  recover  as 
damages,  the  value  of  his  services  during  the  time  he  was  wrongfully  imprisoned , 
necessary  witness  and  attorney's  fees,  &.c :  Held  that  this  was  erroneous,  in  leav- 
ing the  jnry  no  discretion  as  to  the  amount  of  damages;  these  were  legitimate 
matters  to  be  considered  of  by  the  jury  in  forming  their  verdict,  but  the  plaintiff 
was  not  as  a  matter  of  legal  right  entitled  to  them. 

Peter  Sweeper  instituted  an  action  of  trespass,  vi  et  armis^  on 
the  24th  day  of  January,  1839,  in  the  circuit  court  of  Jackson 
county,  against  William  Woodfolk.  At  the  March  term,  1839, 
plaintiff  filed  his  declaration,  in  which  he  averred  that  the  defen- 
dant on  the  -^ day  of  December,  1832,  in  the  county  of  Jack- 
son, did  commit  an  assault  and  battery  on  the  body  of  the  plaintiff, 
imprisoned  him,  reduced  him  to  the  condition  of 'a  slave  and  com- 


I>ECEMBER  TERM,  1840.  89 

[Woodlblk  vs.  Sweeper.] 

pdled  him  to  labor  for  the  plaintifT  after  the  manner  of  a  slave, 

from  the  said  ——day  of  December,  1832,  until  the day  of 

February,  1835 ;  that  he,  the  said  defendant,  appropriated  the  en- 
tire proceeds  of  the  labor  of  the  plaintiff,  to  his  own  use  and  ben- 
efit, contrary,  to  the  will  of  the  plaintiff,  and  that  such  services 
were  reasonably  worth  the  sum  of  seven  hundred  dollars.  The 
plaintiff  further  averred,  that  by  reason  of  bis  being  so  detained 
in  prison  and  slavery,  he  was  compelled  to  expend  large  sums  in 
prosecutin^suits  for  the  recovery  of  his  freedom,  to  wit,  attorney's 
fees,  witness-fees  and  other  necessary  expenses,  amounting  in 
the  whole,  to  the  sum  of  $500,  which  said  several  sums  the  de- 
fendant had  refused  to  pay  to  the  plaintiff  to  his  damage  — — »-^ 
dollars.  The  defendant  pleaded  not  guilty,  and  other  pleas  not 
necessary  here  to  be  set  forth.  Issue  was  joined  on  the  plea 
of  not  guilty. 

The  cause  was  continued  till  the  January  term,  1840,  at  which 
time  it  was  submitted  to  a  jury  of  Jackson  county,  upon  the  fol- 
lowing facts:  It  appeared  that  Peter  Sweeper  was  black,  that  he 
was  born  of  a  free  black  woman,  in  Baltimore  county,  in  the  State 
of  Maryland,  and  that  he  was  indicted  and  convicted,  in  the  year 
1826,  in  the  said  State  and  county  aforesaid,  of  persuading  a  nd 
conveying  slaves  out  of  the  State  of  Maryland  into  the  State  of 
Pennsylvania,  and  sentenced  according  to  the  laws  of  that  State, 
to  be  ^'banished  by  sale  and  transportation  for  the  term  of  seven 
years;'*  that  he  was  accordingly  sold  by  the  Sheriff  of  Baltimore 
county  to  the  highest  bidder;  that  he  was  in  the  same  year,  1826, 
purchased  by  Joseph  Woodfolk,  and  by  him  conveyed  to  the  State 
of  Tennessee,  and  deposited  with  thO' defendant  in  1827;  that  the 
term  for  which  plaintiff  was  sold,  expired  about  the  close  of  the 
year,  1832.  Woodfolk  held  him  as  a  slave  till  the  year  1835, 
and  it  does  not  appear  that  he  had  any  knowledge  of  the  plain- 
tiff's being  a  freeman  further  than  he  might  have  derived  such 
knowledge  from  the  occasional  assertion  of  such  claim  by  the  plain- 
tiff It  also  appeared,  that  on  the  7th  day  of  September,  1835, 
Sweeper  instituted  an  action  of  trespass,  vi  et  armis^  in  the  cir- 
cuit court  of  Jackson  county,  against  W.  Woodfolk  for  the  recov- 
ery of  his  freedom;  that  the  plaintiff  employed  Hubbard  and  Mc- 
Lain,  attomies,  to  prosecute  his  rights;  that  the  suit  was  laborious 
and  expensive;  that  the  depositions  were  procured  at  much  trouble 
and  cost  from  the  State  of  Maryland;  that  a  witness  was  brought 
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from  said  State  to  the  State  of  Tennessee,  the  distance  being  eight' 
hundred  miles,  to  testify  in  the  cause  in  regard  to  identity  of  plain- 
tiff; that  the  plaintiff  filed  his  bilf  in  the  chancery  court  at  Car- 
thage to  enjoin  the  defendant  froln  removing  him  from  the  State 
during  the  pendency  of  the  snit  at  law;  thai  he  recovered  a  judg- 
ment for  his  freedom  in  the  suit  instituted  on  the  7ih  September, 
1835,  as  aforesaid;  that  there  was  an  appeal  from  this  jud^nent  to 
the  supreme  court,  where  it  was  reversed  and  remanded  for  a  new 
trial;  that  the  plaintiff  again  recovered  a  judgment,  fiom  which 
the  defendant  again  appealed  to  the  supreme  court,  where  the 
said  judgment  was  on  the  6th  day  of  Decetoiber,  1838,  finally  af- 
firmed. It  appeared  firom  the  proof  that  the  services  of  the  attor- 
naes  were  estimated  at  $150  for  the  suit  at  law,  and  $25  for  the 
suit  in  chancery.  The  other  items  of  charge  were  submitted  spe- 
cifically to  the  jury. 

The  presiding  Judge,  A.  B.  Caruthers,  amongst  other  things  char- 
ged the  jury  that  the  plaintiff  was  entitled  to  recover  as  damsiges; 
1,  the  value  of  his  services  for  the  time  that  defendant  wrongfully 
held  him  in  bondage;  2,  the  expenses  he  necessarily  incurred  in  re- 
covering hb  freedom;  that  a  reasonable  allowance  should  be 
made  (or  the  plaintiff's  attomies  fees ;  that  the  item  for  the  witness 
who  travelled  from  the  State  of  Maryland  to  identify  him  as  the 
salM  person  who  had  been  punished  for  crime  and  sold  to  Joseph 
Woodfolk  far  six  years,  was  not  allowable  unless  it  should  clearly 
appear  from  all  the  circumstances  that  surroimded  the  plaintiff, 
that  it  was  necessaty  to  procure  that  testimony  in  that  way; 
but  that  if  the  jury  should  be  of  opmion  that  it  was  necessary  to 
ttt6ur  that  expense,  that  it  was  allowable. 

The  jury  rendered  a  verdict  for  the  plaintiff,  for  the  sum  of 
$743  30,  in  damages.  The  defendant  moved  the  court  to  awaid 
him  a  new  trial,  which  motion  was  overrided,  and  defendant  ap- 
pealed in  error  to  the  supreme  court. 

W*  A.  Cook^  for  plaintiff  in  error. 

Can  this  action  be  sustained?  The  defendant  in  error  relies  up- 
on the  case  of  Matilda  vs.  Crenshaw^  and  if  that  case  be  cor- 
rectly determined,  it  settles  this  point  in  the  affirmative.  This 
question  being  one  of  great  importance  in  the  slave-holding  States, 
and  of  very  frequent  occurrence,  and  that  decision  leading  to.  much 
litigation  and  to  the  great  injury  of  innocent  holders  of  supposed 
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slaves,  a  dispassionate  reconsideration  of  the  question  is  respect- 
fully asked. 

That  decision  cannot  be  sustained  either  upon  principle  or  au« 
thority ;  most  clearly  it  cannot  be  sustained  on  principle.  This  ao- 
timi  and  the  action  for  freedom  are  both  actions  of  trespass,  pi  et 
wrmiSf  and  for  fabe  imprisonment.  Two  successive  actions  cannot 
be  sustained  for  the  same  thing.  But  is  said  that  in  the  action  for 
freedom  nominal  damages  can  alone  be  recovered  and  that 
this  is  to  be  assimilated  [to  an  action  of  ejectment.  No  authority  is 
Cited  and  no  reason  given,  going  to  shovr,  that  if  tatitled  to  re- 
cover damages  at  all,  the  claimants  could  not  recover  them  in  the 
first  action.  It  is  said  we  borrowed  the  form  of  action  from  our 
sbter  States,  especially  Virginia,  where  the  same  practice  prevails* 
The  case  of  PkasanU  vs.  PkasanU^  2  Call,  319,  is  referred  to  as 
supporting  the  position  assumed.  That  case,  when  looked  into 
wiU  be  found  to  sustain  exactly  the  opposite  doctrine.  Judge  Roane, 
in  delivering  his  opinion,  with  which  the  whole  court  concurred, 
uses  this  strong  language:  "I  believe  no  instance  can  be  prodocedy 
of  profits  being  adjudged  to  a  person  held  in  slavery  on  recover- 
ing his  liberty.  Among  a  thousand  cases  of  palpable  violation  of 
freedom,  no  jury  has  been  found  to  award,  and  no  court  has  yet 
sanctioned  a  recovery  of  the  profits  of  labor  during  the  time  of 
detention.''  See  page  343. 

In  the  case  of  Samud  Scouya.  Joseph  WUliamSf  1  Devereauxls 
Reps.  376,  trespass  and  false  imprisonment  for  freedom,  the  court 
charged  the  jury  that  they  might  give  more  than  nominal  dama- 
ges and  a  verdict  was  rendered  with  substantial  damages,  and  upon 
appe^  to  the  supreme  court,  the  judgment  was  aflSrmed.  This 
case  was  net  brought  to  the  mind  of  the  court  in  Matilda  vs.  Cren- 
show.  This  is  a  distinct  authority,  that  whatever  damages  the 
plaintiff  is  eptiUed  to  receive,  he  can  recover  in  the  first  action. 

The  only  question  in  that  case  was,  whether  the  plaintiff  was 
entitled  to  recover  any  damages  at  all,  the  defendant  being  a  bona 
Jide  possessor,  and  Pleasants  vs.  Pleasants^  was  referred  to,  to  sus- 
tain the  defence.  The  court  say,  there  were  circumstances  in  the 
case,  going  to  show  a  wilful  holding  in  bondage,  and  the  jury  hav- 
ing a  discretion  in  that  case  to  give  damages,  they  would  not  set 
the  verdict  aside.  This  case  establishes  the  converse  proposition 
to  that  assumed  in  Matilda  vs.  Crenshaw^  that  nominal  damages, 
only,  can  be  recovered  in  the  action  for  freedom. 
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The  case  of  Phillips  vs.  Greeny  9  Louisiana  Rep.  208,  Wheeled 
on  Slavery,  409,  establishes  the  same  point  as  ScM  vs.  Williams^ 
and  Qtieen  vs  jL^Aton,  3  Harris  and  McHenry's  Maryland  Rep.  440, 
is  ad  idem.  The  only  controverted  point  in  all  the  authorities  isi 
whether  any  but  nominal  damages  can  be  recovered  in  any  case; 
some  holding  that  nothing  more  can  be  recovered  in  any  case,  and 
others  that  where  the  detention  was  wilful  and  knowingly  wrong* 
ful,  substantial  damages  might  be  given i  if  the  jury  thought  prop* 
er  to  do  so. 

No  case  of  a  second  action  has  ever  been  sustained  or  contended 
for  before  Matilda  vs.  Crenshaw:  it  stands  isolated  and  alone.  It 
is  attempted  in  Matilda  vs.  Crenshaw^  to  liken  trespass  vi  et  armis 
to  recover  freedom,  to  the  action  of  ejectment;  J)ut  it  is  admitted 
that  no  similarity  exists  between  the  two  upon  the  modem  sys- 
tem of  ejectment,  that  action  being  a  mere  fiction,  shaped  with 
the  sole  view  of  trying  the  title  and  not  applicable  to  the  recove- 
ry of  the  meUse  profits.  The  declaration  is  not  framed  with  that 
view;  the  lease  entry  and  ouster  are  all  confessed,  and  it  is  agreed 
that  title  alone  is  to  be  put  in  issue.  Before  the  modem  fiction  the 
rents  and  mense  profits  were  recovered  in  the  ejectment  suit, 
Tillinghast's  Adams,  328.  In  the  action  for  freedom  there  is  no  fic- 
tion, there  is  no  confession  or  agreement  to  insist  cm  title  alone* 
It  is  like  the  action  for  trespass  on  land  which,  triea  the  title  as  well 
as  the  ejectment,  and  yet  it  is  a  bar  to  the  action  for  all 
mense  profits  anterior  to  the  verdict.  Adams  id.  328, 1  McCord's 
Rep.  264. 

2.  If  the  action  can  be  sustained,  can  hire  for  time  before  the 
commencement  of  the  action  be  recovered.  The  case  of  Matilda 
vs.  Crenshawt  decides  it  correctly.  The  court  say  the  judgment  in 
the  freedom  suit  will  only  relate  to  its  commencement,  and  estop 
the  defendant  to  that  time;  if  wages  and  damages  for  previous  time 
and  for  previous  abuses  are  claimed,  the  controversy  will  again  re- 
sult in  one  of  title,  in  which  case  he  had  just  determined  the  court 
could  decide  nothing  but  the  question  of  freedom,  and  accor- 
dingly decided  she  was  only  entitled  to  recover  hire  from  the  com- 
mencement of  the  freedom  suit.  The  court  was  necessarily  driv- 
en to  this  conclusion,  by  the  position  assumed,  that  the  question  of 
damages  could  not  be  tried  with  the  question  of  title.  For  it  is  ad- 
mitted that  the  recovery  of  freedom  is  no  evidence  of  the  freedom 
before  the  bringing  of  the  suit.    In  the  case  before  the  court 
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Sweeper  was  taken  out  of  Woodfolk's  possession  at  the  commence* 
ment  of  the  freedom  suit,  and  according  to  Matilda  vs.  CrenshaWf 
he  can  recover  no  hire  in  this  suit.  The  charge  of  the  Judge  be- 
low, that  he  was  entitled  to  recover  the  previous  hire,  should 
be  reversed. 

3.  Can  counsel  fees  and  other  monies  expended,  be  recovered 
in  the  suit?  The  case  of  Matilda  vs.  Crenshaw^  sustains  this  claim, 
but  it  is  contended  that  there  is  no  case,  English  or  American,  war- 
ranting such  a  decision.  Adams,  on  Eject.  332,  is  referred'  to  as  sup- 
porting this  decision.  That  author  simply  states  that  the  costs  in  the 
ejectment  suit  may  be  stated  in  the  declaration  for  mense  profits 
and  recovered.  And  why  is  that  the  case?  Simply  because  in 
the  ejectment  case  the  lessor  of  the  plaintiff  does  not  recover  his 
costs  so  as  to  have  an  execution  therefor.  But  bv  our  law,  even  in 
an  ejectment,  the  lessor  recovers  his  costs;  they  are  taxed  and  he 
has  his  execution  for  the  same.  So  in  the  freedom  suit.  Sweeper  re- 
covered his  costs,  and  they  have  been  paid  to  the  SheriflT;  he  does 
not  ask  for  them,  but  for  counsel  fees  and  monies  paid  a  witness 
for  travelling  expenses.  Has  such  a  claim  ever  been  sustained 
even  in  a  court  for  mense  profits?  No  case  can  be  found  in  which 
it  is  so  held.  Adams  on  Eject.  301, 1  Lof.  Rep.  358,  Doe  vs.  Davis. 
A  decision  of  this  case,  in  favor  of  the  plaintiff,  will  lead  to  most  se- 
rious, and  in  many  cases,  ruinous  consequences.  If  hire  can  be 
recovered  before  suit  and  in  a  separate  action,  it  *may  be  recover- 
ed for  fifty  years,  for  no  limitation  will  be  on  it.  Two  sets  of  costs 
must  in  every  case  be  paid,  witnesses  may  be  sent  for  from  differ- 
ent States  and  at  distant  points,  and  they  will  be  proven  to  be  ne- 
cessary in  the  freedom  suit,  and  it  will  be  impossible  to  show  that 
they  were  not  necessary.  Then  attorney's  fees  will  be  added  and 
the  damage  suit  will  be  far  more  important  and  destructive  than 
the  suit  for  freedom. 

If  you  confine  them  to  one  action,  all  this  inconvenience  will  be 
cut  off.  Why  should  they  recover  attorney's  fees  and  travelling  ex- 
penses of  witnesses  in  this  suit,  when  other  men  cannot  recover 
them?  Why  place  the  free  negro  on  higher  grounds  than  the  cit- 
ixens  of  the  country?  Why  should  not  a  man  in  the  case  of  debt, 
assumpsit  and  covenant,  assault  and  battery,  &c.  recover  counsel 
fees  and  the  money  paid  witnesses  for  attending  from  distant 
States  and  Governments.  As  to  vindictive  or  increased  damages 
12 
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they  can  be  recovered  in  the  freedom  suit  aa  in  eycfry  Qther  C98id 
of  trespass:  why  allow  them  in  tliis  case  to  bring  a  ^fecQQd  action? 

/.  Campbells  for  defendant  in  error,contended  tfiat  the  qiiestiooi 
involved  in  this  case  wtre  fully  and  directly  decided  by  tho  adr 
judications  of  this  State;  that  they  had  been  adopted  by  tbd.  pro- 
fession with  entire  satisfaction,  and  liad  wprked  no  inconvenience 
in  practice.  He  saw  no  xeason  why  they  should  be  distui^sod. 
The  facts  in  the  record  fully  sustained  the  verdict  of  the  jury. 

TuBUBVy  J*  delivered  the  opinion  of  the  court 

This  is  an  action  of  trespass  brought  by  Pe1;er  Sweeper,  a  free 
man  of  color,  to  recover  damages  against  William  \yoqdfolk  (ox 
having  wrongfully  detained  him  in  slavery.  Peter  S^^per  brought 
his  action  of  trespass  to  recover  his  freedom,  against  said  Wood* 
folk,  on  the  7th  day  of  September,  1835,  and  finally  succeeded  i^ 
gaining  it  on  the  6th  day  of  December,  1839.  ^-^ter  Uujs  es^tab- 
lishing  his  right  to  freedom,  the  present  action  lyas  broMghti  ^i 
prosecuted  to  a  judgment  for  the  sum  $743  ^,  at  the  I^oyeipt^ 
term,  1839,  of  the  circuit  court  of  Jackson,  to  reverse  FM<4>t  ^t^ 
writ  of  error  was  brought.  In  the  charge,  the  court  say  to  thi9  ju- 
ry, 'Hhat  the  plaintiff  is  entitled  to  recover  as  damag98»  |9t  ibe 
value  of  his  services  for  the  tifne  the  defendant  Vf ropgfuHy  held  him 
in  bondage;  Sndly,  the  expenses  necessarily  incurred  in  i-ecpyen^ 
his  freedom;  a  reasonable  allowance  is  to  be  made  for  l^is  att^rpey'p 
fees,"  and  it  is  insbted  by  the  counsel  for  the  plaintiff  in  error,  Ist, 
that  none  but  nominal  damages  can  be  given  in  thp  case  of  a  suit 
for  freedom;  2ndly,  that  if  more  can  be  given,  it  ought  to  have 
been  done  by  the  jury  in  the  suit  brought  to  establish  the  right  tp 
freedom,  and  that  no  second  suit  can  be  brought  therefor,  andSdly, 
that  the  charge  of  the  judge  is  erroneous.  Upon  the  first  point 
the  counsel  cites  and  relies  upon  the  case  of  IVeasarUs  vs.  PleasanU, 
2  Call.  Rep.  219.  That  was  a  case  of  proceeding  by  bill  in  chan- 
cery, by  a  man  of  color,  to  establish  a  right  to  freedom;  a  decree 
for  profits  was  asked  on  the  part  of  the  complainant,  upon  which 
judge  Roane  said:  <*The  decree  for  profits,  is,  I  think,  new  and  un- 
precedented; besides  the  account,  when  the  reduction  for  the  troub- 
le and  expense  of  taking  care  of  the  aged  and  infirm,  and  for  rais- 
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ing-^  cUkU^n  is  made,  would  probably  yield  very  little ;  under 
ev8iy  potnt  of  yiew,  therefore,  latii  against  the  account.'' 

Wd  think tliis  vi^W"  of  judge  Roane  is  correct;  we  agree  with 
him;  that' ptoflur  for  the  tiihe  aiVee  man  of  color  has  been  wrong* 
fidl^  held^  inriaiv^,  is^not  the  sobjecr  matter  of  account;  they 
ari^'Odf  of  a*  totty  soutid  in  damages,  andean  only  be  recover- 
e&'byah'apptopiiateabtidnl  A' man  may  Establish  his  right  to 
fineMldtfttl,  by  Dili  itf 'dqnity,  but  must  recover  damages  for  his  false 
imprisdiim^'&t  by'  action  of  tresjpass.  In  the  case  of  ScoU  vs. 
WUUaniSii  Beit.  Nl  Carolina  Rep,  376,  the  jury  gave  more  than 
noiiiinal  damages,  ahd  the  dourt  of  errbrti  and  appeals  refused  a 
nofW  trial,  Trying  that  thdl  jury  had  a  discretion  to  do  so,  under  the 
circoifistanCiAs  of  the  cas6.  The^d  point  involves  a  mere  question 
of  {irsK^ice^  and  as' we  find'it,  we  \frill  leave  it.  The  courts  of  dif- 
ferent States  diay  fit' it  differently,  according  to  what  is  believed 
to'b6  the  b^t  mode  of  prbcdeding.  In  North  Carolina,  in  the  case 
jtiM^i^entid 'to, 'damages  other  than  nominal  were  given  by  the  ju- 
ry, in  thtf'sdii  bh>ught  to  establish  the  right  to  freedom,  and  judg- 
niMt  was  ^Veh  for  thetn.  In  Tiiginia,  in  the  case  of  Coleman  vs. 
Dick  and' Stdi  1  Wash.  Rtop.  233,  the  court  of  appeals  held  that 
difierent^  p^rsdim'  may  uMte  as  plaintiff's  in  an  action  of  trespass 
td'try^a'rigUt  to  feeedoni,  although,  in  common  cases  of  personal 
tdift'they'  dAiMt^for  the  court  says,  such  acticHis  are  merely  ficti- 
cious and  af&v^fyproperljr  in  this  respect  likened  to  actions  of 
ejectmefit;'  attd  if'  lAany  persons  may  unite  as  plaintiff's,  to  try  a 
j^t  Tight  to  latid^'  vto  good  reason  can  be  given  why  they  may  not 
inofite  td  tty  a  jctet  right  to  freedomf.  The  same  principle  of  prac- 
tice Is  'established '  by  the  supri^me  court  of  Tennessee,  in  the  case 
of  Hitrrh  vs.  Clarissa,  6  Yer.  Rep.  227. 

Inf  the  case  of  MktUda  v«.  Crefishaijo,  4  Yer.  299,  it  is  held  that 
the  consequence  of  considering  a  suit  to  try  the  right  to  freedom 
merely  fictitious,  and  in  the  nature  of  an  action  of  ejectment,  is, 
that  merely  nominal  damages  are  recovered,  and  that  a  second  suit 
must  be  brought  to  recover  the  actual  damages,  to  which  the  first 
cannot  be  plead  in  bar.  We  are  satisfied  with  this  case,  we  see  no 
reason  for  changing  the  practice,  but  on  the  contrary,  believe  it  to 
be  greatly  better,  than  to  mingle  up  in  one  suit  a  contest  for  the 
r^t  of  liberty,  and  damages  for  a  violation  of  it. 

Ob' the*^iind  last  point,  w^  are  of  opinion  with  the  plaintiff 
in  efror.    We  think  the  court  erred,  in  saying  to  the  jury  that  the 
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plaintiff  was  entitled  to  recover  as  damages  thevalue  of  his  servides 
for  the  time  he  was  wrongfully  imprisoned,  the  necessary  expen- 
ses  incurred  in  recovering  his  freedom,  and  a  reasonable  allowance 
for  his  attomies  fees.  The  error  consists  in  the  use  of  the  word 
**efUitled,^*  which  imports  a  legal  right,  and  leaves  the  jury  no  dis- 
cretion as  to  the  amount  of  damages,  but  really  makes  it  a  matter 
of  account,  which  we  have  just  said,  it  cannot  be.  It  must  stand 
like  all  other  cases  of  like  kind,  subject  for  the  amount  of  damages 
to  the  discretion  of  the  jury.  It  was  proper  in  evidence  to  show 
the  time  plaintiff  was  falsely  imprisoned,  the  value  of  his  btbor* 
the  expenses  he  had  been  put  to  in  obtaining  his  freedom,  dec 
And  the  Judge  should  have  said  to  the  jury,  that  these  were  legiti- 
mate  things  to  be  oonsidered  of  by  them  in  assessing  the  damages. 
It  is  obvious,  that  in  this  point  the  court  below  was  misled  by  the 
case  of  Matilda  vs.  Crenshaw.  That  was  a  case  agreed,  and  by 
the  agreement  it  appeared  that  the  annual  value  of  Matilda  was 
$20,  and  that  she  had  necessarily  expended  $50,  in  establishing  her 
fredom,  for  which  sum's  it  was  agreed  judgment  might  be  given, 
if  the  court  thought  she  was  entitled  to  recover.  In  as  much  as 
proof  upon  these  points  could  have  been  heard  in  Bgg^EvsMon  of 
damages,  and  the  jury  might  have  given  the  whole,  the  court  de- 
termined it  should  be  done,  upon  the  case  agreed,  and  judgment 
was  given  accordingly.  Bui  this  is  no  determination  that  a  jury 
is  bound  to  make  a  full  allowance.  The  defendant  may  introduce 
circumstances  of  mitigation,  viz:  His  ignorance  of  the  plaintiff's 
right  to  freedom;  his  uniform  kindness  to  him  in  sickness  and  in 
health,  and  many  other  things,  which  the  jury  would  have  the 
right  to  take  into  consideration,  and  would  often  prevent  their  giv- 
ing,  what  might  otherwise  be  considered  the  full  measure  of  jus- 
tice.   The  case  will  be  reversed,  and  remanded  for  a  new  trial. 


PiiAKTERS'  Bank  vs.  Tafpan,  et  als. 

An  action  of  debt  by  an  endorsee,  will  He  against  the  maker  and  endorsers  of 
a  promissorj  note,  jointly. 

The  Planters'  Bank  instituted  an  action  of  debt  in  the  circuit 
court  of  Wllliantison  county,  on  the  28th  day  of  November,  1838, 
against  B.  S.  Tappan,  M.  P.  White  W.  O.  Perkins  and  C.  D.  Par- 
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rish.  At  the  Match  teitn,  1839,  the  plidntiff  filed  its  declaratioDf 
in  which  it  was  avered  that  Charles  D>  Parrish  and  Moses  P.  White, 
on  the  25th  day  of  May,  1838,  executed  a  promissory  note  of  that 
date,  binding  themselves  to  pay  Benjamin  S.  Tappan  or  order,  the 
sum  of  $2,250,  four  months  after  date,  at  the  Planters'  Bank  of 
Tennessee,  that  said  promissory  note  was  delivered  to  TappaOf 
who  endorsed  it  and  delivered  it  to  Charles  D.  Parrish  and  Wil- 
liam O.  Perkins,  that  said  Parrish  &  Perkins  endorsed  the  note 
and  delivered  it  so  endorsed  to  Douglass,  Wood  &  Co.,  and  that 
Douglass,  Wood  &  Co.  endorsed  and  delivered  the  note  so  endors* 
ed  to  S.  Bell,  who  endorsed  and  delivered  it  to  the  Planters'  Bank, 
the  plaintiff  in  this  action;  that  on  the  28th  day  of  September, 
1838,  the  said  note  was  presented  at  the  Planters'  Bank  for  pay- 
ment, and  payment  demanded,  and  was  then  and  there  duly  pro- 
tested, of  which  defendants,  on  the  same  day,  had  due  notice. 

The  defendants,  by  their  attorney  Alexander,  filed  a  general  de- 
murrer to  this  declaration,  and  the  plaintiff  joined  in  demurrer. 

The  cause  came  on  for  argument  at  the  July  term,  1839,  and 
being  argued,  the  court  being  of  the  opinion  that  the  matters  al- 
ledged  in  the  plaintiff's  declaration  were  insufficient  in  law  to  en- 
able the  plaintiff  to  maintain  the  action,  sustained  the  demurrer, 
and  ordered  that  defendants  go  hence,  &c. 

The  plaintiff  appealed  in  error  to  the  supreme  court. 

Trimbkf  for  plaintiff  in  error,  cited  the  act  of  1837,  ch.  5. 

AlexandeTf  for  defendants  in  error.  An  action  of  debt  will  not 
lie  against  a  guarantor  or  endorser.  1  Chit.  PI.  129;  2  B.&Pul. 
78;  Tappan  Ys.  Campbell,  9  Yer.  Rev.  436. 

The  reason,  why  debt  will  not  lie  against  an  endorser  is,  that 
an  endorsement  is  *<an  indirect,  collateral  or  contingent  liability, 
created,  not  by  the  terms  of  the  instrument,  but  by  operation  of 
law."  MUchel  vs.  Miller,  Meigs'  Rep.  510 :  and  debt  will  not  lie 
on  such  an  agreement,  as  was  decided  by  this  court  in  9th  Yer. 
440. 

A  joint  action  would  not  lie  against  the  maker  and  endorser  of  a 
promissory  note  previous  to  the  act  of  1837,  ch.  5,  as  was  decided 
in  the  case  of  Watson  vs.  Hoge,  7  Yer.  Rep.  344.  That  statute  does 
not  authorise  debt  to  be  brought  jointly  against  the  maker  and  en- 
dorser of  a  note;  it  only  gives  a  joint  action,  and  leaves  the  par- 
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ticular  kind  of  action  to  be  brought  according  to  the  law  as  it  stood 
before  the  passage  of  that  statute. 

TuiUiBTy  J.  delivered  the  opinion  of  the  court* 

Thisis  an  action  of  debt  brbught  by  the  plaintiff  in'  crrrot  vs. 
WKite'db  Parrish,  as  the  makers  of  a  promissory  ilote,  aiid^Ta^ 
pan'  &  Perkins  as  efndorsers  thereof.  The  declaration  is  demurred' 
tb;  and'tlie'demurrer'  Was'  sustained  by^  the  cilttut  court;  upon 
which  a' writ  of  error  is  prosecuted  to  this  court.  It  is  now  con- 
timded  in  support  of  the  judgment  of  the  court  1)el6W9  that  an  ac- 
tion'of  debt' will  not  lie  against  the  endorser  of  a  proiifiissory  note 
or  bill  of  etchange,  and,  therefore,  a  joint  action  ofdebt  cannot  be 
nUaintained  a^nst'  the  maker  or  drawer,  and  ah  endorser.  Tlio' 
act  of  1837,  ch.5,'  gives  a  joint  action  against  the  maker's  of  inland 
bilb  of  exchange,  prbmissory  notes,  itnd  writings  obligatory,  ahd^ 
the  endorsers  thereof. 

It  is trae,  this  statute  doel9  not  specify  the  fortfi  of  thd  action,  add 
itbe«comemecessaryTor  the  court  tb  determine,  whether  debt  can 
be  maintained.  We  think  it  can;  because  debt  w3I  unqestiohably 
lie  against'the  makers,  or  drawers  of  promissory  note^,  or  bills*^  of 
cfxchange;  and  when  a  statute  authorises  others  to  be  joined  with 
them  without  exempting  them  from  the  same  fdrm'  of  action,  or 
specifying  a  different  one,  there  cain  be  Ho  reason  for' forcing  the 
plaintiff  to  resort  to  another.  We  do  not  mean  to  determine  in 
this  csJs^f  Whether  debt  will  lie  against  an  endorser  sued  alone  or 
not;  but  for  argument  sake,  suppose  it  would  not,  and  that  an  ao 
tlonon'thie  case,  is  the  proper  remedy.  Yet,  upon  what  principio 
IS  it;  that  *  where  endorsers  and  makers  are  united  in  the  same  suit, 
the  character,  in  which  the  end6rsers  st^nd,  shaH  dictate  the  form 
of  action,  in  preference  tothat  ofthe  makersf  None,  that  we  can 
seir:  OAe^orm  of  action  being  proper  for  the  makers,  ahd  anotiier 
for  the  etiddrsers,  we  think,  gives  the  plaintiff  a  Tight 'to  select  that 
form;  which  he  supposes  will  best  advance  his  interest.  In  this 
case  he  Ims  selected  the  action  of  debt,  and  in  so  doing,  we  think 
he  has  committed  no  error. 

We,  therefore,  reverse  the  judgment  of  the  circuit  court,  and 
proceeding  to  render  such  judgment,  as  the  court  below  should 
have  pronounced,  overrule  the  demurrer,  and  give  judgment  for 
the  plaintiff,  for  the  debt,  interest  and  costs. 
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BjlMffit  and  Taylor  were  joiaUy  indicted  for  an  aMauU  and  batteij,  and  Moftt, 
upon  his  motion,  put  on  Mb  trisri  finl  and  eepaxatelj  ;  bold  that  the  wife  of  TayJor 
was  a  competont  witness  for  Moffit. 

At  the  June  term,  1838,  of  the  circuit  court  of  Lincoln  county, 
the  grand  jury  indicted  William  Moffit,  James  H.  Moffit  and  James 
Taylor,  for  an  assault  and  battery  upon  the  body  of  John  Grigsby, 
by  binding  him  to  a  tree,  scourging  him  with  rods,  and  thereby 
inflicting  upon  him  divers  woimds  and  bruises.  The  defendants 
{deaded  not  guilty,  and  issue  was  joined  thereupon.  The  cause 
was  continued  till  the  June  term.  The  defendants,  William  Moffit 
and  James  Taylor,  were  put  upon  their  trial,  and  a  verdict  rendered 
against  Moffit  for  the  sum  of  $500,  and  against  Taylor  for  the  sum 
of  $200.  This  verdict  was  set  aside  upon  motion  of  the  defendants 
and  a  new  trial  a  warded  them.  At  the  June  term,  1839,  the 
cause  was  called  for  trial.  William  Moffit  thj»n  prevented  the  fol- 
lowing affidavit  to  the  court: 

**  William  Moffit,  one  of  the  defendants,  makes  oath  Uiat  Mariah 
Taylor,  th^  wife  of  James  Taylor,  is  a  material  witness  for  him  in 
the  trial  of  this  c^ae.  He  is  informed  and  believes,  that  be  can 
prove  by  said  witness,  that  he  was  at  home  through  the  night  on 
which  he  is  charged  with  the  commission  of  the  crime  alledged  in 
the  indictoi^at,  which,  if  committed  at  all,  was  committed  at  a  dif- 
ferm^t  place.  He  farther  states,  that  James  Taylor,  the  husband 
of  the  said  Iklariah  Taylor,  is  jointly  indicted  with  him  and  ano- 
ther in  this  case,  but  that  she  has  intermarried  with  said  Taylor 
since  said  crime  was  committed.  He,  therefore,  prays  that  himself 
9^4  the  other  defendant  may  be  permitted  to  have  their  trial  sep- 
arate from  ssdd  James  Taylor,  in  order  that  they  may  have  the 
benefit  of  th^  testimony  of  said  Mariah.'' 

^he  prayer  of  this  affidavit  prevailed  and  the  defendants  Wil- 
liafn  Moffit  and  James  H.  Moffit  were  first  put  upon  their  trial  be- 
fore a  jury  of  Lincoln,  A.  J.  Marchbanks,  presiding.  The  witness 
on  the  part  of  the  State  testified  that  on  the  —  day  of  February, 
1838,  at  night,  in  the  county  of  Lincoln,  the  prosecutor,  John 
Grigsby,  was  taken  out  of  his  bed  by  five  men,  disguised,  and 
carried  to  the  forest,  bound  to  a  tree  and  severely  scourged  with 
rods,  and  that  two  of  the  five  men  engaged  in  this  act  were  the 
defendants,  William  and  James  H.  Moffit. 
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The  defendants  then  introduced  the  above  mentioned  Maiiah 
Taylor,  who  was  the  wife  of  James  Taylor,  who  was  jointly  in- 
dicted with  the  defendants  on  trial,  but  who  was  not  yet  tried. 
The  Attorney  General,  on  behalf  of  the  State,  objected  to  her  com- 
petency as  a  witness.  This  objection  was  sustained  and  her  testi- 
mony rejected.  The  jury  returned  a  verdict  of  $500  against  Wil- 
liam Moffit;  and  of  $100  against  his  son  James  H.  Moffit. 

The  defendants  moved  the  court  to  set  aside  this  verdict,  but 
their  motion  was  overruled  and  judgment  rendered  in  conformity 
with  the  verdict  The  court  sentenced  William  Moffit  to  three 
months  imprisonment  in  the  common  jail  of  Lincoln  county,  and 
James  H.  Moffit  to  six  weeks  imprisonment  in  the  same. 

From  this  judgment  the  defendants  appealed  in  error  to  the  su- 
preme court* 

James  Campbell^  for  defendants  in  error. 

AUamey  Oeneral^  for  the  State. 

RxBSB,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  and  one  James  H.  Moffit,  and  one  James 
Taylor,  were  jointly  indicted  fo^  an  assault  and  battery.  When 
the  case  came  on  to  be  tried,  the  plaintiff  in  error  made  an  affidavit, 
that  the  wife  of  J.  Taylor,  the  defendant,  who  had  intermarried 
with  him  since  the  finding  of  the  bill,  could  give  testimony  material 
for  hii  defence,  and,  therefore,  moved  the  court  that  the  Moffit 's 
abould  be  separately  tried  from  the  said  J.  Taylor,  the  husband  of 
the  proposed  witness,  which  was  ordered  accordingly,  and  the  two 
Moffits  first  put  upon  their  trial.  The  wife  of  Taylor  was  then 
offered  as  a  witness,  but  was  on  argument  rejected  by  the  court, 
on  the  ground  that  she  was  the  wife  of  a  party,  not  yet  tried,  who 
was  jointly  indicted  with  those  on  trial.  And  whether  the  witness 
was  correctly  rejected,  is  the  question  before  the  court.  It  is  true 
that  husband  and  wife  are  in  general  incompetent  witnesses,  either 
for  or  against  each  other,  on  the  ground,  partly  of  policy  and  partly 
of  identity  of  interest.  It  is  well  settled  moreover,  that  when  the 
husband  is  on  trial  with  others,  jointlj^  indicted  with  him,  the  wife 
is  not  a  competent  witness  to  testify  on  behalf  of  those  others, 
although  her  testimony  may  not  relate  to  her  husband;  because, 
being  brought  in  conflict  with  witnesses  who  testify  as  to  the  guilt 
of  all,  the  tendency  of  her  testimony,  under  such  circumstances, 
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m^t  confer  some  benefit  on  her  husband,  the  jury  being  probably 
unable  to  weigh  the  testimony  properly,  according  to  its  just  bear- 
ing on  the  different  defendants.  It  has  also  been  determined,  that 
the  wife  of  a  defendant,  jointly  indicted  with  others  for  a  riot,  con% 
spiracy,  or  oth^  oflknoe,  in  which  the  guilty  participation  of  some 
specified  number  is  made  necessary  by  law,  is  not  competent  to 
testify  on  behiadf  of  the  other  defendants,  although  tried  separately 
from  her  husband,  because  the  consequence  of  their  acquittal  in 
such  case,  might  be  to  exonerate  her  husband  from  the  charge. 
See  1  Yer.Rep.431.  But  the  case  before  us  is  neither  of  these.  In 
this  case,  the  husband  has  no  direct  interest  in  the  event  of  the 
suit,  nor  can  the  judgment  of  conviction  or  acquittal  of  Moflit,  be 
evidence  on  his  trial.  He  might,  therefore,  himself,  on  the  separate 
trkdi  have  been  a  witness,  but  for  the  technical  rule  mentioned  in 
the  case  of  the  State  vs.  Moody  f  I  Yer.  432,  «<that  defendants 
jointly  stied  or  indicted,  cannot  be  witnesses  for  or  against  each 
other,  until  discharged  from  the  suit  or  prosecution,  or  at  least,  un- 
til after  conviction.*'  But  liie  wife  is  not  a  party^  and,  therefore, 
not  within  Ifie  scope  of  that  technical  rule.  She  is  Hot  to  be  ex- 
dodedon  the  ground  of  identity  of  interest  with  the  husband,  be- 
cause, as  has  been  said,  he  has  no  interest.  Her  admission  as  a 
witness,  does  not  violate  the  principles  of  public  policy,  founded  on 
the  rektion  of  husband  and  wife,  because  she  is  not  offered  as  a 
witness  fen:  or  against  him.  Upon  principle,  therefore,  the  wife  may 
be  a  witxtess  under  the  circumstances,  and  in  the  case  stated  in  the 
record.  But  there  is  no  want  of  express  authority  upon  the  very 
point.  In  the  case  of  The  Commonwedtth  vs.  Eastlandj  1  Mass. 
Rep.  15,  it  is  decided  (o  be  a  sufficient  ground  for  a  separate  trial, 
that  the  wife  of  one  defendant  is  a  material  witness  of  the  other. 
And  in  the  case  of  The  State  vs.  John  Anthony,  Sr.y  a  new  trial 
was  granted  by  the  Constitutional  court  to  the  defendant,  because 
the  wife  of  the  other  defendant,  jointly  indicted  for  murder,  but 
not  on  trial  with  him,  had  been  ofiered  as  a  witness  on  his  behalf, 
and  rejected  by  the  judge  presiding  at  the  trial.  1  McGhord's  Rep. 
296.  The  judgment,  therefore,  in  the  case  before  us,  will  be  re- 
versed upon  the  ground  stated^^and  a  new  trial  be  granted. 
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Petty  vs.  Hannvm  and  Dbane. 

1.  Where  a  bill  was  filed  against  H.  &,.  D.  former  partners,  to  enjoin  the  o^H" 
lection  of  a  judgment,  obtained  on  a  bill  single,  (which  on  a  division'of  the  effects 
had  ftillen  to  D.)  and  D.  had  answered  and  denied  the  equity  of  the  bill,  and  H. 
bad  permitted  the  bill  to  be  taken  pro  eonfcMo  as  to  him :  Held,  that  such  default  did 
not  estop  D.  from  denying  and  disproving  the  equity  of  the  bill. 

2.  H.  &  D.  purchased  a  bill  single,  given  without  consideration,  without  no- 
tice of  such  want  of  consideration,  at  a  large  discount*  Held,  that  they  were  enti- 
tled to  recover  only  so  much  as  they  had  paid  for  the  said  bill  single. 

John  H.  Petty,  a  citizen  of  the  county  of  Stewart,  purchased 
of  William  B.  Nelson  a  tract  of  land,  containing  three  hundred 
acres,  lying  in  the  county  of  Stewart,  State  of  Tennessee,  for 
which  Petty  executed  his  bill  single  to  Nelson,  for  the  sum  of 
$600,  payable  on  the  Ist  July  1829.  Nelson  gave  Petty  a  bond 
to  convey  him  the  land,  and  put  him  in  possession  thereof  about 
the  32nd  December,  1838.  On  the  31st  of  the  same  month  W. 
B.  Nelson  sold  the  bill  single,  executed  to  him  by  Petty,  to  Wal- 
ter H.  Drane  and  Fisher  A.  Hannum,  merchants,  and  partners  in 
trade,  for  the  sum  of  $400  in  cash,  advanced  to  him  by  Drane 
and  Hannum,  and  endorsed  it  in  the  following  words:  ''For  value 
received,  1  assign  the  within  note  to  Fisher  A.  Hannum,  guaran- 
teeing  the  solvency  of  the  drawer.  December  31st,  1838." 

Neither  Nelson,  Hannum  or  Drane,  had  any  knowledge  of 
any  equitable  defence  existing  against  a  recovery  on  the  note,  at 
the  time  of  the  sale  and  purchase  thereof.  When  the  bill  single 
feD  due,it  was  presented  by  Hannum  for  payment  and  Petty  prom- 
ised to  pay  it,  and  indulgence  was  granted  upon  such  promise. 
On  a  division  of  the  effects  of  Hannum  and  Drane,  it  fell  to  Drane. 

On  the  38th  August,  1839,  the  heirs  of  Wikoflf,  citizens  of  Pena- 
sylvania,  instituted  an  action  of  ejectment  against  Petty,  in  the 
circuit  court  of  the  United  States,  sitting  at  Nashville,  for  West 
Tennessee,  for  the  recovery  of  the  possession  of  the  land  so  sold 
by  Nelson  to  Petty.  Petty  gave  Nelson  notice  of  the  action  so 
instituted,  and  requested  him  to  defend  the  suit,  which  Nelson  did. 

At  the  September  term,  1833,  of  said  court,  the  plaintiffs  re- 
covered a  judgment  against  Petty,  and  he  was  accordingly  ousted 
of  the  possession  by  writ  from  said  court.  In  the  mean  time,  to  wit, 
o  0  on  the  31st  December,  1836i,  Hannum  and  Drane  instituted  an  ac- 
tion of  debt  in  the  county  court  of  Stewart  county,  against  Petty 
upon  the  bill  single,  and  recovered  judgment  against  him  at  the 
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August  term,  1830,  for  $600  debt,  and  $39  damages!  and  costs.  A 
capias odf  satisfaciendum  issued  on  the  judgment  on  the  9th  August, 
1S30;  Petty  was  arrested,  and  gave  bond  to  keep  within  the  prison 
limits. 

On  the  28th  March,  1838,  Petty  filed  this  bill  in  the  chancery 
court  at  Charlotte,  against  Hannum,  Drane  and  Nelson,  alleging  that 
the  bill  single,  executed  to  Nelson,  was  without  consideration;  that 
this  fact  was  known  to  Hannum  and  Drane  at  the  time  of  their 
purchase  of  it;  that  they  purchased  it  at  a  large  discount,  and 
praying,  that  Hannum  and  Drane  might  be  enjoined  from  collect- 
ing the  said  judgment,  and  for  general  relief,  &c. 

Hannum  and  Nelson  did  not  answer,  and  the  bill  was  taken  as 
confessed  and  set  for  hearing  ex  parte  as  to  them  at  the  October 
rules,  1838.  Drane  answered  the  bill.  He  admitted  the  note 
was  given  for  the  land,  and  that  the  land  had  been  recovered 
from  Petty,  &c.  but  denied  that  he  had  received  it  with  notice  of 
any  failure  of  consideration;  that  he  took  it  in  the  due  course  of 
trade  and  paid  therefor  the  sum  of  $400. 

To  this  answer,  complainant  filed  a  general  replication.  The 
cause  came  on  for  final  hearing  at  the  March  term,  1840,  on  the 
hill,  answer,  exhibit  and  proof;  when  the  chancellor,  McCampbell, 
decided  that  the  defendant,  W.  H.  Drane,  should  recover  of  the  , 
complainant  the  sum  of  $400,  with  interest  from  the  1st  (lay  of  j 
July,  1829,  and  that  the  defendants,  Hannum  and  Drane,  should 
be  perpetually  enjoined  from  collecting  the  balance  of  said  judg- 
ment, (be  and  that  complainant  pay  two-thirds  of  the  coats,  and 
that  Drane  pay  one-third  thereof,  &c.  From  this  decree  complain* 
ant  appealed  to  the  supreme  court. 

JV.A.  Coo&,  ^or  complainant. 

I .  What  is  the  effect  of  the  pro  confesso  judgment  against  Hannum, 
one  of  the  partners?  Notice  to  one  partner  or  joint  purchaser  is 
by  construction  of  law,  notice  to  the  other.  It  will  not  avail  to 
say  that  the  other  had  no  notice  in  fact;  that  might  well  be  so.  yet 
the  firm  or  the  co-partner  who  made  the  contract  might  have  the 
most  full  and  distinct  information.  It  is  not  necessary  to  prove 
notice  upon  all  the  members  of  a  firm.  The  legal  eflect,  then,  of 
this  pro  confesso  is  tantamount  to  a  direct  confession  by  Hannum, 
of  notice  of  the  want  of  consideration,  and  is  equivalent  in  law,  to 
a  confession  of  notice  by  Drane. 
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2.  Tbe  enormity  of  the  discount,  at  which  tbifl  note  was  bought 
by  Hannum  and  lirane,  is  conclusive  evidence  of  notice,  as  this 
court  determined  in  the  case  of  Hunt  vs.  Sanford  and  Cook^  6 
Yerg,  387. 

3.  If  wrong  in  these  positions,  still  the  defendant  would  be  enti- 
^  (y^$^ :        tied  to  the  sum  of  $400  and  jpterest,  there  being  a  aegotiatioa 

\  in  the  course  of  trade  to  that  amount  only.  It  would  be  most 
iniquitous  to  compel  Petty,  who  had  received  nothingi  to  pay 
Drane  more  than  he  had  actually  paid  for  the  note* 

W.  K.  Tvmer^  for  defendant,  Drane. 

TURI.ET,  J.  delivered  the  opinion  of  the  court. 

The  complainant  purchased  a  tract  of  land  from  one  William  B. 
Nelson,  for  which  he  executed  his  note  for  the  sum  of  six  hundred 
dollars,  due  and  payable  about  the  1st  day  of  July,  1839.  This 
note  was  assigned  by  Nelson  to  the  defendants,  Huinum  and 
Drane,  before  it  became  due,  at  a  discount  of  one-third,  or  at  the 
rate  of  sixty^six  and  two-thirds  of  a  cent  in  the  dollar.  Nelson 
had  no  title  to  the  land,  and  complainant  has  been  evicted  by  th^ 
true  owners.  The  defendants  obtained  judgment  on  the  note,  and 
this  bill  is  filed  to  enjoin  its  collection.  The  bill  charges,  that  Han- 
num  and  Drane,  at  the  time  they  purchased  the  note,  had  full 
knowledge  of  the  failure  of  the  consideration. 

The  bill  is  taken  for  confessed  against  Hannum,  but  Drane  an- 
swers, and  denies  explicitly,  that,  at  the  time  <^  the  purchase,  ei- 
ther he  or  his  partner,  had  any  knowledge  that  the  consideration 
of  the  note  had  failed,  or  that  they  even  knew  what  it  purported  to 
have  been;  he  says  that  after  the  note  fell  due,  complainant  was 
written  to  upon  the  subject  of  its  payment,  and  that  he  wrote  a 
letter  in  reply  which  is  exhibited  promising  to  pay  and  reques- 
ting indulgence,  which  was  granted  for  several  months. 

It  is  very  obvious  from  the  letters  of  complainant  to  the  defen- 
dants, that  he,  himself,  was  not  aware  of  the  failure  of  consideration 
of  the  note,  when  it  fell  due,  and  there  can  be  but  little  pretence, 
for  supposing  that  either  Drane  or  Hannum  could  have  acquired  the 
information  sooner  than  himself.  Drane  denies  it  most  positively, 
and  there  is  no  proof  to  the  contrary.  But  it  is  contended,  that 
as  Hannum  has  not  answered  the  bill,  but  permitted  it  to  be  taken 
as  confessed,  he  is  thereby  fixed  with  notice,  it  being  charged  in 
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the  bill,  that  notice  to  one  co-partner  or  joint  purchaser,  is  notice  to 
the  other,  and  that  Drane  is  estopped  from  denying  or  proving  the 
want  of  it  on  his  part.  To  sustain  this  position  would*  be  to  do  - 
Drane  great  injustice.  This  partnership  has  long  since  been  dissol- 
ved, and  in  distribution  of  the  effects,  the  note  ip  dispute  fell  t^ 
,his  diare;  he  has  no  power  to  compel  bis  fermm:  partner  to  an« 
swer;  where  he  may  be,  and  whether  he  has  ever  liad  actual  no- 
tice of  the  filing  of  the  bill,  are  wholly  unknown  to  the  court;  un« 
der  these  circumstances,  we  say,  to  hold  that  a  constructive  admis- 
sion of  the  fact,  shall  estop  his  co*defendanti  Drane,  for  urging 
and  proving  the  truth,  would  be  doing  him  grpat  injustice. 

The  question,  however^  has  not  been  without  difficulties;  but 
we  have  the  satisfaction  of  knowing,  that  it  has  been  settled 
consonant  with  wbat,'WQ  believe,  to  be  justice,  by  the  court  of  errors 
in  the  State  of  New  York.  Jn  the  case  of  Clasan  vs.  Morris t  IQ 
Johnson  Rep.  5S4»  it  was  held,  after  a  laborious  investigaticm,  tha( 
wher9  a  bill  in  chancery  is  filed  against  two  defepdants,  jointly  in* 
terested,  and  the  bill  is  taken /iro  cmfesso^  against  one  for  want  of 
appearance,  and  the  other  appears  and  disproves  the  plaintiff's 
oa^,  the  bill  will  be  dismissed  as  to  lx>tb  defendants.  It  is  true 
tb^re  wa9  contrariety  of  opinion  among  the  men^bers  of  tho 
court*  but  we  think  the  majority  were  right,  and  chose  tQ  follqw.  ^  • 
the  case.  We,  therefore,  dismiss  the  complainant's  bill,  but  will 
not  give  a  decree  for  the  full  amount  of  the  notQ  and  interest,  but  | 
only  the  amount  actually  paid  by  the  dpfendantSi  namely,  sixty*  i 
six  and  two-thirds  cents  in  the  dollar,  with  interest  thereon  from 
the  date  <£  its  payment,  because  we  believe  that  it  is  only  a  nego*- 
liation  of  the  note  in  the  course  of  trade  |br  that  amount,  wt>ich  V 
we  hav^  repeatedly  held  is  the  only  thing  which  will  protect  an 
endorser  of  negotiable  paper  against  an  aijuitable  defence  on  the 
part  of  the  maker,  and  because,  we  believe  the  defendants  ought 
not,  in  good  consciencoy'to  ask  to  be  permitted  to  make  a  specula- 
tion out  of  a  note  situated  as  this  is.    Decree  accordingly. 
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Vanzant  vs.  £ay,  Thomas  &  Co. 

'  Kaj,  Thomas  Sl  Co.  instatuted  an  action  of  aBsnmpsIt  against  Vanzant  as  the 
maker  of  a  promissory  note  signed  ^* Vanzant  Sc  Hyder,*'  and  made  by  Hyder : 
plaintiffs  introduced  Hyder  as  a  witness :  field,  that  he  was  incompetent  to  proTB 
that  himself  and  Vanzant  were  partners  at  the  time  of  the  execution  of  the  note, 
he  being  interested  in  rendering  Vanzant  responsible  for  half  the  amount  of  the 
note;  but  that  he  was  competent  (the  partnership  being  proved,)  to  establish  the 
other  parts  of  plaintiff's  case;  as  the  justice  of  the  demand  and  the  like. 

Kay,  Thomas  and  Greenfield,  partners  under  the  firm  and  style  of 
Kay,  Thomas  &  Company,  instituted  an  action  of  assumpsit  against 
Vanzant  and  others  in  the  circuit  court  of  Franklin  county,  on  the 
5i8th  day  of  April,  1840.  The  plaintiff  entered  a  Tujii  proseqtd 
agdnst  all  except  Vanzant,  and  declared  against  him  as  the  maker 
of  a  promissory  note,  which  was  in  the  following  words :  <*$500, 
Nashville,  August  9th,  1839.  Four  months  after  date,  we  promise 
to  pay  to  the  order  of  Hudspeth  &  Simmons,  payable  at  the  Union 
Bulk  of  Tennessee,  at  Nashville,  five  hundred  dollars. 

Vanzawt  &  Hydbml** 

The  defendant  pleaded  non  assumpsit^  and  craving  oyer  of  this 
note,  and  setting  it  out,  pleaded  also  non  est  factum.  Issue  was  joined 
on  these  pleas.  The  case  was  continued  till  the  November  term, 
1840,  when  it  was  submitted  to  a  jury.  Judge  Marchbanks,  pre- 
siding. Hyder  was  offered  as  a  witness:  the  defendant  objected 
to  his  competency  on  the  ground,  that  the  witness  was  interested 
.in  fixing  his  own  debt  upon  the  defendant.  The  judge,  however, 
overruled  the  objection;  his  testimony  was  heard,  and  is  set  forth 
in  the  opinion  of  the  court  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $530  damages.  A  motion  for  a  new  trial  was 
made,  overruled,  and  judgment  rendered  in  conformity  with  the 
verdict,  from  which  defendant  appealed  in  error. 

Tatdf  for  plaintiff  in  error,  cited,  3  Ser.  and  R.  402. 

F.  B.  Fogg  J  for  defendants  in  error.  One  partner  is  admissible 
as  a  witness  for  plaintiff  to  prove  the  partnership,  5  Barnwell  & 
Cresswell,  385;  11  Com.  Law  Rep:  4  Barn.  &  Cress.  646;  17 
Com.  Law  Rep.  466:  CoUyeron  partnership,  from  p.  457  to  460: 
FoMcett  vs.  WaUhall,  3  Carr.  &  Payne,  305:  12  Com.  Law  Rep. 
138. 
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Gjusen,  J.  delivered  the  opinion  of  the  court. 

This  action  was  brought  against  the  plaintiff  in  error.  Van* 
zant  and  Adam  L.  Hyder,  as  the  drawers  of  a  promissory  note  for 
$500,  payable  to  Hudspeth  &  Simmons,  dated  August  9th,  1839, 
and  due  in  four  months.  The  note  was  endorsed  by  Hudspeth, 
and  also  by  Patrick  &  Co.,  and  the  suit  was  commenced  against 
said  IfcaacYanzant  and  Adam  L.  Hyder,  as  also  against  Hudspeth 
&  Simmons,  and  the  Patricks,  endorsers.  A  noli  prosequi  was  en-, 
tered  as  to  all  the  endorsers,  and  also  as  to  Hyder,  one  of  the  draw- 
ers. Vanzant  pleaded  non  est  factum^  and  wm,  assiunpsitf  and  the 
case  came  on  for  trial,  against  him  alone.  The  plaintifis  introduc- 
ed said  Adam  L.  Hyder  as  a  witness,  by  whom  they  proved  that 
the  note  was  signed  by  him,  in  the  name  of  Vanzant  &  Hyder. 
The  defendant  objected  to  the  competency  of  the  witness,  but  the 
court  overruled  the  objection;  and  the  witness  on  being  further 
examined  deposed,  that  he  and  Vanzant,  in  the  year  1834,  entered 
into  a  written  agreement  to  carry  on  the  grocery  business,  in  Sa- 
lem, in  partnership;  that  they  commenced  and  carried  on  said  bu* 
siness  for  several  years  in  partnership ;  that  they  obtained  a  grocery 
license  in  1837,  which  he  thinks  expired  in  August,  1838,  about 
which  time  they  disagreed  and  quit  business,  and  that  the  note  in 
controversy  was  given  to  the  plaintiffs  the  day  it  bears  date,  for 
a  balance  then  ascertained  to  be  due  on  a  settlement  of  their  pre- 
vious dealings  and  accounts  for  groceries  purchased  of  the  plaintifis 
for  the  concern  of  Vanzant  &  Hyder. 

The  bill  of  exceptions  states,  that  the  evidence  of  Hyder  was  the 
only  testimony  offered  as  to  the  execution  of  the  note,  but  that 
there  was  other  evidence  as  to  the  partnership.  This  other  evi- 
dence is  not  set  out  in  the  bill  of  exceptions. 

1st.  Upon  this  state  of  the  record,  the  qustion  is,  whether  Hyder, 
the  co-partner  of  the  defendant,  was  a  competent  witness  for  the 
plaintifis,  for  any  purpose;  and  if  so,  for  what  purpose.  In  the 
case  of  Blackett  vs.  Weir^  (5  Barn.  &  Cress.  385,  1 1  Com.  Law 
Reports,)  one  Gibson  was  called  to  prove  that  the  defendant  had  a 
share  in  the  concern,  who  admitted  on  his  voir  dire^  that  he  also 
was  a  partner.  It  was  objected  for  the  defendant,  that  the  witness 
was  incompetent.  The  objection  was  overruled,  and  the  plaintiff 
obtained  a  verdict.  Upon  a  rule  to  enter  a  nonsuit,  the  court 
held,  that  the  witness  was  competent,  and  the  rule  was  discharged. 
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Bayley»  J,  said,  *'The  only  difficulty  arises  from  his  proving  a 
<<  partersliip  with  the  defendant ;  but  his  testimony  would  not  prove 
<<that  in  any  other  action;  and  if  the  defendant  can  hereafter 
**  make  out,  th^l  be  Was  not  a  partner,  I  think  that  be  may  perhaps 
«  at  law,  and  certainly  at  equity^  recover  from  the  witness^  aU  that 
**ho  is  compelled  to  pay  in  this  transaction.*' 

Holroyd,  J.  Mdd,  *'It  has  beeti  ai]^ed»  thatunleas  the  defendant 
**  were  fixed  with  a  part,  the  witness  might  be  made  liable  to  pay 
"  the  whole  debt  But  it  appears  to  me,  th§t  the  defendant  would 
"havtB  a  right  to  recover  from  th*  witness,  in  an  action  at  law,  for 
**  money  paid  to  his  use,  the  whole  sum  recovered  in  this  action,  if 
**  he  could  show,  that  the  witness  was  originally  liable  to  pay  it" 

Littledale,  J.  said,  ^f  f  he  fails,  he  may  sue  the  witness  for  the 
•*  whole,  and  the  latter  may  dieti  clainn  contribution  fk'om  the  de- 
**  fend^mt  To  thi»,  it  is  answered,  that  m  mich  an  acticm  he  might 
**  not  be  able  to  establish  that  the  defendant  was  a  partn^.  But  it 
**  must  be  remembered  that  the  admission  of  the  witness  is  the  only 
<*  proof  of  his  own  liabiMty:  it  is^  therefore,  only  reasonable  to 
^*  take  ^t  wtiole  of  his  evidence  together,  and  that  showed  the  46- 
**  fendant  was  jointly  liable.** 

I  have  quoted  thus  largely  from  this  case,  to  show  the  reasons 
upon  whidi  the  decision  was  made.  Bayiey,  J.  thinks  Uie  defend- 
ant may  recover,  at  least  in  equity,  the  whole  amount  of  Hie  wit- 
ness, if  fae  can  make  out  that  he  was  not  a  partner;  and  Hirfroyd, 
J.  thinks  the  whole  sum  might  be  recovered  of  the  witness,  S  the 
defendant  could  show,  that  the  witness  was  originally  liable  to  pay 
it  Tlius,  according  to  this  case,  it  is  right  to  make  the  defendant 
liable  for  the  whole  debt  upoh  the  evidence  of  this  witness,  and 
turn  liim  over  to  an  action  against  the  witness,  in  which,  to  enti- 
tle him  to  recover  the  whole,  it  is  admitted  by  the  court,  he  must 
prove  tluit  he  was  net  a  partner.  And  how  is  he  to  pt*ove  this  ne- 
gative ?  If  there  were  other  testimony  by  which  the  fact  could 
beiBSt^blished,  the  plaintiff  would  not  need  the  evidence  of  the  co- 
partner. But  if  there  be  no  such  evidence  of  the  fact  of  partner- 
ship, bow  much  less  likely  is  it  that  there  should  be  evidence,  that 
there  was  no  such  partner^p?  How  coidd  any  other  penKm 
knoWf  that  there  was  no  such  portnersiiip  between  the  witness  and 
the  defendant?  To  subject  a  man  to  the  payment  of  a  sum  of 
motley,  upon  such  evidence  of  partnership,  and  turn  him  over  to 
an  action  against  the  witness,  telling  liim,  that  he  can  recover  the 
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^hide,  if  he  can  prove  that  there  was  no  suck  parUiership»  seems 
to  us  to  be  unreasonable,  and  unjust.  This,  Mr.  Justice  littledale 
felt  to  be  a  difficulty,  but  instead  of  attempting  to  obviate  it,  by 
an  ai^gument,  he  contented  himself  with  saying:  *«But  it  must  be 
**  remembered,  that  the  admission  of  the  witness,  was  the  only 
**  proof  of  his  own  liability ;  it  is,  therefore,  only  reasonable  to  take 
**  the  whole  of  his  evidence  together;  and  that  showed  the  do- 
**  fendant  to  be  liable."  This  is  a  perversion  of  the  rule  of  law. 
It  applies  to  cases  where  the  statement  offered  in  evidence  is 
against  the  party  making  it,  or  against  a  partner  proved  to  be  such 
by  other  evidence,  than  that  of  the  co-partner.  Peake's  Evid.  55 : 
1  GalL  Rep.  638.  But  even  this,  as  to  the  co-partner  is  question- 
able. 3  John.  Rep.  536:  15  John.  Rep.  409.  But  here  Gibson 
had  admitted  his  own  liability  upon  his  voir  dire:  the  "statement 
in  relation  to  the  defendant's  liability  as  a  co-partner,  was  made 
after  the  objection  to  the  evidence  was  overruled,  and  the  witness 
was  sworn  in  chief;  so  that  there  is  not  only  a  perversion  of  the 
rule  of  law,  but  a  misconception  of  the  fact.  The  case  of  Blackeit 
vs.  WetTf  however,  was  subsequently  followed  in  the  case  of  Hall 
vs.  CtarxeTj  (9  Bam.  &  Cress*  646:  17  Com.  Law  Rep.  466.) 
In  that  case,  the  witness  was  proved  to  be  a  shareholder  by  other 
evidence  than  his  own  admission,  but  the  court  ruled,  that,  that 
&ct  did  not  distinguish  the  case,  in  principle,  from  the  case  of 
BlackeU  vs.  Weir.  Without  attempting  to  fortify  that  case  by  ad- 
ditional reasoning,  the  court  submit  to  its  authority,  and  determine 
that  the  witness  was  competent. 

But  in  the  case  of  Purviance  vs.  Dryden^  3  Serg.  &  Rawle,  402, 
the  reasoning  of  the  court  commends  itself  to  our  understanding 
with  greatly  more  ibrce  than  that  we  have  adverted  to  in  BlackeU 
vs.  Weir.  In  the  case  of  Purviance  vs.  Dryden^  a  summons  in 
debt  issued  against  two  partners,  but  was  served  on  one  only,  and 
he  alone  appeared.  At  the  trial,  which  proceeded  against  such 
partner  alone,  the  other  partner  was  offered  by  the  plaintiff  as  a 
witness  to  prove,  that  the  witness  received  the  money  for  which 
the  action  was  brought,  on  account  of  a  firm  consisting  of  himself 
and  the  defendant,  and  that  he  paid  it  over  to  the  defendant,  who 
paid  it  away  principally  for  debts  of  hi3  own,  contracted  before  the 
partnership. 

Tilghman,  C.  J.  said,  "The  witness  received  the  whole  money 
^'demanded  in  this  suit;  of  course,  he  is  prima  faciei  answerable 
14 
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•*  for  the  whole,  and  if  the  plaintiff  fails  in  this  suit,  he  must  pay 
**  the  whole.  The  effect  of  his  evidence  then  is,  to  take  half  the 
**  burthen  off  his  own  shoulders,  and  throw  it  on  the  defendant's. 
**  It  is  contended  that  he  swears  against  his  interest,  because  be 
**  confesses  himself  answerable  to  the  plaintiff  for  the  whole  debt. 
**  True  he  does  so;  but  tracing  tho  consequences  of  his  testimony 
**  to  their  final  result,  he  gets  rid  of  half  the  debt,  to  the  whole  of 
**  which  he  would  otherwise  be  liable.'* 

We  concur  with  this  reasoning,  and  think  that  a  co-partner  of 
a  defendant,  cannot  be  a  witness  to  prove  the  partnership;  He  is 
interested  to  create  a  joint  responsibility  with  himself,  and,  there- 
fore in  the  language  above  quoted,  to  thit>w  half  the  burthen  on  the 
defendant's  shoulders,  the  whole  of  which  would  otherwise  rest  on 
himself.  But  when  the  partnership  is  proved  by  other  evidence,  or 
admitted,  the  plaintiff  fTtay  call  one  of  the  partners  to  prove  other 
parts  of  the  case.  Coll.  on  Part.  457: 1  Gallison,  630.  In  such  case, 
the  witness  is  interested  to  defeat  the  plaintiff's  claim,  because  he 
will  be  liable  to  contribution,  should  there  be  a  judgment  against 
his  co-partner.  In  the  case  before  the  court,  we  are  txAd  in  the 
bill  of  exceptions,  that  the  witness  was  called  to  prove  the  execu- 
tion of  a  note,  and  that  there  was  other  evidence  as  to  the  partner- 
ship. What  the  other  evidence  was,  we  are  not  informed,  and  the 
witness  was  examined  as  to  the  partnership.  This  should  not  have 
been  done;  and  we  cannot  tell,  how  much  influence  it  had  with 
the  jury,  in  finding  against  the  defendant  on  the  plea  of  non  est 
factum. 

But  there  is  another  question  in  this  case:  the  note  upon 
which  the  action  was  brought,  was  executed  by  Hyder,  in  the  name 
of  Vanzant  &  Hyder,  the  9th  of  August,  1839;  According  to 
Hyder^s  testimony,  he  and  the  defendant  disagreed,  and  quit  busi- 
ness in  August,  1838.  This  note  having  been  executed  after  the 
dissolution  of  the  partnership,  (if  due  notice  were  given  of  that  fact,) 
would  not  be  binding  on  Vanzant.  *' After  the  dissolution  of  a 
"  partnership  to  which  the  necessary  publicity  has  been  given,  the 
**  partners  become  so  disunited  in  interest  that  one  cannot  by  any 
♦•contract  or  engagement  implicate  the  credit  of  the  others." 
Gow  on  Partnership  310:  Collyeron  Partnership  311 :  3  John- 
son's Reports,  536:  15  [Johnson's  409,  424:  1  Peters'  Reports* 
373.  In  1  Peters'  Reports,  371  et  seq.  it  is  held,  that  after 
the  dissolution,  one  partner  cannot  cieate  a  new  cause  of  action, 
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binding  oh  the  copartner.  And  in  1  Nott  &  McChord's  Rep.  56 1 , 
it  is  held,  thet  he  cannot  renew  a  note  in  bank  in  the  partnership 
name,  although  during  the  co-partnership,  the  firm  had  written  to 
the  president  and  directors,  requesting  to  be  permitted  to  renew 
their  note,  until  the  expiration  of  a  certain  time,  during  which  time 
the  renewal  was  given,  but  subsequent  to  the  dissolution.  The 
next  question  is,  whether  Hyder,  the  partner,  is  a  competent  wit- 
ness for  the  defendant,  to  prove  that  the  dissolution  of  the  firm  took 
place  before  the  note  was  executed.  It  is  laid  down  in  Gow  on 
Part  239,  and  also  in  Collyer  on  Part.  461,  that  even  though  his 
evidence  tend  to  onerate  himself,  a  co-partner  cannot  be  a  wit- 
ness for  the  defendant.  Both  of  those  authors  reier  to  the  case  of 
Goodaere  vs.  Breame^  Peake's  N.  P.  C.  174,  in  which  they  report 
Lord  Kenyon  to  have  said,  ''By  discharging  the  defendant  he  ben- 
«  efits  himself,  as  otherwise  he  will  be  liable  to  pay  a  share  of  the 
*'  costs  to  be  recovered  by  the  plamtiiT."  But,  with  deference,  it  is 
difficult  to  conceive  how  a  witness  who,  by  his  evidence  takes  the 
entire  debt  upon  himself,  is  interested  to  give  that  evidence,  be- 
cause he  thereby  saves  himself  from  the  liability  to  contribute  half 
of  the  costs  that  might  be  recovered.  It  would  rarely  happen,  that 
the  costs  would  exceed  the  amount  of  the  debt  sued  for;  and  if  the 

* 

witness,  by  his  evidence,  charge  himself  with  half  the  debt,  and 
exonerate  himself  from  half  the  costs,  it  would  seem  that  his  evi- 
dence for  the  defendant  would  be  against  his  interest.  And  so  it 
b  held  in  the  American  courts.  In  Grant  vs.  Shurter^  1  Wendell 
Bep.  151,  it  was  held  that  in  an  action  against  the  administrators 
of  a  deceased  partner,  the  surviving  partner  b  a  competent  witness 
to  prove  the  partnership,  for  by  proving  a  fact  which  defeats  the 
plaintiff's  action,  he  still  remains  liable,  and  cannot  be  benefited 
by  such  failure  to  recover.  In  Robertson  vs.  MillSf  (2  Harris  & 
Gill,  98,  as  reported  in  a  note  to  page  462,  of  Collyer  on  Partner- 
ship,) the  action  was  against  two  partners  on  a  note  signed  with  the 
name  of  the  firm ;  one  only  was  arrested.  It  was  held  that  the  other 
partner  was  a  competent  witness  to  prove  that  the  note  was  given 
by  himself  for  his  separate  debt  to  the  plaintiff,  and  that  when  he 
signed  the  note,  he  informed  the  plaintiff,  that  he  was  not  authoris- 
ed to  sign  the  partnership  name. 

This  case  is  expressly  in  point ;  and  as  the  contrary  doctrine  is 
supported  by  a  single  nisi  prius  case  only,  with  the  reasoning  of 
which,  we  cannot  concur,  we  feel  at  liberty  to  disregard  its  au- 
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thority  and  follow  the  cases  above  cited.    We  are»  therefore,  of 
opinion : 

L  That  a  co-partner  of  the  defendant  is  not  a  competent  witness 
for  the  plaintiff  to  prove  the  partnership. 

2.  That  he  is  competent,  the  partnership  being  admitted,  or 
clearly  established  by  other  evidence  to  prove  the  justice  of  the 
plaintiff's  demand. 

3.  That  in  general,  he  is  not  a  competent  witness  for  the  de- 
fendant; but, 

4.  That  he  is  competent  to  prove  that  himself,  and  not  the  de- 
fendant is  liable. 

The  consequence  of  these  positions,  in  the  case  now  before  us,  is, 
that  the  testimony  of  Hyder,  as  to  the  existence  of  the  partnership, 
whereby  to  charge  Vanzant,  was  inadmissible;  but  that  his  evi- 
dence, proving  the  execution  of  the  note  by  himself,  and  the  dis- 
solution of  the  partnership  before  .that  time,  was  properly  received. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for  ano- 
ther trial. 


Planters'  Bank  vs.  White. 


1.  Notice  of  the  non-pa jment  of  a  note,  the  endorser  being  dead,  should 
be  transmitted  to  his  personal  representative. 

9.  Where  the  notice  was  dulj  transmitted  to  the  usual  place  of  residence  of  the 
endorser,  under  the  belief  that  he  was  alive,  when  in  fact  he  was  dead :  Held,  that 
such  notice  was  sufficient. 

On  the  11th  day  of  March,  1839,  Moses  P.  White  executed  his 
note  to  A.  M.  White,  for  the  sum  of  $2,100  28,  payable 
four  months  after  date,  at  the  Planters'  Bank.  A.  M.  White  en- 
dorsed and  delivered  this  note  to  Douglass,  Wood  &  Co.;  and 
Douglass,  Wood  &  Co.  endorsed  and  delivered  it  to  the  Planters' 
Bank.  Before  it  fell  due,  to  wit,  on  the  22nd  day  of  May,  1839, 
A.  M.  White  died,  and  on  the  24th,  notice  of  his  death  was  pub- 
lished in  the  Franklin  Review,  a  newspaper  published  weekly  in 
the  town  of  Franklin,  Williamson  county,  of  which,  thirty  num- 
bers were  taken  in  the  town  of  Nashville,  and  a  copy  of  the  paper 
was  taken  also  by  Watson  and  Gibson,  Watson  being  the  President 
of  the  Planters'  Bank.    On  the  first  Monday  in  June,  1839,  Susan 
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Wlute  took  out  letters  of  administration  upon  the  estate  of  her 
deceased  husband,  A.  M.  White.  At  the  maturity  of  the  bill  sin- 
gle it  was  protested  for  non-payment,  and  Alpha  Kingsley,  nota- 
ry public,  deposited  a  notice  of  the  demand  and  protest,  on  the 
13th  day  of  July,  1839,  (the  14th,  the  regular  day  of  notice, 
being  Sunday,)  in  the  post  office  at  Nashville,  directed  to  A.  M. 
White,  Franklin.  The  administrator  resided  at  the  mansion 
house  of  the  deceased  in  the  town  of  Franklin.  The  Notary 
did  not  know  of  the  death  of  White,  and  it  does  not  appear  1^ 
any  direct  proof  that  the  Bank  knew  of  his  death.  The  inter- 
course between  Nashville  and  Franklin  was  constant  and  his 
death  might  have  been  ascertained  at  any  tune. 

The  Bank  instituted  an  action  against  M.  P.  White  and  Susan 
White,  adnunistratrix,  in  the  circuit  court  of  Williamson  county, 
on  the  20th  day  of  February,  1840.  The  defendant,  S.  White, 
pleaded  ^'non  assumpsit''  and  ''no  notice:"  upon  these  pleas  issues 
were  joined  and  the  cause  was  submitted  to  a  jury  upon  the 
above  facts,  at  the  November  term,  1840.  Judgment  passed 
against  M.  P.  White  by  default. 

'xhe  presiding  judge,  Maney,  charged  the  jury  that  the  under- 
taking of  an  endorser  was  conditional,  not  absolute;  that  to  hold 
the  endorser  liaUe  it  was  incumbent  on  the  holder  to  show  that 
demand  of  payment  was  made  at  the  time  the  note  fell  due,  at  the 
place  designated  in  the  note  for  payment,  and  that  notice  of  non- 
payment was  given  within  reasonable  time,  and  that  proof  of  the 
notice  being  sent  to  the  post  office  nearest  the  residence  of  the 
endorser  was  sufficient.  The  court  further  charged  the  jury  that  if 
the  note  was  endorsed  by  A.  M.  White  at  the  time  it  bears 
date,  notice  should  have  been  given  on  the  14th  July,  but  if  the 
14th  of  July  was  on  Sunday,  then  notice  should  have  been  trans- 
mitted on  the  13th;  that  the  law  did  not  impose  on  the  holder 
the  necessity  of  enquiring  whether  the  endorser  was  dead  or  alive; 
but  if  Wlute  was  dead  and  letters  of  administration  were  taken 
out  upon  his  estate  before  the  obligation  became  due,  and  these 
facts  were  known  to  the  holder,  then  it  was  incumbent  on  such 
holder  to  give  notice  to  his  administratrix.  If,  however,  the  ad- 
ministratrix received  notice,  although  directed  to  the  intestate,  it 
would  be  sufficient. 

The  jury  rendered  a  verdict  for  plaintiff  for  $2,274  87.  A  mo- 
tion was  made  to  set  this  verdict  aside,  but  it  was  overruled  and . 
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judgment  rendered  for  the  plaintiff.    The  defendant  appealed  in 
error  to  this  court. 

AhxandeTf  for  plaintiff  in  error. 
X  Ewingj  for  defendant  in  error. 

Gbeen,  J.  delivered  the  opinion  of  the  court. 

The  intestate  of  the  plaintiff  in  error,  Abram  M.  White,  waa  the 
first  endorser,  on  a  note  for  $2,100,  drawn  by  Moses  P.  White  and 
payable  at  the  Planters'  Bank  the  ll-14th  of  July,  1839,  and  dated 
the  11th  of  March  preceding.  A.  M.  White,  died  the  23nd  ci 
May,  1839,  and  at  the  June  term  following,  of  the  Williamson 
county  court,  the  plaintiff  in  error  was  qualified  as  his  administra* 
tiix« 

The  note  was  protested  for  non-payment,  and  notice  thereof^ 
addressed  to  A.  M.  White,  at  Franklin,  his  late  residence,  was  de- 
posited in  the  Post  Office  at  Nashville  in  due  time.  The  notary 
public,  who  gave  the  notice,  knew  nothing  of  the  death  of  White 
at  the  time  the  note  fell  due,  nor  is  there  any  evidence,  that  any 
of  the  directors  of  the  Bank  knew  this  &ct. 

« 

The  only  question  in  the  case  is,  whether  the  notice  addressed  to 
the  endorser,  after  his  death,  is  sufficient  to  fix  his  representative. 
There  is  no  doubt,  but  that  notice  should  be  given  the  executor  or 
administrator  of  a  party  who  is  dead.  Chitty  on  Bills,  639.  But 
if  there  be  no  executor  or  administrator,  notice  sent  to  the  resi- 
dence of  the  deceased  party's  family  is  sufficient,  (Chitty,  529,  note 
K.)  and  if  there  be  an  executor  or  administrator,  but  their  existence 
be  not  known  to  the  holder,  notice  addressed  to  the  eodcnrser,  at 
the  residence  of  his  famUy  is  sufficient.    17  John.  Rep.  25-27. 

The  executor  or  administrator,  having  possession  of  the  papers 
of  the  deceased  endorser,  and  interested  to  know  the  state  of  his 
affiiirs,  would  take  letters  addressed  to  him,  out  of  the  Post  Office, 
and  thus,  at  least,  for  some  months  after  his  death,  be  as  likely  to 
obtain  information  communicated  under  his  address,  as  though  it 
had  been  addressed  to  the  administrator  himself.  And  when  we 
consider  the  impossibility,  that  knowledge  of  the  qualification  of  an 
administrator,  should  exist  at  a  great  distance  from  the  residence 
of  the  parties  for  several  months  afterwards,  it  would  be  absurd  to 
requre  that  notice  should  be  addressed  to  him,  whether  this  knowl- 
edge existed  or  not.    To  do  so,  would  be  to  cripple  the  circulation 
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of  commercial  paper,  without  conferring  any  benefit  upon  the 
the  estate  of  the  endorser. 

In  this  case  the  jury  have  found,  under  a  proper  charge  of  the 
court,  that  the  holder  had  no  knowledge  of  the  qualification  of  the 
administrator.    Let  the  judgment  be  affirmed. 


JoHKSOH  QTld  HeaM  VS.  MoBQAN,  AlUSOR  &  Co. 

JobnaoD  parchated  dares  of  Richmond,  paid  the  purchase  money,  took  a  bill  ot 
sale  of  the  slares  and  receired  the  possession  of  them :  Held,  that  said  slares  were 
subject  to  the  execution  claims  of  creditors  until  said  bill  of  sale  was  registered :  no 
title  passed  aa  against  sndr  erediton  but  by  deed  registered  before  the  Hen  of  the 
execution  attached. 

Johnson  and  Heam  filed  this  bill  in  the  chancery  court  at  Leba- 
non on  the  30th  day  of  April,  1840,  against  Morgan,  Allison  &  Co. 
to  restrain  by  injunction  the  sale  of  certain  slaves.  The  bill  alle- 
ges that  complainant,  Johnson,  purchased  on  the  12th  day  of  Feb- 
ruary, 1839,  four  slaves,  to  wit,  Boason,  Rosetta  and  her  two  chil- 
dren, of  one  Richmond;  that  Johnson  paid  [the  purchase  money, 
took  a  bill  of  sale  and  possession  was  delivered  to  him  in  accor- 
dance therewith,  and  that  shortly  after  the  purchase  of  said  slaves 
he  gave  Rosetta  and  her  two  children  to  complainant  Heam,  who 
had  intermarried  with  his  daughter. 

The  bill  alleges  further,  that  on  the  13th  day  of  May,  1839,  the 
aforesaid  Richmond  executed  a  note  to  Morgan,  Allison  Sc  Co.; 
that  suit  was  instituted  thereupon  against  said  Richmond,  in  the  cir- 
cuit court  of  Wilson  county,  and  that  at  the  March  term,  1840, 
jjudgment  was  recovered  on  the  same  for  the  sum  of  $629  89;  that 
executions  issued  therefor,  which  came  to  the  hands  of  the  sheriff 
of  Wilson  county  and  was  by  him  levied  on  the  slaves,  Rosetta  and 
her  two  children,  in  the  possession  of  complainant,  Heam. 

The  bill  further  alledges,  that  said  sale  was  without  fraud  and 
bcfnafde^  and  that  all  the  facts  and  circumstances  connected  there- 
with, were  well  known  to  defendants  Morgan,  Allison  &  Co.,  and 
that' said  defendants,  were  not  seeking  to  subject  the  said  slaves  to 
the  payment  of  the  debts  of  Richmond,  on  the  ground  that  there 
was  any  fraud  in  the  sale,  but  on  the  ground  that  his  bill  of  sale  was 
not  registered  at  the  time  of  the  recovery  of  the  judgment  afore- 
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said.  An  injunction  was  applied  for  and  ordered  by  judge  Oik 
ruthers.  The  defendants  filed  a  demurrer  to  thb  bill  and  com- 
plainants joined  in  demurrer.  This  demurrer  was  argued  before 
the  chancellori  Ridley,  at  the  July  term,  1840,  and  the  bill  was  dis- 
missed at  the  cost  of  complainants;  from  this  decree  complainants 
appealed. 

R.  M.  Burton^  cited  and  commented  upon  the  act  of  1784,  cb. 
lOt  sec.  7;  1789,  ch.  59,  sec.  2;  1831,  ch.  9,  sec.  1-6-12^  and 
contended  that  under  the  circumstances  of  the  case,  registration 
was  not  necessary,  and  that  the  title  had  passed  at  the  time  of  the 
levy,  and  that  consequently  the  slaves  were  not  subject  to  the  exe- 
cution of  Morgan,  Allison  &  Co. 

CarutherSf  for  defendant,  regarded  this  question  as  settled  by  the 
previous  adjudications  of  the  State.  Douglas  vs.  Morford^  8  Yer- 
ger,  373.  Payne  vs.  Lassiter^  10th  Yer.  507.  Banks  vs.  Thomas, 
Heigs,  28. 

Per  Curiam.  Johnson  and  Heam  acquired  no  title  to  these 
slaves  against  the  defendants  until  the  bill  of  sale  of  Johnson  was 
registered.  This  was  not  done  until  the  lien  of  defendants'  ex- 
ecution attached.  Let  the  decree  of  the  chancellor  be  affirm- 
ed and  the  bill  dismissed. 


Baldwin  vs.  Marshalu 

1.  A  register  who  has  made  an  incorrect  regiBtration  of  a  deed,  may  correct  mich 
incorrect  registration,  and  such  register  is  a  competent  witness  to  prove  the  correc- 
tion and  the  date  thereof  in  any  suit  between  third  persons  in  regard  to  such  deed. 

9.  Registration  being  intended  to  give  notice  to  creditors  and  subsequent  pur- 
chasers, such  corrected  registration  would  operate  against  snch  creditors  and  pur- 
chasers only  from  the  date  of  the  correction. 

On  the  28th  January,  1839,  Lewis  C.  Allen  sold  and  conveyed 
by  deed  to  H.  Baldwin,  certain  slaves,  horses,  and  two  horse  mules, 
in  trust  to  secure  said  Baldwin  and  others  therein  specified,  in  the 
payment  of  certain  debts,  and  to  indemnify  them  against  liabilities 
incurred  for  him.  The  mules  were  described  in  the  deed  as  "horse 
inules."    On  the  28th  day  of  February,  1839,  it  was  proven  by 
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the  two  subscribing  witnesses,  before  the  clerk  of  the  county  courtt 
of  Williamson  county,  the  county  of  the  residence  of  the  parties, 
and  on  the  same  day  it  was  registered  in  the  same  county.  The 
register,  however,  misunderstanding  the  terms  of  the  deed,  describ- 
ed the  mules  on  his  books  as  ''mare  mules."  James  Marshall  ap- 
plied to  the  register  to  examine  the  deed  on  the  3d  of  September, 
1839,  and  finding  that  two  ''horse  mules'*  were  not,  as  be  supposed, 
included  in  the  deed,  directed  Harrison,  the  sheriff  of  Williamson 
county,  who  held  an  execution  against  said  Allen  in  favor  of  Mar- 
shall, to  levy  such  execution  upon  the  mules.  This  was  done.  On 
the  7th,  Baldwin  ascertained  the  mistake  in  the  registration  of  the 
deed,  applied  to  the  register.  Figures,  and  had  the  mbtake  correct- 
ed. The  mules  were  sold  by  the  sheriff  to  satisfy  Marshall's  exe- 
cution. 

Baldwin  thereupon  instituted  an  action  of  trespass  against  Mar- 
shall, in  the  circuit  court  of  Williamson,  on  the  14th  October,  1839. 
The  defeiulant  pleaded  not  guilty,  and  issue  was  taken  thereupon* 
At  the  March  term,  1840,  it  was  submitted,  on  the  above  facts  in 
proof,  to  a  jury.  The  register.  Figures,  was  introduced  to  prove 
the  defective  registration  and  the  correction  thereof.  Hb  testimo- 
ny was  objected  to  by  the  defendant,  but  the  objection  was  over- 
ruled, and  his  statement  admitted  to  go  to  the  jury.  Maney,  pre- 
siding judge,  charged  the  jury,  that  the  register  had  a  right  to  cor- 
rect a  defective  registration,  but  that  the  parts  of  the  deed  so  cor- 
rected operated  as  a  valid  and  registered  deed,  only  from  the  date 
of  such  correction,  as  agaiiist  creditors  and  subsequent  purchasers. 
The  jury  rendered  a  verdict  for  the  defendant  A  motion  for  a 
new  trial  being  overruled  and  judgment  rendered  for  defendant, 
plaintiff  appealed  in  error. 

Marshall f  for  plaintiff  in  error. 
Alexander^  for  defendant  in  error. 

GitEEif ,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  tresspass  for  taking  two  horse  mules,  the  pro- 
perty of  the  plaintiff.  It  appeared  in  evidence,  that  Lewis  C.  Allen, 
on  the  28th  day  of  January,  1839,  executed  a  deed  of  trust  to  the 
plaintiff,  conveying  several  mules  and  horses,  and  among  them, 
the  two  mules  described  in  the  declaration.  Thb  deed  was  regis- 
tered the  28th  February,  1839,  and  the  register's  certificate  of 
15 
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that  fact,  then  endorsed  upon  the  deed.  Afterwards,  the  register 
discovered  that  he  had  not  correctly  copied  the  deed,  and  that  the 
mules  in  controversy,  were  described  in  the  register's  book,  as 
**mare  mules,'*  whereas  the  deed  described  them  as  ^harse  mules." 
Upon  discovering  this  mistake,  the  register,  on  the  7th  of  Septem- 
ber, 1839,  corrected  his  copy  so  as  to  make  it  read,  **karse  mules," 
instead  of ''more  mules."  These  facts  were  proven  by  the  regbter, 
who  was  introduced  as  a  witness  in  the  cause,  for  that  purpose. 

The  court  charged  the  jury  in  substance;  that  a  deed  registered 
only  could  operate  as  notice  of  such  conveyance  of  the  property 
described  in  the  registration;  that  after  the  supposed  registration 
of  a  deed,  if  the  register  should  ascertain  he  had  mistaken  some 
words,  he  might  lawfully  correct  the  registration,  by  inserting  the 
words  of  the  deed  in  place  of  those  that  had  been  written  by  mis- 
take, but  that,  as  by  the  act  of  Assembly,  as  against  creditors  and 
subsequent  purchasers,  deeds  take  effect  only  f^m  the  date  of  their 
registration,  the  corrected  words,  would  only  have  effect  from  the 
time  of  their  insertion. 

There  was  a  verdict  and  judgment  for  the  defendant,  and  the 
plaintiff  appealed  in  error  to  this  court.  The  law  was  correctly 
stated  by  the  court  below.  The  registration,  is  the  only  notice  the 
law  contemplates,  that  purchasers  and  creditors  can  have  of  the 
contents  of  a  deed. 

The  whole  contents  of  the  deed  are  to  be  spread  upon  the  regis- 
ter's book,  and  other  persons  have  a  right  to  presume,  that  it  has 
been  correctly  copied.  To  require  that  purchasers  should  examine 
the  original  deed,  would  be  destroying  the  utility,  and  perverting 
the  object  of  registration.  This  would  be  exceedingly  inconve- 
nient, and  sometimes  impossible,  and  in  the  language  of  the  Chan- 
cellor in  Frost  vs.  Beckman,  (1  John.  Chan.  Rep.  299,)  ''The  re- 
gistry might  prove  only  a  snare  to  the  purchaser." 

The  registry  is  good,  therefore,  and  notice  to  others,  only  so  far 
as  it  correctly  describes  the  property,  and  if  corrected,  cannot 
take  effect  as  to  the  correction,  except  from  the  date  thereof.  1 
John.  Chan.  Rep.  399.  The  register  was  a  competent  witness  to 
prove  the  correction  of  the  registry,  and  the  date  when  such  cor- 
rection was  made.  MiUer^s  lessee  vs.  EstiU^  Meigs'  Rep.  479.  Let 
the  judgment  be  affirmed. 
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1.  A  parol  rMcinion  of  a  written  contract  maj  be  set  a  p  in  equity  in  bar  of  an 
nppKcaUon  for  aapecifio  peHbnnance;  such  parol  reaciMion  must  bowerer  bo 
claarij  and  ntisfcctorilj  made  out  in  proof,  and  tbe  terma  of  it  fallj  complied 
witb  and  executed. 

9.  Wbeie  a  parol  agreement  to  rescind  a  bond  to  eonToy  land,  bad  been  made* 
and  tbe  bond  for  title  and  tbe  note  executed  for  tbe  payment  of  the  balance  of  tbe 
purcbaee  money  bad  been  depoaited  in  the  hands  of  a  third  person  to  be  defivered 
over  to  the  parties  entitled  thereto,  when  the  money  which  bad  been  paid  by  the 
Tendee  should  be  returned:  held  that  this  agreement  to  rescind  continoed 
an  executory  agreement  till  the  money-adxnaced  was  repaid,  and  that  such  parol 
agreement  was  not  so  far  executed  as  to  defeat  an  application  for  a  specific  per- 
formance. 

Thomas  Walker  filed  his  bill  in  the  chancery  court,  at  Columbia, 
against  Samuel  Wheatly,  praying  the  specific  execution  of  a  con- 
tract The  bill  chaises,  that  Wheatly  sold  to  him  one  hundred 
and  fifty  acres  of  land,  lying  on  Flat  creek,  in  Maury  county^  on 
the  1st  day  of  March,  1837,  and  that  said  Wheatly  then  executed 
to  him  a  bond  in  the  following  words: 

^'Know  all  men  by  these  presents,  that  I,  Samuel  Wheatly^  am 
heU  and  firmly  bound  unto  Thomas  Walker,  in  the  sum  of  $575, 
for  the  payment  of  which,  I  bind  myself,  my  heirs,  executors  and 
administrators,  firmly  by  these  presents.  Given  under  our  hands 
and  seals,  this  1st  day  of  March,  1837. 

The  condition  of  this  obligation  is  such,  that,  whereas,  the  said 
Wheatly  has  sold  to  the  said  Thomas  Walker,  a  certain  tract  of 
land,  lying  on  Flat  creek,  and  bounded  as  follows,  &c*,  con- 
taining 150  acres,  for  the  sum  of  $285,  to  be  paid  as  follows,  two 
hundred  dollars  in  cash,  and  seventy-five  dollars,  to  be  paid  next 
Christmas*  Now,  if  the  said  Samuel  Wheatly  shall  make,  execute 
and  deliver  to  the  said  Thomas  Walker,  a  good  and  valid  title  in 
fee  simple  for  said  tract  of  land,  with  covenants  of  general  war- 
ranty of  title,  on  or  before  the  20th  of  April  next,  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  virtue." 

The  InU  further  charges,  that  the  $210  were  paid  at  the  time, 
and  that  complainant  executed  and  delivered  to  Wheatly  his  note 
for  the  balance  of  the  purchase  money,  to  wit,  the  sum  of  $75. 
The  bill  further  charges,  that  after  the  20th  of  April,  1837,  he  pro- 
cured a  deed  from  said  Wheatly  to  himself  for  the  land  to  be  writ- 
ten in  accordance  with  the  bond  for  title,  and  tendered  the  balance 
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due  said  Wheatly  and  the  deed,  with  a  request,  that  he  receive  the 
money  and  sign  the  deed,  but  that  Wheatly  refused  to  execute  the 
contract.  The  bill  prays,  that  the  contract  may  be  specifically 
executed  in  accordance  with  the  bond,  &c. 

On  the  20th  May,  1838,  the  defendant  Wheatly  filed  his  answer. 
He  admits  the  contract  was  made  as  set  forth  in  the  bill  of  com- 
plainant, but  alledges  that  in  some  short  time  after  the  period  ar- 
rived at  which  the  balance  of  the  purchase  money  was  to  be  paid 
and  the  deed  made,  complainant  ^Uook  it  into  his  head,"  that  the  ti- 
tle of  respondent  to  the  land  was  defective,  and  was  unwilling  to 
take  a  deed  from  respondent,  but  proposed  to  rescind  the  contract. 
This,  respondent  finally  agreed  to  do:  that  it  was  then  agreed  that 
respondent  should  deliver  up  the  $75  note,  which  he  held,  to  a  third 
person,  and  that  he  should  execute  his  note  to  complainant  for  the 
$210  which  he  had  paid  respondent,  with  interest  from  the  Ist  of 
Mard),  1838,  and  complainant  should  deposit  the  title  bond  with 
such  person ;  that  complainant  did  deposit  the  title  bond;  and  he  de- 
livered up  the  $75  note  in  accordance  with  this  contract  of  reci- 
sion ;  that  complainant  hearing  that  respondent  had  a  bond  on  A. 
O.  P.  Nicholson  for  $200,  payable  in  cash  notes,  and  being  desir- 
ous of  having  Nicholson  as  his  paymaster,  proposed  that  Nichol- 
son's note  should  be  deposited  in  the  hands  of  the  same  third  per- 
son, to  which  respondent  assented,  and  deposited  the  Nicholson 
bond  with  this  mutual  depository,  tc^ether  with  ten  dollars  to  make 
out  the  amount  respondent  had  received;  that  respondent  then 
considered  the  contract  at  an  end,  and  that  he  accordingly  rented 
out  the  premises;  that  after  the  lapse  of  a  considerable  time,  com- 
plainant applied  to  Nicholson  for  payment,  and  that  Nicholson  of- 
fered to  pay  in  cash  notes  according  to  the  terms  of  his  bond,  and 
that  complainant  reftased  to  take  them,  withdrew  the  title  bond  and 
demanded  a  deed,  which  respondent  then  declined  doing,  consider- 
ing the  contract  as  rescinded. 

At  the  October  rules,  1838,  the  complainant  filed  a  general  re- 
plication to  the  afiswer  of  defendant.  There  was  but  three  depo- 
sitions taken  in  the  cause.  Holcomb  testified  that  he  applied  to 
complainant  in  1837  to  rent  the  tract  of  land  in  controversy,  and 
that  he  informed  him  that  Wheatly  and  himself  had  rescinded  their 
contract,  and  that  if  he  wanted  to  rent  the  land  he  must  go  to 
Wheatly.    He  did  go  to  Wheatly  and  rented  the  land  from  him. 

Dale  testified,  that  some  time  in  the  year  1837,  complainant  and 
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defendant  came  to  him  and  informed  him  that  they  were  abwt  re- 
scinding a  contract  for  land  formerly  sold  by  defendant  to  com- 
piainanty  and  requested  him  to  draw  two  notes,  one  for  one  hun* 
dred  dollars,  and  the  other  for  one  hundred  and  ten  doUars,  paya- 
bfo  in  March,  that  the  notes  were  drawn  but  not  signed,  and  were 
left  in  his  hands  until  complainant  should  depdsit  with  him  the  title 
bcmd  of  defendant,  and  the  defendant  the  note  of  complainant ;  that 
the  title  bond  and  note  were  deposited  accordingly,  but  defendant 
declined  signing  the  notes,  saying  he  had  a  claim  of  two  hundred 
dollars  on  A.  O.  P.  Nicholson,  which  he  would  ^ve  in  lieu  of  his 
own  notes,  and  at  the  same  time  handed  him  ten  dollars,  directing 
that  it  should  be  paid  oyer  to  complainant  when  Nicholson  shodd 
discharge  the  bond;  that  the  note,  money  and  title  bond  remained 
in  his  possession  till  after  March,  1838,  and  that  defendant  fre- 
quently inquured  if  Nicholson  had  paid  the  two  hundred  dollars. 

Nicholson  testified,  that  during  the  pending  of  the  negotietion 
in  r^aid  to  the  recision  of  the  contract,  complainant  and  defend- 
ant applied  to  him  to  know  if  he  was  willing  to  become  paymaster 
to  Walker  on  the  bond  held  by  Wheatly,  to  which  Nichdbon  re- 
plied that  he  was  willing  to  pay  to  either  according  to  the  terms 
of  his  obligation ;  that  at  a  subsequent  period  Walker  applied  to 
him  for  the  payment  of  the  bond,  and  demanded  money,  that  wit- 
ness declared  himself  in  readiness  to  discharge  the  bond  according  to 
its  tenor,  in  cash  notes,  but  refused  to  pay  money  therftfor ;  that  the 
bond  had  not  been  discharged,  and  he  did  not  know  which  of  the 
parties  held  it. 

The  cause  came  on  for  hearing  at  the  September  term,  1839, 
on  the  bill,  answer,  replication  and  proof.  Bramlett,  the  presid- 
ing chancellor,  dismissed  the  bill.    Complainant  appealed. 

Friersofiy  for  complainant.  Admitting  that  a  parol  discharge  of 
a  written  contract,  may  be  set  up  in  bar  of  a  bill  filed  for  a  specific 
performance,  still  it  is  contended  for  the  complainant  that  this  is 
not  such  a  case  as  comes  within  the  meaning  of  the  decisions  upcm 
this  subject.  The  waiver  spoken  of  in  the  cases  is  an  entire  aban- 
donment and  dissolution  of  the  contract,  restoring  the  parties  to 
their  former  condition.  Price  vs.  Walker^  17  Ves.  354.  The 
abandonment  or  recision  of  the  contract  in  this  case  has  not  been 
executed.  The  money  paid  by  Walker  has  never  been  repaid  to 
htm.    This  alledjged  recbion  was  an  executory  agreement  to  re- 
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■Cindy  tho  terms  of  which  the  defendant  did  not  comply  with. 
Sugden  (Y.  &  P%  180,)  uses  the  following  language,  <<  Whether  an 
**  absolute  parol  dischai^e  of  a  written  agreement,  not  followed  by 
**  any  other  agreement  upon  which  the  parties  have  acted,  can  be 
'^  set  up  as  a  defence  in  equity,  seems  questionable."  The  proof  un- 
der such  circumstances  should  be  very  satisfactory,  both  as  to  the 
fiict  of  the  discharge^  and  the  subsequent  execution  of  the  terms  of 
such  discharge. 

/•  H.  DeWf  for  the  defendant.    Is  parol  evidence  admissible  in 
a  suit  in  chancery  for  a  specific  performance  to  show  a  rescision  or 
waiver  of  a  written  agreement  sought  to  be  specifically  executed? 
The  authorities  are  very  numerous  in  England  and  America  on  this 
point.    The  rule  of  law  is  well  settled,  that  when  a  court  of  equity 
is  called  upon  to  exercise  its  peculiar  jurisdiction,  by  decreeing  a 
specific  performance,  the  party  to  be  charged  is  to  be  let  in  to  show 
by  parol,  that  under  the  circumstances  of  the  case  the  complainant 
is  not  entitled  m  equity  and  good  conscience  to  have  the  written 
'agreement  specifically  performed.    Sugden's  law  of  vendors,  101 
and  references,  note  h:  7  Yes.  Jun.  219:  McMeen  vs.  Owen^  1 
Yates,  135:  S.  C.  2  Dall.  171-3:  Field,  et  al,  vs.  Biddle,  1  Yates 
132:  Walker  vs.  Walker,  2  Atk.  98:  6  Yes.  Jun.  337,  n.  Joynes 
Statham,  3  Atk.  388:  Wdlam  vs.  Heam,  7  Yes.  Jun.  211 :  Mar- 
quis of  Taumsendy3.Stangroomf  6  Yes.  Jun.  328:  Clark  vs.  Grants 
14  Yes.  Jun.   519:    Clowes  vs.  Higginson,  15  Yes.  Jun.  523: 
TF»ncA.vs.  Winchester,  1  Yes.  &  B.  375:  Ramsbottam  vs.  Garden, 
1  Yes.  &  B.  165 :  Hurst  lessee  vs.  Kirkbridge,  1  Bin.  616:  Htu'' 
vey  vs.  Harvey,  2  Chan.  Ca.  180:  Price  vs.  Dyer,  17  Yes.  356 : 
Chwes  vs.  Higginson,  1  Yes.  &  B.  524:  Washburn  vs.  Merrills, 
1  Day,  139:  Buckhouse  vs.  Crosby,  2  Eq.  Ca.  Ab.  32,  44:  Has- 
Irouck  vs.  Tappan,  15  John.  Rep.  200;  Gillespie  vs.  Moon,  2  John. 
Chan.  Rep.  585, 595 :  Benedict  vs.  Lynch,  1  John  Chan.  Rep.  370 
to  382 :  Kesselbrack  vs.  Livingston,  4  John.  Chan.  Rep.  144, 149 : 
1  Story's  Eq,  173  to  185,  and  the  numerous  references  in  notes :  1 
Peters*  Dig.  458, 462,  cases  there  referred  to:  2  Analytical  Dig.  R. 
of  New  York,  483  to  485 :  Stephens  et  al  vs.  Cooper  et  al.  I  John. 
Chan.  Rep.  425  to  431 :  The  Hiram,  1  Wheat.  444:  Hunt  vs.  Rous- 
manier,  8  Wheat.  Rep.  211:  Hagan  vs.  Delaware  Insurance  Co. 
I  Wheat  Rep.  422:  Vandevort  vs.  Smith,  2  Cain's  Rep.  155: 
vs.  Simmons,  \  Cox's  Rep.  402-4:  Hepburn  vs.  Dunlap,  1 
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Wheat.  Rep.  197,  Jeremy's  Eq.  Jur.  432:  Harris  vs.  Knickerbock* 
er,  Cowen's  Rep.  638:  1  Maddeck's  Chan.  406-7,  and  references 
to  adjudged  cases.  [0*I  particularly  t^qt  the  court  to  the  cae^ 
of  GiOespie  vs.  MoaUf  3  John.  Chan.  Rep.  585,  Chancellor  Rentes 
remarks  upon  Lord  Resdale's  dictum  in  Clinaw  vs.  Cooke^  1  Scho* 
&  Lef.  39:  abo  the  case  of  McMeen  vs.  (hoen^  1  Yates,  13S: 
Fidd.etal.  vs.  Biddle,  1  Yates,  132:  S.  C.  3  Dal.  171-^:  Ckwe$ 
vs^Higginsorif  1  Yee.  6c  Beams,  524. 

The  result  of  the  numerous  decisions  in  England  and  America 
upon  the  question,  whether  a  court  of  chancery,  in  the  exercise  of 
a  sound  and  reasonaUe  discretion,  will  refuse  to  decree  a  specific 
execution  of  a  written  contract,  may  be  reduced  to  this:  the 
complainant  must  come  into  court  with  clean  hands  and  prepared 
to  show  that  he  has  done  or  is  ready  and  desirous  to  do  all  things 
fairly  and  honestly  on  his  part  connected  with  the  transaction,  and 
his  testimony  must  establish  satisfactorily  the  allegations  in  his  UlL 
And  the  defendant  may  by  parol  proof,  disprove  the  allegations 
and  charges  in  the  complainant's  bill — first,  by  his  answer ;  and, 
secondly,  by  disinterested  and  creditable  persons,  that  the  first  con« 
tract  has  been  rescinded  or  waived  by  a  subsequent  parol  agree- 
ment or  waiver ;  such  parol  recision  or  waiver  by  well  settled  rules 
of  chancery  practice,  renders  the  first  contract  null  and  void,  and  a 
court  of  chancery  will  unhesitatingly  refuse  to  decree  a  specific  per« 
formance.  The  defendant  may  show  any  facts  and  circumstances 
independent  of  the  written  contract,  such  as  fraud,  concealmentf 
inisre{M«sentation,  mistake,  undue  advantage,  inadequacy  of  con- 
sideration, defect  of  title,  recision  or  parol  waiver,  and  every  other 
kind  of  unfairness,  or  any  fact  or  circumstances  making  the  enforce* 
ment  of  the  written  agreement  inequitable,  unconscientious,  un- 
reasonable and  unjust.  The  proof  here  shows  beyond  all  doubt, 
that  the  contract  was  rescinded,  that  Walker  so  regarded  it,  that  he 
refused  to  rent  the  land  to  Holcomb,  and  referred  him  to  Wheatly, 
and  that  Wheatly  rented  the  land  to  him,  and  that  Wheatly  had 
done  every  thing  that  he  was  bound  to  do  by  the  strictest  terms 
of  the  contract  towards  a  compliance  therewith. 

The  decree  of  the  court  of  chancery  was  therefore  correct,  and 
should  be  afiirmed. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

On  the  Ist  day  of  March,  1837,  the  defendant  sold  to  complain- 
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ant  one  hundred  and  fifty  acres  of  land  for  two  hundred  and  eighty- 
five  dollars,  and  executed  his  bond,  binding  himself  to  amvey  to  the 
complainant  a  good  and  valid  title  in  fee-simple  to  the  same  by  the 
20th  day  of  April,  1837.  Gosiplainant  has  paid  $210  of  the  pur- 
chase  money,  leaving  a  balance  of  ^5  due,  for  which  he  gave  de- 
fendant his  note.  Defendant  having  failed  to  convey  to  the  coq>- 
plainant  at  the  time  specified,  this  bill  is  filed  for  a  specific  execu- 
tion of  contract.  This,  defendant  resists  upon  the  ground  as  al- 
ledged  in  his  answer,  that  after  the  making  of  the  contract  it  was 
rescinded  by  parol,  by  the  mutual  agreement  of  the  parties.  The 
question  of  law,  that  is  argued  mainly  in  the  case,  is,  whether  a 
parol,  recision  of  a  contract  can  be  set  up  in  equity  to  defeat  an  ap- 
plication for  a  specific  performance.  That  it  can  be  done  when  the 
parol  recbion  is  clearly  and  satisfactorily  established,  is  certain. 
See  Sugden  on  vendors,  101,  and  references.  But  the  principal 
question  in  this  case,  and  the  one  on  which  it  turns  is,  whether 
there  is  any  satisfactory  proof  that  the  contract  has  been  rescind- 
ed :  .and  we  are  most  clearly  of  the  opinion,  that  there  is  none*  The 
defendant's  answer  itself,  makes  out  nothing  moret  when  properly 
examined,  than  an  executory  contract  to  rescind,  the  condition  of 
which  on  his  part  he  never  performed.  He  says  in  substance,  that 
after  the  contract  to  sell  the  land  was  made,  and  the  $210  were 
paid,  the  conq>lainant  became  doubtful  of  his  title  to  the  premises, 
and  they  mutually  agreed  that  the  contract  should  be  rescinded  up- 
on his  paying  him  back  the  money  he  had  received,  and  delivering 
up  the  note  which  he  held  upon  complainant  for  the  balance  of 
the  purchase  money :  that  he  was  to  execute  to  complainant  his 
note  for  the  payment  received  with  interest,  and  was  to  deliver  up 
to  a  third  person,  the  note  for  the  balance  of  $75:  that  he  did 
deliver  up  to  the  third  person  the  note  specified,  and  was  about 
to  execute  his  own  notes  as  agreed  upon»  when  complainant  learn- 
ing that  he  held  a  claim  upon  A.  O.  P.  Nicholson  for  a  sum  nearly 
equal  to  the  amount  to  be  paid,  was  anxious  to  have  said  Nichol- 
son for  his  paymaster,  to  which  he  agreed:  that  complainant 
called  upon  Nicholson,  who  pronused  to  pay  him,  with  which  com- 
plainant expressed  himself  satisfied,  and  told  him  that  he  need  put 
himself  to  no  further  trouble  about  it,  whereupon  he  deposited  $10, 
the  balance  to  make  Nicholson's  note  equal  to  the  demand  of  the 
complainant's,  together  with  the  seventy-five  dollar  note  in  the 
hands  of  the  third  person  referred  to,  and^the  complainant  at  the 
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stme  UflM  dapont^  in  the  han4s  of  the  same  person  the  bond  iot 
the  title,  and  he  considered  the  contract  rescinded.  Whether  this 
contract  of  rescisnon  was  executed  or  not,  depends  upon  the  ques- 
lioD  of  who  was  to  be  responsible  for  Nich<^n's  failure  to  pay  his 
note,  the  complainant  or  defendant ;  if  the  complainant  took  it  in 
nbsoluto  discharge  of  bo  much  of  his  debt,  agreeing  to  risk  the  pay- 
ment, then  the  contract  was  executed,  there  remaining  no  more  to 
bedone;  butif  he  took  it  only  as  a  means  through  whichhe  might 
get  the  money  due  by  the  defendant,  and  the  defendant  was  to  be 
responsible  for  Nichdson's  payment,  then  the  contract  was  not  ex- 
ecuted until  the  money  was  paid,  which  having  never  been  done, 
the  contract  would  remain  executory:  and  that  the  defendant  was 
to  remain  responsible,  his  answer  clearly  shows.  If  the  complain^ 
ant  agreed  to  take  Nicholson's  note  in  absolute  discharge  of  so  much 
of  his  demand,  why  the  necessity  of  depositing  the  $10,  the  $75 
note  and  the  bond  for  title  in  the  hands  of  the  third  person?  if  there 
were  nothing  more  to  be  done,  if  the  defendant  was  not  to  remain 
responsiUen  why  not  have  paid  the  ten  dollars  to  the  plaintiff,  de- 
livered up  to  him  his  note,  and  taken  up  his  own  bond  f  The  trans- 
action between  them  would  have  been  at  an  end ;  but  if  we  were 
left  doubtful  from  the  answer,  that  this  is  the  true  state  of  the  case^ 
all  doubt  will  be  removed  by  the  examination  of  the  testimony  of 
E.  W.  Dale,  the  third  person  spoken  of  in  the  answer,  with  whom 
the  deposit  was  made.  He  says,  that  some  time  in  the  year  1837, 
complainant  and  defendant  came  to  him  and  informed  him»  that 
they  were  about  rescinding  a  contract  for  land  previously  sold  by 
the  defendant  to  the  complainant,  and  requested  him  to  draw  two 
notes,  one  for  one  hundred  dollars,  the  other  for  one  hundred  and 
ten  dollars,  payable  in  March ;  that  the  notes  were  drawn,  but  not 
signed,  and  were  left  in  lus  hands  until  the  complainant  should  de- 
posit with  him  the  title  bond  of  defendant,  and  the  defendant  the 
note  of  the  complainant;  that  the  title  bond  and  note  were  deposit- 
ed accordingly,  but  the  defendant  declined  signing  the  notes,  stat- 
ing that  he  had  a  claim  of  two  hundred  dollars  on  A.  O.  P.  Nichol- 
son, which  he  would  give  in  lieu  of  the  notes  to  complainant,  and 
at  the  same  time  handed  him  ten  dollars  in  money,  which  he  dinsct- 
ed  him  to  pay  over  to  complainant  when  Mr.  Nicholson  should 
have  paid  the  two  hundred  dollars;  that  the  money,  title  bond  and 
note  remauied  in  his  possession  after  March,  1838,  during  which 
16 
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time  defendant  frequently  called  and  enquired  if  Nichobon  had 
settled  the  two  hundred  dollars  with  complainant. 

There  can  be  no  doubt  then  left,  that  defendant  was  liable  for 
Nicholson's  defalcation;  the  money  has  never  been  paid  him;  the 
defendant  has  always  refused  to  pay  it  to  him  himself.  Then  here  ia 
a  contract  to  rescind  upon  the  repayment  of  the  purchase  money,  or 
the  execution  of  notes  by  the  defendant  therefor,  neither  of  which 
has  ever  been  done;  the  contract  then  b  not  executed,  but  execu^ 
tory,  and  as  such  no  bar  to  the  complainant's  right  to  relief. 

The  decree  of  the  chancellor  will  be  reversed,  and  a  specific 
execution  of  the  contract  decreed  here. 


BiusiiM  &  Co.  vs.  DicKBKSoN  &  Shrbwsburt. 

1.  A  coyenant  bj  the  lessor  to  pay  the  lessee  the  cash  valuatioii  of  such  ioi- 
provements  as  the  lessee  might  leave  standing  upon  the  premises  leased  at  the  ter- 
mination of  his  lease,  is  not  a  coTenant  running  with  the  land,  so  as  to  change  th« 
assignees  of  the  rcTeraion  under  the  proyisions  of  the  statute  of  32d,  Henrj  6th, 
ch.  34.  The  coTcnant  is  personal  and  binds  the  lessor  only.  The  assignee  of  the 
reversion  is  not  bound  in  such  case  unless  by  express  words. 

S.  The  resenration  o/  power  by  the  lessor  to  pay  the  value  of  improTementa  in 
one,  two  and  three  years,  or  at  his  election,  to  pay  the  same  out  of  the  rents  of  said 
improTements,  if  they  would  rent  for  an  amount  sufficient  to  pay  the  said  yalue, 
does  not  create  an  equitable  charge  upon  die  estate  so  as  to  authorise  thn  losnoos 
or  their  assignees  to  hold  possession  till  the  value  aforesaid  should  be  dis- 
charged. 

3.  Where  there  is  such  an  alternative  covenant  and  the  lessor  assigned  the  revee- 
rion,  the  lessor  and  those  representing  him  loses  by  such  assignment  the  power 
of  electing,  to  pay  the  value  of  improvements  out  of  the  rents,  and  the  lessor  is  left 
Hable  on  his  covenant  to  pay  in  one,  two  and  three  years. 

All  the  material  facts  in  this  case  are  concbely  and  clearly 
stated  in  the  opinion  of  the  court. 

Cook^  for  complainants. 

Washington,  for  defendants. 

TuRLBTy  J.  delivered  the  opinion  of  the  court. 

On  the  4th  day  of  September,  1928,  Whitmel  H.  Boyd,  Sanrael 
B.  Marshall  and  John  C.  McLemore,  entered  into  an  agreement 


DECEMBER  TERM.  1840.  137 

[Brea]D«  et  aI.  of.  Dickenon,  et  aL] 

under  their  hands  and  seab,  by  which  Boyd  leased  to  Marshall  and 
McLemore,  for  a  term  of  ten  years,  a  lot  of  ground,  in  NashTiUe,  with 
a  front  of  W  feet  on  Market  and  Water  streets.  As  a  oonsideratioD 
for  the  lease,  Marshall  and  McLemore  covenanted  to  pay  Boyd 
and  his  heirs,  the  sum  of  one  hundred  and  fifty  doUan  per  year, 
and  also  the  further  sum  of  five  hundred  dollars  at  the  expiration  of 
the  lease.  Boyd  covenanted  for  himself  and  his  hein,  topay  and  sa- 
tisfy Marshall  and  McLemore,  their  hein  and  assigns,  at  the  expira- 
tion of  the  lease,  the  full  and  fair  cash  valuation  of  such  inqirove- 
ments  as  might  be  standing  on  the  premises  at  the  expiration  of 
the  lease,  provided  it  did  not  exceed  the  sum  of  fifteen  hondred 
dollars :  tUs  sum,  whatever  it  might  be,  ho  reserved  to  himself 
the  right  to  pay  in  one,  two  and  three  years  from  the  expiration 
of  the  lease,  or  to  pay  the  same  out  of  the  rents  of  said  improve- 
ments,  if  they  would  rent  for  an  amount  sufficient  to  pay  it 
Marshall  and  McLemore  took  possessbn  of  the  preouses  under  this 
lease,  and  made  thereon  improvements,  which  are  still  atanding, 
and  worth,  as  is  averred  by  the  complainants,  more  than  fifteen 
hundred  dollars.  This  lease  by  regular  assignment  became  the  pro- 
perty  of  James  Bream  &  Co.  Some  short  time  after  the  date  o( 
the  lease  WUtmel  H.  Boyd  died,  and  in  order  to  efiect  ^  division 
of  his  estate  among  bis  heirs,  a  bill  in  chancery  was  filed,  and  the 
whole  estate  was  sold  under  a  decree  of  court.  Under  this  pro- 
ceeding James  P.  Hollman  and  wife  became  the  legal  owners  of 
the  reversion  in  fee  to  the  premises  leased,  as  has  been  stated :  they 
sold  and  conveyed  to  Joseph  W.  Horton,  and  he  to  the  defendants 
Dickinson  &  Shewsberry.  At  the  expiration  of  the  lease,  the 
complainants  insisted  on  the  right  to  have  satis&ction  for  the  value 
of  the  improvements  according  to  the  contract  of  lease  from  the 
defendants,  as  assignees  of  the  reveision,  or  to  be  permitted  to  take 
the  same  out  of  the  rents  and  profits,  both  which  was  refused  by  the 
defendants.  An  action  of  ejectment  was  brought  by  the  defend- 
ants to  gain  possession  of  the  premises,  and  this  bill  is  filed  by  the 
complainants  to  enjoin  the  action,  until  these  defendants  will  either 
pay  the  value  of  the  improvements,  or  permit  them  to  be  received 
out  erf*  the  rents  and  profits,  and  for  general  relief. 

The  right  of  the  complainants  to  relief  in  this  case,  depends  up- 
on two  legal  propositions. 

1st.  Is  the  covenant  of  W.  H.  Boyd  for  himself  and  heirs,  to  pay 
for  the  improvements  which  the  lessees,  Marshall  and  McLemore, 
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might  leave  standing  oh  the  premises,  duch  a  covenant  as  runs  MUb 
the  ktnd»  and  vill  under  the  proviskms  of  the  statute  of  SSdy  Hanrjr 
8th,  chv349  charge  the  defendants  as  assignees  of  the  revenionc 
whether  a  particular  express  covenant  sufficiently  touches  andcoA- 
cems  the  thing  demised^  as  to  be  capable  of  running  with  the  laad# 
IS  not  unfrequently  a  question  of  difficulty,  but  such  as  We  do  &ol 
feel  it  to  be  in  the  case  now  under  consideraticm.  There  is  no 
covenant  on  the  part  of  the  lessees  to  improve;  they  may  do  soi  or 
noti  at  their  option.  The  covenant  is  on  the  part  of  the  lessor  to 
pay  for  improvements  if  they  should  be  made  and  left  standing  at 
the  expiration  of  the  lease.  A  covenant  to  run  with  the  land  must 
touch  and  concern  it,  and  it  is  difficult  to  conceive  how  a  covenant 
to  pay  a  pecuniary  consideration  for  a  house,  if  the  tenant  shall 
think  proper  to  erect  it,  can  be  said  to  touch  and  concern  the 
estate.  But,  even  supposing  that  the  tenants  in  this  case  had  cov^ 
enanted  to  make  improvements,  we  are  of  opinion  it  would  have 
been  a  covenant,  not  running  with  the  land  and  not  binding  upon 
the  assignee  of  the  assignor  of  the  reversion.  We  consider  ihm 
very/ point  aasettled  directly  and  conclusively  by  Spencer^s  case,  5tll 
Coke's  Rep.  16.  That  case  was  this :  Spencer  and  wife  brought 
an  action  of  covenant  against  Clark,  assignee  of  L,  assignee  of  8«» 
and  the  case  was  tins :  Spencer  and  wife  by  deed  indented,  dmiis- 
ad  a  house  on  certain  land  to  S.  for  a  term  of  21  years,  by  which 
indenture  S.  covenanted  for  himself,  his  executors  and  administra- 
tors, that  he,  his  executors,  administrators  or  assigns,  would  bu3d 
a  brick  wall  upon  a  part  of  the  land  demised;  S.  assigned  to  J.  and 
J.  to  the  defendant,  and  for  not  making.the  brick  wall,  the  plaiii- 
tiflb  brought  tne  action  of  covenant  against  the  defendant  as  as* 
signee*  The  first  point  adjudged  is,  when  <*the  covenant  extends  to 
a  thing  in  esse^  parcel  of  the  demise,  the  thing  to  be  done  by  fordo 
of  the  covenant  is  quodam  modo  annexed  and  appurtenant  to  the 
thing  demised,  and  shall  go  with  the  land,  and  shall  bind  the  aa^ 
signee,  although  he  be  not  bound  by  express  words;  but  when  .the 
covenant  extends  to  a  thing  which  is  not  in  being  at  the  time  of 
the  demise  it  cannot  be  appurtenant  or  annexed  to  the  thing  which 
hath  no  being ;  as  if  the  lessee  covenants  to  repair  the  houses  do> 
mised  to  him  during  the  term,  that  is  parcel  of  the  contract,  and 
extends  to  the  support  of  the  thing  demised,  and  therefore,  is  qtuk^ 
i2am  modo  annexed  and  appurtenant  to  the  houses,  and  shall  bind  the 
assignee,  although  he  be  not  expressly  bound  by  the  covenant;?  but 
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in  the  ease  at  bar,  the  cotenants  toficeiti  a  thing  which  was  not  ifi 
esse  at  the  tiaie  of  the  demise  made,  but  to  be  newly  built  thereaf- ' 
teiv  and  thetefbre  shall  bind  the  covenantor,  his  executors  and  ftd* 
mimstrators,  and  not  the  assignee,  for  the  law  will  not  annex  the 
eoreliant  to  a  thing  which  Inth  no  being. 

The  Sd  point  resolved  in  this  case  is,  if  the  lessee  had  coi^enant* 
ed  fojr  hinisetf ^and  his  assigns,  that  they  would  make  a  new  waU 
upon  some  part  of  the  thing  demised,  that  for  as  much  as  it  is  to  be 
done  upon  the  land  demised,  that  it  shodd  bind  the  assignee;  fcnr 
dthou^  the  covenant  doth  extend  to  a  thing  to  be  newly  made, 
yet  it  is  to  be  made  upon  the  thii^  demised,  and  the  assignee  is 
to  take  the  benefit  of  it,  and  therefore  shaU  bind  the  feusignee  by 
express  words. 

The  Ist  point  in  this  case  deterraiaes,  that  a  covenant  to  build  a 
new  wall  upon  tfae  demised  premises  does  not  run  with  the  land. 
And  the  Sd,  that  the  assignee  is  not  responsible  in  the  covemint, 
imlsBs  he  be  bouad  in  it  by  exfMress  words.  There  can  be  no  dif* 
ference  in  the  legal  construction  of  a  contract  to  erect  a  wall,  and 
one  to  bttiU  a  house,  and,  therefore,  if  McLemore  and  MarrimH 
fand  oovebanted  to  busld  upon  the  leased  premises,  it  would  have 
been  a  l^ersoMl  coveaant  obligatory  upon  those  etpressly  beuHd 
by  it,  and  not  running  with  the  land,  of  course  jit  will  not  be  sup* 
posed  that  the  Urant  of «  covenant  on  the  part  of  the  tenants  to  ini* 
prove,  places  the  comj^ainant  in  a  better  situation  than  if  it  had 
been  made.  There  can  be  no  pretence  then  for  saying  that  the 
oovenant  of  Whitmel  H.  Boyd  to  pay  fcnr  improvements  left  upion 
the  premises  at  the  expir^icm  of  the  lease  run  with  the  estate,  and 
charges  the  assignee  of  the  reversion.  A  partial  attempt  has  been 
made  to  sustain  the  complainants  right  to  relief  upon  this  point, 
^Bspon  the  construction  of  statute  of  33d,  Henry  8tfa,  cb.  34,  which 
it  is  said  expressly  gives  this  action.  That  statute  was  passed  to 
alter  the  common  law  princifde,  that  covenants  run  with  the  land, 
bat  not  with  the  reversion,  and  to  give  an  action  in  such  a  case, 
botii  ior  and  against  the  assignee  of  the  reversion,  and  although  as 
is  observed  in  the  commentary  upon  Spencer's  case,  in  3  Law 
Library,  the  words  of  this  act  are  very  general,  and  taken 
literally  would  comprehend  every  covaMmt  expressed  in  the  lease; 
yet,  Lord  Coke,  in  the  conclusion  of  Spencer's  case,  says,  it  was 
resolved  to  extend  to  covenants  which  touch  or  concern  the  thing 
demised  and  not  to  collateral  covenants.    The  same  construction 


130  NASHVILLE: 

[Bream,  et  al.  ot.  Dickenon,  et  al.] 

is  given  to  the  statute  by  Lord  Kenyon  in  delivering  the  opinion 
of  the  court  in  the  case  of  Webb  vs.  Russell^  3  Term  Rep.  393:  it 
cannot  then  be  extended  further,  and  does  not  cover  the  complain* 
ant's  case. 

2d.  Does  the  reservation  of  the  power  by  Whitmel  H.  Boyd  the 
lessor,  **U)  pay  the  value  of  improvements  in  one,  two  and  three 
years,  or  at  his  election,  to  pay  the  same  out  of  the  rents  of  said 
improvements,  if  they  would  rent  for  an  amount  sufficient  to  pay 
it,''  create  an  equitable  charge  upon  the  estate  so  as  to  warrant  the 
complainants  in  seeking  satisfaction  for  their  demand  out  of  it  ?  We 
think  not.  There  are  no  words  by  which  the  chaise  is  expressly 
created,  nothing  in  the  nature  and  circumstances  of  the  contract, 
for  which  it  can  be  implied.  No  security  from  Boyd  was  either 
asked  or  desired:  the  lessees  were  satisfied  of  his  personal  respon- 
sibility, and  willing  to  rest  upon  it.  The  right  to  pay  out  of  the 
rents,  Boyd  reserved  for  his  own  benefit,  in  case  he  should  find 
it  more  convenient  than  to  pay  it  himself.  There  is  nothing  from 
which  it  can  be  said,  that  if  he  chose  to  pay  by  the  rent,  the  lessees 
were  to  continue  in  possession;  he  might  immediately  upon  the  ex- 
piration of  the  lease,  have  rented  to  other  tenants,  and  appropriat- 
ed the  proceeds  to  the  discharge  of  the  complainants'  demand, 
and  that  without  asking  their  consent.  But  as  it  is  said,  that  he 
has  reserved  the  power  to  pay  personally,  or  out  of  the  rents,  and 
no  election  having  been  made  as  to  the  mode,  the  complainants  have 
a  right  to  keep  possession  of  the  premises  and  pay  themselves. 
When  it  is  determined  that  the  assignees  of  the  reversion,  take  the 
es^te  discharged  from  any  liability  upot^the  covenant,  it  necessa- 
rily follows,  t^t  they  are  entitled  to  the  possession  immediately 
upon  fhe  expiration  of  the  lease,  and  of  consequence  to  the  rents 
and  profits.  When  the  reversion  was  assigned,  the  lessor  of  the 
complainant  and  those  representing  him,  lost  the  power  of  electing 
to  pay  out  of  the  rents,  for  their  interest  in  the  estate  was  gone, 
and  they  were  necessarily  left  personally  liable  for  the  demand,  and 
might  have  been  sued  upon  the  covenant  to  pay  in  one,  two  and 
three  years. 

We  are,  then,  of  opinion,  that  in  no  point  of  view,  in  which  this 
case  can  be  looked  at,  are  the  complainants  entitled  to  any  relief 
against  these  defendants.  We»  therefore,  reverse  the  decree  of  the 
chancellor,  and  dismiss  the  bill. 
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RUSSBLL   VS.   PyLAND. 

A  note  giren  to  lecore  the  pajment  of  moiiej,  won  on  an  eleotion  ie  Toid ;  and 
thia  if  BO,  whether  the  persona  wagering  were  electors  or  not,  and  vrtkethet  the  wa^ 
ger  was  made  beJbre  the  election  or  afterwards. 

William  J.  Pyland  instituted  an  action  of  debt  in  the  circuit 
court  of  Marshall  county,  on  the  3nd  day  of  October,  1839, 
against  John  Russell,  upon  a  note  executed  to  Pyland  by  Russell, 
for  the  sum  of  $1000.  The  defendant  pleaded  that  the  note 
was  won  of  him  by  the  plaintiff  in  a  wager  on  the  election  ot 
Governor  of  the  State  of  Tennessee,  in  the  year  1839,  and  was 
without  consideration*  Upon  this  plea  issue  was  taken  and  the 
cause  was  sulHnitted  to  a  jury  of  Marshall  county  at  the  Septem- 
ber term,  1839;  upon  the  proof  introduced  and  under  the  charge 
of  judge  Dillahunty,  the  jury  returned  a  verdict  for  the  plaintiff 
for  the  amount  of  note,  $1000,  and  $69  90  damages.  The  de- 
fendant moved  the  court  for  a  new  trial,  on  the  ground,  that  the 
verdict  was  contrary  to  the  evidence  in  the  cause.  This  motion 
was  overruled  and  a  judgment  rendered  in  favor  of  .the  plaintiff  fop 
debt  and  damages,  from  which  defendant,  Russell,  appealed  in  er- 
ror to  the  supreme  court  The  £Gu:ts  of  the  case  are  fidly  set  forth 
in  the  opinion  of  the  court 

Meigs  and  Venabk^  for  the  plaintiff  in  error,  cited  AUen  vs. 
Heame^  I  T.  Rep.  50:  Rust  vs.  Oott,  9  Cowan,  169:  5  Wen. 
250. 

Pillow^  for  the  defendant  in  error. 

.Rkbsb,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  upon  a  note,  made  by  the  plaintiff 
in  error,  and  payable  to  the  defendant  for  one  thousand  dollars. 
Two  pleas  were  filed,  which  in  substance,  state  that  Russell  and 
Pyland,  previous  to  the  elction  for  Governor  of  the  State  orTiUil- 
nessee  in  the  year  1839,  being  themselves  electors  in  that  MHiitidti, 
bet  and  baigained  with  each  other,  upon  the  result  of  the  election, 
the  said  Russell,  the  sum  of  one  thousand  dollars,  that  Newton 
Cannon  would  be  elected  Governor,  and  the  said  Pyland,  the  sum 
^  five  hundred  dollars,  that  James  K.  Polk  would  be  elected;  and 
that  said  note  was  given  in  consequence  of  said  bet,  and  as  a  secu- 
rity for  its  paymmt,  if  the  same  sdiould  be  lost.    On  the  trial,  two 
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witnesses  proved,  that  they  heard  Pyland  admit  that  the  note  sU'< 
ed  on,  had  been  bet  on  the  election.  Another  witness,  WUMam  S. 
Anderson,  proved  that  on  the  day  of  the  election,  for  Grovernor,  in 
August,  1839,  the  plaintiff  and  defendant  came  to  him  about  12 
o'clock  and  placed  in  his  hands  the  note  sued  upon,  and  a  note  on 
one  GoUeyt  foe  five  hundred  dollars,  and  told  him  if  Polk  was  elect- 
ed Giovemor,  that  witness  was  to  hand  the  notes  over  to  Pyland, 
but  that  if  Cannon  was  elected  Governor,  to  give  them  to  Rusa^L 
He  proved  also,  that  they  were  electors  in  that  election. 

The  bill  of  exceptions  states,  that  the  charge  was  satisfactory. 
A  verdict  was  found  for  the  plaintiff,  which  the  court  on  motion, 
refused  to  set  aside.  As  the  evidence  was  all  on  one  side,  and 
fully  established  the  truth,  in  substance,  of  the  pleas,  we  are  unaUe 
to  perceive  the  ground  on  which  ^tiB  verdict  was  penmtted  to 
stand.  If  it  be  said  in  such  cases,  the  parties  are  in  pari  detictBf 
then  the  defendant,  who  seeks  to  set  aside  a  security  void  on 
grounds  of  public  policy,  and  to  resist  an  illegal  demand,  is  in  tbe 
better  condition  of  the  two.  In  the  case  of  Alhn  vs.  Heame^  1 
Term  Rep.  56,  a  wager  between  voters,  with  respect  to  a  member 
of  Parliament,  laid  before  the  poll  began,  was  decided  to  be  illegal, 
on  the  grounds,  that  it  was  corrupt  and  against  the  fundamental 
principles  of  the  British  constitution,  that  it  wiu  a  gaming  contract 
not  to  be  encouraged,  and  of  dangerous  tendency.  And  judge 
Van  Ness,  in  the  case  of  Buren  vs.  Richer^  4  John.  Rep.  435,  re^ 
ferring  to  the  above  case  very  properly  observes,  *Hhat,  if  for  such 
reasons,  a  bet  of  thb  description  was  considered  to  be  void  in  Eng- 
land,how  much  is  their  force  increased,  when  applied  to  an  ani^lqgpus 
case  in  our  country,  in  which  the  very  existence  of  every  depart- 
ment of  the  government  depends  upon  the  free,  and  unbiassed  ex- 
ercise of  Uie  elective  franchise*'  We  are  not  left  heret,  however, 
«f,Mi^N9w  York,  in  thecaselast  refered  to^  and  in  the  case  oiButt 
vu*  dMf  9  Cowan,  169,  to  general  reasonings  of  a  moral  and  po- 
Jjj^lqpl'^ccharacter,  nor  can  we,  as  they,  be  embarrassed,  by  such 
quei3|pns,  as  whether  the  wager  took  place  before  or  after  the 
election;  whether  those  who  wagered,  were  electoxv  or  not,  or 
whether  they  had  voted  or  not.  Because  our  legislature,  in  1883, 
with  a  wise  and  prudent  forecast,  and  with  an  elevation  and  puri- 
ty of  political  morals,  worthy  of  all  praise,  cut  off  by  the  roots, 
and  at  one  blow,  all  such  distinctions,  when  they  declared,  (ch.  33, 
jfc  3,)  «<  that  any  person  or  persons,  who  shall  nmke  any  b^t  or  w$i- 
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ger  of  moiieyy  or  other  valuable  tbing,  tipon  any  election  in  this 
StatOt  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of, on  indictment  or  presentment,  shall  pay  a  fine,"  &c.  Here  we 
see  a  bet,  or  wager  upon  an  election,  is  placed  upon  the  footing  of 
actual  gaming  in  other  oases.  The  legislature  justly  viewed  it  as 
a  gnat  evil.  It  may  lead  to  bribery  and  corruption;  but  short  of 
that,  how  revolting  it  ia  to  witness,  the  mean,  sordid  and  mercenary 
motives  of  the  gambler  mingling  themselves  in  the  exercise  of  the 
elective  franchise,  whidi  should  be  entirely  guided  and  controlled 
by  a  liberal  and  enlightened  patriotism.  The  note  then,  in  this 
case,  was  illegal  and  void  by  the  principles  of  common  law  itself, 
and  the  taking  and  giving  it  upon  a  wager,  on  an  election,  an  in- 
dictable offence  by  the  statute.  Why  then,  should  not  the  verdict 
be  set  aside  in  this  court?  There  is  no  question  of  preponderancy  in 
the  proof,  no  weighing  of  the  testimony,  no  intendment  in  favor 
of  the  verdict.  There  is  nothing  to  sustain  the  verdict,  nothing 
upon  which  it  can  stuid,and  it  must,  therefore,  be  set  aside,  and'  a 
new  iriai  granted. 


Williamson  t)5.  Webb. 

1.  Wliere  the  sheriff  perviitted  a  defendant  in  a  ea.  «i.  to  escape  and  motion  was 
ma4e  a§;ainst  such  sheriiT  nnder  the  act  of  1803,  ch.  18,  sec.  3,  fcr  the  amount  of 
monejr  specified  in  the  ea,  ia.:  Held,  that  it  was  not  necessary  for  the  j^ainti^  to 
produce  Che  sheriflPs  bond  to  authorise  a  judgment  against  him ;  his  election,  qual- 
iAoatioB,  eicecntioB  of  a  bond  constitate  him  sheriff,  and  as  such  he  is  liable 
witboat  refcttiiee  to  the  bond. 

S.  The  cause  of  action  existed  against  the  sheriff,  so  soon  as  he  permitted  the 
detedant  Im  tha  m.  m.  to  escape^  and  if  a  recorded  bond  was  offered  at  the  time  of 
the  trial,  it  was  admissible  evidence  against  the  sheriff  and  bis  securities,  though  it 
maj  not  havo  been  recorded  at  the  time  of  the  making  of  the  motion. 

William  Williamson  recovered  a  judgment  at  the  February  term, 

1839,  of  the  circuit  court  of  Giles  county,  against  Joel  S.  Carter, 

for  the  sum  of  $150  damages  and  #65  costs.    On  this  judgment  a 

ca.  sa.  was  issued  on  the  33d  January,  1840,  which  came  to  the  hands 

of  J.  A.  Jackson,  a  deputy  of  the  sheriff  of  Giles  county,  Thomas 

S.  Webb.    Jackson  arrested  Carter  by  virtue  of  this  writ,  on  the 

Kth  day  of  February  following,  and  took  the  bond  of  J.  S.  Car- 
17         ^ 
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ter  and  M.  Garter,  in  the  sum  of  $359,*  conditioned  that  Joel  flL 
Carter  should  ^'appear  before  the  judge  of  the  circuit  oourt  of  Gileai 
county^  at  the  court  house  in  the  town  of  Pulaski,  on  the  third 
Monday  in  February,  1840,  to  answer  W.  WiHiaauK>n  of  a  plea 
of  damage,  that  he  render  to  him  the  sum  of  $150  daimages  and 
$65  costs,  and  then  and  there  to  satisfy  the  judgment  of  the  court, 
or  render  himself  to  the  custody  of  the  sheriff/'  Upon  the  exe- 
cution of  the  bond  Carter  wasdischaiged  by  the  deputy  from  custo- 
dy. It  does  not  appear  that  any  proceedings  were  had  at  the  Febru- 
ry  term,  but  at  the  June  term,  1840,  WiHiamson,  by  his  attorney, 
moved  the  court  for  judgment  against  Webb,  **as<Mf  the  February 
term,"  for  suffering  the  said  Joel  S.  Carter  to  escape.  The  plain- 
tiff read  the  co.  xo.,  the  bond  taken  by  Jackson  and  the  sheriff's 
bond,  and  introduced  Jackson,  who  proved  the  arrest,  and  discharge. 
There  was  no  certificate  to  the  sheriff's  bond  showing,  that  it  had 
been  recorded. 

The  defend^t  then  introduced  the  clerk  o(  the  county  court, 
who  testffied,  that  the  sheriff's  bond  had  not  been  reccMrded  till  the 
3nd  day  ci  March,  1840,  and  after  the  motion  had  been  made. 
Dillabunty,  the  presiding  judge,  gave  judgment  in  favor  of  the  de- 
fendant, from  which  judgment  the  plaintiff  appealed  in  error  to 
the  supreme  court. 

CombSf  for  plaintiff. 

1.  The  bond  taken  by  Jackson  was  void.  Ftd^act  of  1834,  oh. 
17: 1825,  ch.  57,  N.  &  C.  394,  directing  how  ca*  so.  bonds  shall  be 
taken.  The  bond  taken  in  this  case,  not  being  authorised  by  any 
statute,  was  wholly  unavaUableto  the  plaintiff  in  the  execution  and 
the  taking  of  such  bond  and  discharge  of  the  defendant  thereupon 
was  an  escape.    3  Haywood,  144. 

3.  The  plaintiff  has  his  remedy  by  motion.  Vide  act  of  1803,  ch. 
18,  N.  &  C.  p.  394. 

3.  The  sheriff  himself  would  be  liable,  though  his  bond  were  not 
recorded* 

Neil  8.  Brownt  for  the  defendant. 

1.  By  the  act  of  1777,  ch.  8,  sec.  3,  it  is  provided,  that  ''said 
bond,  (the  bond  of  the  sheriff,)  every  county  court  is  hereby  requi- 
red and  empowered  to  demand,  and  take  and  cause  to  be  acknowl- 
edged before  them  in  open  court  and  recorded;  and  upon  a  breach 
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of  the  condition  of  such  bond,  the  party  or  parties  injured,  may 
maintain  an  action  thereon/' 

This  is  one  of  the  requisites  laid  down  by  the  act  which  pre- 
scribes, that  the  sheriff  shall  give  bond,  and  is  a  part  of  the  same 
aecti<m;and  this  court  haye*decided,*'that  if  astatutory  bond  do  not 
pursue  the  directions  of  the  statute,  the  summary  remedies  giv- 
en upon  it  by  the  statute  cannot  have  eflbct."  See  OooduAn  vs. 
Sanders  and  Read^  9  Yer.  91;  also.  Porter  vs.  Webb,  4  Yen  161: 
and  Cheatham  vs.  Bomll,  6  Yen  311. 

Now  the  record  shows,  that  at  the  time  the  motion  was 
made  in  the  circuit  court,  the  bond  of  the  sheriff  was  not  recorded, 
**andhow,''  in  the  language  <^  this  court,  (in  the  case  of  Chodwin 
vs.  8ander$  and  Read,  above  cited)  ^'could  the  clerk  of  the  county 
court  of  Giles,  of  a  bond  muK^owIedged  in  open  court,  and  unre- 
corded, give  an  authentic  or  official  copy,  constituting  the  basis  of 
this  proceeding?*  It  ii  true,  the  bond  was 
and  befbre  the  motbn  was  finally  heard, 
tered,  the  suit  commenced,  bottomed  upoi 
If  a  summary  remedy  cannot  be  had 
unrecorded  Ixmd,  can  the  recording  of 
menoed,  have  a  retrospective  effect,  and| 
ffative,  which  otherwise  would  be  null 

This  court  have  decided,  in  the  case  of 
Xeadf  ^that  the  principle  is  the  same,  where  tlie  variances  from 
the  statute,  were  in  the  terms  and  stipulations  of  the  bond,  in  the 
persons  to  whom  made  payable,  &c.  as  where  the  bond  had  not 
been  recorded."  Now  suppose  a  sheriff  were  to  give  a  bond,  pay- 
able to  the  secretary  of  State,  and  a  motion  wM*e  made  against 
him  upon  it,  and  before  the  motion  was  disposed  of  by  the  court, 
the  sheriff  were  to  correct  his  bond  and  make  it  payable  to  the 
Governor,  or  make  a  new  bond  payable  in  like  manner,  could  the 
motion  be  sustained,  and  could  judgment  be  properly  rendered  un- 
der such  cireumstances?    Certainly  not. 

At  the  time  the  modon  was  entered,  there  was  no  sheriff's  bond, 
for  all  purposes  of  summary  remedy.  The  question  might  be  dif- 
ferent, if  the  motion  had  even  been  withdrawn  and  entered  anew 
after  the  bond  was  recorded. 

3.  Again,  it  does  not  appear  upon  the  face  of  the  record,  that  the 
sheriff's  bond  has  ever  been  recorded.  It  has  been  exhibited,  and 
made  a  part  of  the  recoird,  but  the  clerk's  certificate  does  not  ap- 
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pear  upon  it.  ''In  a  proceeding  by  motion  aninst  the  sheriff  for 
the  non-return  of  process,  under  the  act  of  1803,  ch«  18,  every  fact 
necessary  to  a  recovery,  must  appear  upon  the  face  of  the  record, 
to  give  the  court  jurisdiction."  See  Porter  vs.  TFeM,4  Yen  161. 

The  hill  of  exceptions  states,  that  the  bond  was  recorded  after 
the  motion  was  made,  but  before  it  was  decided  by  the  circuit  oourt; 
but  the  bond  itself,  which  is  pretended  to  be  exhibited,  does  not 
show  the  fact  The  case  then,  before  this  court,  is,  as  though  the 
bond  had  never  been  recorded  and  the  mere  statement  of  that 
fact,  in  evidence,  cannot  supply  the  defect 

Grsbn,  J.  delivered  the  opinion  of  the  court. 

This  is  a  motion  against  the  defendant,  sheriff  of  Giles  county, 
under  the  act  of  1803,  ch«  18,  sec.  3,  which  authorises  a  judgmeDt 
by  motion  against  a  sheriff,  who  shall  permit  a  defendant  to  go  at 
large,  that  has  been  arrested  by  virtue  of  a  ca.  ^o. 

There  is  no  dbpute,  but  that  the  defendant  in  the  ca.  so.  was  ar- 
rested and  then  permitted  to  go  at  laige,  nor  is  it  coifitended  that 
the  bond,  which  was  taken  by  the  sheriff,  is  of  any  force.  The 
motion  was  made  at  the  June  term  last,  but  the  record  says  it  was 
entered  then,  for  the  preceding  term.  It  appears  from  the  testimo- 
ny of  the  clerk  of  the  county  court,  that  the  sheriff's  bond  was 
not  recorded  until  after  the  February  term,  but  was  recorded  be- 
fore the  June  term.  It  is  insisted,  that  as  the  bond  was  not  recor- 
ded, until  after  the  motion  was  entered,  although  the  record  was 
regularly  made  before  it  came  on  to  be  heard,  and  determined,  the 
motion  must  fail. 

We  cannot  concur  with  this  argument  The  default  of  the 
sheriff,  constitutes  the  cause  of  action,  and  not  the  recording  the 
sheriff's  bond.  That  was  only  necessary  as  evidence  to  authorise  a 
judgment  against  the  securities,  and  if  before  the  trial,  it  were 
done,  and  a  certified  copy  of  the  bond  exhibited,  that  would  be  suf* 
ficient  But  whether  the  bond  had  been  recorded  or  not  the  sher- 
iff himself  would  be  liable.  Hb  election,qualification  and  execution 
of  a  bond,  constitute  him  sheriff,  and  as  such,  he  is  liable  for  any 
default,  without  reference  to  the  bond.  It  need  not  be  produced 
to  authorise  a  judgment  against  him;  so  that  in  either  view  of  the 
case,  a  judgment  should  have  been  rendered  for  the  plaintiff  The 
judgment  will  be  reversed,  and  this  court  proceeding  to  render  such 
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m  the 


Uum.  vs.  Gnumf. 


#Ui6rJ^ga]d0teiiMwbichbelia«af«iBstth«Miitol  bif  creditor. 

9.  WlMMajadgm«ntwaareiidandintlMeoimiyoo«nagtt|Bitftgfti«|ilMe«fto^ 
wbich  there  was  aa  appeal  to  the  circuit  court;  the  gamiehee  laaj  iaiiit  «poa  tke 
■tatate  of  Kmitationt  or  anj  other  legal  defence  aiieing  upon  the  faoto  diadoeed, 
although  he  did  notineUt  upon  nich  defence  upon  his  examination  in  the  county 
•r  ofier  to  wake  it  by  plea. 


3.  Wherea  gamiBhee  acknowledged  in  hie  answer  that  he  had  traneferred  hie 
alodc  in  a  banfcfiig  company,  to  the  company,  lor  the  purpose  of  evading  tesponsi- 
billtf  totheeraditorsofthelnitittttiont  HeU«  that  this  was  not  soeh  an  acknowl- 
AdgBMnt  of  a  sabsiBiii^  debras  wauld  take  ifce  ease  out  of  the  statute. 


At  the  June  term,  184D,  of  the  circuit  court  of  Lincoln  county, 
Robert  P.  Currin  recovered  a  judgment  again  Joseph  Hinkle  for  the 
sum  of  one  thousand  and  nineteen  dollars  and  eighty  cents  and 
costs.  From  this  j  udgment  Hinkle  appealed  in  error  to  the  supreme 
court.  AH  the  material  facts  of  the  case  are  disclosed  in  the  opin- 
ion of  the  court. 

/.  Camfibellf  for  pluntiff  in  error. 

F.  B.  Foggt  for  defendant  in  error. 

GsSBti,  J.  delivered  the  opinion  of  the  court, 

At  the  April  term,  1839,  of  the  Linodn  county  court,  the  de* 
fendant  in  error  obtained  a  judgment  againsit  the  FayetteriHe  Ten** 
iiessee  Bank  for  nine  hundred  and  ten  dollan,  upon  ^Mch  an  exe^ 
cQtion  issued.  On  the  34th  of  March,  1835,  another^./a.,  issued, 
on  which  the  sheriff  returned,  '*No  eflS^ts  of  the  FktyetteviUe  Ten- 
nessee  Bank  ibund  in  my  county,  on  which  to  levy  tlii8yi./a»,ganu- 
shoed  Joeeph  Hinkle  and  BBiot  Hickman,  which  is  herewith  return-* 
ed.^  The  gamishee-summons  issued  the  14th  of  April,  1885.*^ 
Hinkle  appeared  and  answered  interrogatories. 

The  material  facts  stated  in  his  answer  are,  that  in  1820,  he  was 
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owner  of  seventy-four  shares  of  the  stock  of  the  Fayetteville  Ten^ 
nessee  Bank,  upon  which  he  had  paid  one  thousand  eight  hundlM 
and  fifty  dollars;  and  that  he  had  borrowed,  in  addition  to  other 
sums,  three  thousand  dollars,  for  which  the  bank  discounted  hia 
note,  and  all  of  which  he  had  paid,  except  the  sum  of  one  thousand 
eight  hundred  and  fifty  dollars,  the  amount  which  had  been  paid 
on  his  stock;  that  by  an  agreement  with  the  bank,  in  1821,  he  had 
transferred  all  his  stock  to  the  bank,  and  the  bank  gave  up  his  note 
for  his  stock.  When  these  transactions  occurred  he  was  solvent, 
and  able  to  pay,  and  the  transfer  was  made  to  avoid  further  re- 
sponsibility as  a  stockholder  in  said  bank.  He  does  not  think  he  is 
indebted  to  the  bank. 

Upon  these  facts  the  county  court,  by  virtue  of  the  act  of  1821, 
ch.  197,  gave  judgment  against  Hinkle;  from  which  he  appealed 
to  the  circuit  court.  In  the  circuit  court  it  was  agreed  that  he 
might  rely  on  the  statute  of  limitations  as  if  pleaded,  provided  he 
could  at  that  time  file  such  plea.  The  circuit  court  rendered 
judgment  against  him,  from  which  he  prosecutes  bis  appeal  in  error 
to  this  court. 

1.  The  first  question  is,  could  Hinkle,  the  garnishee,  rely  upon 
the  statute  of  limitations  in  his  defence,  although  he  did  not,  upon 
his  examination,  insist  upon  that  defence,  nor  ofier  to  make  it  by 
plea  in  the  county  court.  We  think  he  had  a  right,  in  the  circuit 
court,  to  insist  upon  this  defence.  The  proceedings  by  garnish- 
ment are  peculiar.  There  are  no  pleadings  drawn  out  in  writing, 
on  either  side.  The  execution  against  the  original  debtor,  the 
gamishee-summons  and  the  declaration  of  the  garnishee  constitute 
the  case.  The  pleadings  are  ore  tenus.  Each  party  insists  before 
the  court  upon  the  legal  questions,  whether  for  judgment  or  for  de- 
fence that  may  arise  upon  the  facts  stated.  It  is  not  necessary  that 
the  garnishee  upon  his  examination  shall  insbt  upon  every  matter 
of  defence  which  may  legally  exist  upon  the  facts  he  discloses.  He 
is  called  upon  to  disclose  the  facts  in  relation  to  his  indebtedness. 
This  he  can  do  without  the  assistance  of  counsel.  But  to  say  that 
he  can  make  nodefendl),  that  he  does  not  himself  rely  upon  his  ex- 
amination, would  be  to  entrap  ignorant  men,  not  informed  of  the 
defence  they  ought  to  make,  and  render  them  liable  in  cases  where, 
by  the  law,  no  judgment  ought  to  be  rendered. 

2.  But  it  is  said  that  this  plea  cannot  avail  the  present  case,  be- 
cause the  answer  of  Hinkle  acknowledges  a  subsisting  tlebt.    In 
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this  pontion  the  counsel  is  mistaken  as  to  the  fact.  He  says  ex- 
pressly he  does  not  think  he  is  indebted  to  the  buiL  If  the  dis- 
dosure  that  he  had  transferred  the  stock  to  avoid  responsibility, 
shoold  be  considered  as  evidence  of  fraud,  that  would  render  that 
transaction  void  as  to  creditors;  still  this  is  a  history  of  the  trans- 
action upon  which  the  law  would  create  him  debtor  to  the  bank  for 
the  benefit  of  the  creditors,  and  not  such  an  acknowledgment  of  a 
debt  as  would  take  the  case  out  of  the  statute,  if  the  bank  were 
suing  and  there  were  no  impediment  of  fraud  in  the  way  of  a  re- 
covery. 

3.  It  is  contended  that  a  garnishment  is  not  such  an  action  as 
will  admit  of  the  plea  of  the  statute  of  limitations.  It  is  true,  this 
proceeding  is  not  mentioned  in  the  statute,  but  it  would  be  strange 
if  after  a  debt  has  been  barred  by  the  statute  of  limitations,  so  that 
the  original  creditor  could  not  recover  it,  the  debtor  might  be 
summoned  by  an  execution-creditor  of  his  creditor,  and  be  stript  of 
a  defence,  which  would  be  a  complete  protection,  had  his  creditor 
sued.  We  think,  that  as  this  proceeding  is  in  effect,  the  prosecution 
of  the  claim  of  the  creditor  by  means  of  the  garnishment,  the 
debtor  is  entitled  to  all  the  defences  upon  the  garnishment  which 
he  could  make  against  his  creditor  had  he  sued,  except  such  air 
might  exist  against  a  creditor  in  consequence  of  collusion  with 
his  debtor  to  avoid  the  payment  of  his  debts.  The  time,  therefore, 
that  woukl  bar  the  demand  as  between  a  debtor  and  his  immediate 
creditor  may  be  relied  on,  and  constitutes  a  good  defence  for  the 
debtor  when  gamisheed. 

4.  But  it  is  said  the  statute  does  not  apply  here  because  this  was 
a  debt  for  stock  that  is  due  at  any  time,  whenever  the  directors  may 
call  for  it.  But  this  demand  is  not  of  the  character  su^fested  in 
this  proposition.  Here  Hinkle  had  given  his  note  for  his  stock, 
whkJi  the  bank  held,  and  which  he  was  liable  to  pay  at  any  time  it 
might  be  demanded.  This  note  was  given  up  in  1821,  and  the 
stock  transferred,  and  the  whole  matter  was  settled  between  him 
and  the  bank.  The  garnishee-summons  issued  fourteen  years  af- 
terwards. The  bank  could  not  recover,  were  the  question  of  fraud 
out  of  its  way ;  and  to  allow  Gurrin  to  do  it,  would  be  placing 
him  in  a  better  situation  than  the  creditor  of  Hinkle  could  possibly 
have  been. 

We  think  the  judgment  should  be  reversed,  and  order  it  accord- 
ingly. 
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WlLKlNS   VS.  GiLMORE. 

1«  Ir  tf  flhtti  or  wrvant  oonnnit  a  trespaaa  hf  the  conMBUkd  or  enfeottragemeiH 
of  t^  atttor,  tie  auMter  is  gttihy  of  dio  (Mjitfii. 


9.  In  the  aetiott  of  tnetpafls  the  jurf  are  not  restrained  in  their  atweiment  of 
dmafeelo  the  amoimt  of  mere  peoaniarj  loes  sastained  bj  the  plaintiff,  but  may 
a^rasd  liawpgiis  in  leepeot  of  the  maKcioue  ooandact  of  die  defendant  and  the  do' 
gree  of  iniult  with  which  the  tieepaaB  fms  been  attended* 

3.  Wbeie  (he  eapieme  coart  ia  not  informed  by  the  natniift  of  tbe  ease  or  by  a 
statement  in  the  bill  of  exceptions  that  it  contains  all  the  evidence  submitied  to 
the  jury,  the  court  will  presume  that  the  evidence  justified  the  verdict. 

Gilmore  mstituted  this  action  of  trespass  against  WHkiiis  in  the 
dtcvit  court  of  Maury  county,  on  the  13tb  of  September,  1839^  by 
virtue  o£  the  provisions  of  the  act  of  1831,  ch.  33,  made  for  the 
benefit  of  poor  persmis.  At  the  January  term,  succeeding,  the  de- 
fendant  pleaded  not  guilty;  and  the  cause  was  submitted  to  a  jury. 
Judge  DiBahunty  presiding,  at  the  May  term. 

It  appeared  ia  evidence,  that  Wilkins  had  leased  a  portion  of 
land,  ud  some  booses  thereupon,  to  plaintiiF,  Gthnore,  for  the 
teim  of  tht^ee  years,  and  that  before  the  exiuration  of  the  lease, 
Wilkins  had  become  dissatisfied  with  his  tenant;  that  about  the 
IStb  of  March,  1839,  a  slave,  or  a  white  man  blacked  so  as  to  re- 
sembte  a  slave,  came  to  the  house  in  whieb  Gilmore  and  his  family 
resided  aad  threw  off  the  ro<^.  Gilmore  and  wife  were  absent, 
but  a  ^oung  lady  and  the  children  of  Gilmore,  five  in  number, 
were  present  and  expostulated  against  the  violence.  This  was, 
however,  disregarded,  and  theioof  of  the  house  thrownoff  and 
tba  children  and  ftimiture  of  Gilmore  exposed  to  the  rainy  and  in- 
clement weather. 

There  was  no  condusive  and  positive  proof  as  to  the  identity  of 
Ihepeiwn  by  which  this  deed  of  violence  was  done,  but  much  cir- 
oumstantial  testimony  in  regard  thereto  was  submitted  to  the  jn- 
ry,  wMeh  it  is  needless  here  to  set  forth.  The  judge  charged  the 
juiy,  that  if  the  slave  of  Wilkins  threw  off  the  roof  of  the  house 
1^  the  oommand  or  procurement  of  Wilkins,  Wilkins  was  liable 
fbr  the  injury  done,  and  that  the.  jury  in  their  assessment  of  dam- 
ages were  not  confined  to  the  actual  amount  of  pecuniary  loss 
sustained  by  the  plaintiff,  but  that  they  were  authorised  to  award 
damages  in  respect  of  the  malicious  conduct  of  the  defendant.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $iSO. 
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The  defendant  moved  the  court  for  a  new  trial.  The  plaintifT 
then  came  in  and  remitted  the  sum  of  $100  of  the  said  damages, 
and  the  court  overruled  the  motion  for  a  new  trial,  and  rendered 
judgment  for  $160.     The  defendant  appealed  in  error. 

Nicholson^  for  plaintiff  in  error. 

Dew^  for  defendant  in  error,  cited,  1  Black.  Com.  431-2,  Camjh 
bell  vs.  Stairetf  2  Murphey*s  Rep.  389,  McManus  vs.  Crfcket,  1 
East,  106,  to  show  the  liability  of  the  master  for  the  acts  of  his 
slave,  done  by  command  or  procurement  of  his  master,  and  3d 
Starkie,  1450,  in  reference  to  the  power  of  the  jury  over  the  ques- 
tion of  damages  in  an  action  of  trespass. 

Grben,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  for  throwing  aS  the  roof  of  plain- 
tiff's house  in  his  absence,  and  exposing  his  children  to  the.  weath- 
er. The  court  charged  the  jury,  in  substance,  that  if  the  act  was 
done  by  the  defendant's  slave,  by  the  procurement,  authority,  or 
command  of  the  defendant,  he  would  be  liable  in  this  action,  as 
though  he  had  done  the  act  himself*  If  the  jury  should  find  for 
the  plaintiff,  they  would  not  be  confined  in  the  assessment  of  dam- 
ages, to  the  actual  pecuniary  loss  of  the  plaintiff,  but  might  give 
exemplary  damages. 

1.  As  to  the  first  proposition  in  this  charge,  that  the  action  of 
trespass  will  lie,  for  an  injury  done  by  another,  by  the  command^ 
authority  or  procurement  of  the  party  charged,  there  can  be  no 
doubt.  Whoever  procures  or  commands  another  to  commit  a  crime^ 
or  do  a  civil  injury,  is  guilty  of  the  offence  himself,  as  a  principal 
in  the  first  degree.  Hence  if  a  slave,  or  servant,  commit  a  tres- 
pass by  the  command  or  encouragement  of  the  master,  the  mas- 
ter is  guilty  of  it.  1  Black.  Com.  431-2:  Campbell  vs.  StaireU  2 
Murphy's  Rep.  389:  McManus  vs.  Crocket^  1  East  Rep.  106. 

2.  The  second  proposition  is  equally  clear.  In  an  action  of  tres- 
pass, the  jury  are  not  restrained  in  their  assessment  of  damages,  to 
the  amount  of  the  mere  pecuniary  loss  sustained  by  the  plaintiff, 
but  may  award  damages,  in  respect  of  the  malicious  conduct  of  the 
defendant,  and  the  degree  of  insult  with  which  the  trespass  has 
been  attended.    3  Starkie,  1450. 

3.  As  to  the  facts  of  the  case;  we  are  of  opinion,  the  evidence 

18 
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contained  in  tliis  record^  well  warranted  the  verdict  against  the 
defendant:  but  if  that  were  not  so,  we  are  not  iafbrmed  by  any 
statement  in  the  bill  of  exceptionst  or  by  the  nature  of  the  case 
that  all  the  evidence  has  been  set  out,  and  consequently,  we  are  to 
presume  that  there  was  enough  to  justify  the  verdict  of  the  jury* 
Let  the  judgment  be  affirmed. 


PmioB  «9.  UpniAW* 

To  enabla  the  plaiotiff  to  protect  himfleU  from  the  operation  of  the  statate  of 
limitations,  by  the  aaving  in  favor  of  accounts  concerning  the  trade  of  merchan- 
(}ize  between  merchant  and  merchant,  their  (actors  or  servants,  the  subject  matter 
of  the  account  must  be  oonceming  the  trade  of  merohaadke  between  merchant  tnd 
merchant,  their  fiictors  or  senrants,  and  there  must  be  mutual  and  reciprocal  ac 
connts  between  the  portiea. 

ConihSf  for  plaintifH 
WriglUt  for  defendant. 

TuBiiBY,  J.  delivered  the  opinion  of  the  courts 

Price  sued  Upshaw  in  tfespaasonthecaseapoiian  aeoounte^f 
more  than  three  years  standing.  Upshaw  {deeded  the  statute  of 
limitations,  to  which  the  plaintiff  replied  in  substanee,  that  at  the 
time  of  the  transaction  and  account  about  which  the  suH  was 
brought,  the  plaintiff  was  a  merchant  in  the  city  of  NaskviUe, 
and  that  the  defendant  was  a  merchant  in  the  tow;i  of  Ftdasht, 
and  the  accooat  and  denaad  sued  far  ia  this  ease'  cencemed  the 
trade  of  raerchandiae,  beifeweeiK  the  plaintiff  and  defendant  es* mer- 
chant and  merchant. 

Upon  this  replication  there  was  issue,  anA  ai  verdiet  for  thedrfeft- 
dant.  Plaintiff  entered  a  motien  fov  a  new  trial,  which  wae  over- 
ruled. The  biU  of  exceptions  shews^  that  the  aocennt  sued  en  was 
for  goods  delivered  by  plaintiff  to  be  sold  on  commission,  and  the 
proceeds  accounted  for,  after  deducting  the  ceoMnissiims^  aad  thai 
the  defendant  sold  the  goods  astd  collected  tfie  money. 

The  court  chained  the  }uryr  thai  to  enable  the  plainliff  topvotecH 
himself  from  the  operatioa  of  the  statute  of  limitatiens  by  the  sa- 
ving in  favor  of  accounts,  concemiag  the  trade  of  mercfaaadize-b^ 
tween  merchant  and  merchant, th^  bctars  or  servaats^  thesubject 
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matter  of  the  account  must  be  conoeming  the  trade  of  merchan- 
dise between  merchant  and  merchant,  and  that  there  must  be  mu- 
tual and  reciprocal  accounts  between  the  parties* 

The  question  is,  whether  this  charge  is  right.  We  think  it  is; 
the  weight  of  authority  is  decidedly  in  its  favour.  The  question 
is  carefully  investigated  in  the  case  of  Coster  arid  others  vs.  Murray 
and  others^  5  Johnson  Cb.  Rep.  in  which  Chancellor  Kent  says,  <<to 
bring  a  case  within  the  exception  of  the  statute,  there  must  be  mu- 
tual accounts  and  reciprocal  demands  between  the  parties.''  In 
the  case  of  Spring  and  others  vs.  The  Executors  of  Gray^  6  Pe- 
ters, the  English  and  American  authorities  are  carefully  examined 
and  ably  commented  upon  by  Chief  Justice  Marshall,  and  the  same 
ecmclusicm  drawn  from  them,  that  is  announced  by  Chancellor 
Rent,  in  the  before  mentioned  case  <^  Coster  and  others  vs.  Mur- 
ray and  others.  There  is  then,  no  error  in  the  proceedings  of  the 
circuit  court,  and  the  judgment  will  be  affirmed. 


^^■^" 


CuMiHifcfls  VS.  FassKAjr. 

Ciim9ungg  executed  and  delivered  to  Freeman  an  inatfument  of  writing  in  the 
following  worde:  *^Due  Joseph  J.  Freeman,  two  hundred  dollars,  borrowed  Oc- 
tober 2Ut,  1896,  C.  W.  CuMHiNoa:)'  Held,  that  the  acknowledgment  of  indebt- 
1  in  this  vriting  impKea  a  pvomke  to  p»j  and  coaetitiLte*  it  a  premiasory  note. 


Joseph  J.  Freeman  inttituted  thki  actioo  agakifit  Charles  W. 
CmnmiAgs  in  the  carcuit  court  of  Wilaooai  county,  and  ^t  the  June 
term,  1840,  Judge  Andeison  presiding,  a  judgment  was  rendered 
in  favor  of  the  plamtiS;  from  whiob  the  d^endant  appealed  in 
error  to  th^  «gpieme  court 


Cwntthersj  for  plaintiff  in  error,  cited  Read  vs.  Wheeler^  2 
Yer.  50. 

C.  Ready ^  f<N:  defendant  in  error,  cited  Kimball  rs.  Huntingdon, 
10  Wend.  675:  RusseU  vs.  Whipple^  2  Covr.  536:  Sexton  ys.  John- 
son^ 10  Johnson  Rep.  821 :  G.  Turnpike  Co.  vs.  Norton^  9  J.  R. 
317:  Bughesvs,  Wheeler^  8  Cow.  77:  Jerome  vs.  Whitney ^7  John. 
Rep.  321. 
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Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt.  The  declaration  alleges,  that,  ''on 
"the  21st  day  of  October,  1836,  the  defendant  (Cummings)  made 
"and  delivered  his  certain  promissory  note,  to  the  court  'shown, 
"bearing  date  of  that  day,  and  then  and  there  promised  to  pay,  on 
"the  day  and  date  aforesaid,  to  the  said  Joseph  J.  Freeman,  two 
"hundred  dollars,  borrowed  money."  To  this  declaration  the  de- 
fendant pleaded,  "niL  debet J^  The  plaintiff  offered  in  evidence,  a^ 
writing  in  the  following  words,  namely: 

"Due  Joseph  J.  Freeman  two  hundred  dollars  borrowed,  Oc-. 
tober  21, 1836.  C.  W.  Cumminos.'? 

To  thp  reading  said  paper  in  evidence,  the  defendant  objected, 
on  the  ground  of  variance  between  the  paper  offered  and  the  note 
described  in  the  declaration.  The  objection  was  overruled » .  to 
which  decision,  exception  was  taken.  There  was  a  verdict  nm^ 
judgment  for  the  plaintiff,  from  which  the  defendant  prosecuted* 
this  appeal  in  error.  The  only  question,  now  for  the  decision  of 
the  court  is,  whether  this  paper  is  a  promissory  note  under  the  stat- 
ute. If  so,  it  is  substantially  set  out  in  the  declaration.  '  Ith  the 
case  of  Kimball  vs.  Huntingdon  10  Wend.  R.  675,  the  writing 
sued  on,  was  in  these  words:  "Due  Kimball  and  Kiniston  three 
hundred  and  twenty-five  dollars,  payable  on  demand,  October  20th| 
1821,"  and  signed  by  the  defendant.  The  court  held,  this  was  a 
promissory  note.  They  say,  "the  instrument  is  a  promissory  note 
within  the  statute,  as  it  contains  every  quality  essential  to  such  pa« 
per.  The  acknowledgment  of  indebtedness  on  its  ftice  implies 
a  promise  to  pay  the  plaintif&.  Neither  the  acknowledgment  of 
value  received,  or  negotiable  words  are  essesential  to  bring  this 
paper  within  the  statute."  In  the  case  of  Russell  vs.  Whipple^  2 
Gow«  R.  536,  the  paper  sued  on,  was  in  the  following  words,  name^ 
]y:  "Due  Lawson  Russell,  or  bearer,  one  day  from  date,  two  hun- 
dred dollars,  twenty-six  cents,  for  value  received,  as  witness  my 
hand,  this  6th  day  of  January,  in  the  year  of  our  Lord,  1823." 
This  paper  was  set  out  in  the  declaration;  to  which  the  defendant 
demurred,  assigning  for  reason,  that  this  was  not  a  promissory  note 
within  the  statute.  The  demurrer  was  noticed  as  frivolous,  and 
being  brought  on,  out  of  its  place  on  the  calender,  the  court  thought 
it  too  plain  for  argument  in  its  regular  order,  and  rendered  judg*- 
ment  for  the  plaintiff.    These  cases  do  not  differ  in  principle  from 
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tke  one  -qow  before  the  court,  and  we  should  have  deemed  it  too 
plain  for  serious  debate,  were  it  not  that  the  case  of  Reed  vs. 
Wheeler^  2  Yerg.  R.  50,  stands  in  our  way.  In  that  case  the  de- 
claration stated:  <*That  the  said  Tho's.  J.  Read,  by  his  certain  note 
in  writing,  his  own  proper  hand  being  thereto  subscribed,  acknowl- 
edged that  there  was  due  by  him  to  the  said  J.  J.  Wheeler,  the  sum 
of  fifteen  hundred  and  thirty  dollars,  sixty-three  cents,  value  receiv* 
ed.'*  The  judgment  was  arrested  on  the  ground  assumed  in  the 
opinion,  that  there  was  no  consideration  stated  in  the  declaration, 
but  the  coqrt  must  have  held,  that  this  was  not  a  promissory  note, 
iar,  if  it  had  been  so  considered,  it  would  prima  facie  hay e  impor- 
ted a  considei^tion,  and  the  declaration  need  not  have  averred  it. 
If  the  note,  in  this  case,  be  not  a  promissory  note,  within  the  stat- 
ute, then  no  form  of  expression  will  constitute  one,  unless  the  wri- 
ting contain  an  express  promise  to  pay^ 

But  the  cases  before  refeired  to,  and  tnway  others,  dted  in  those 
cases,  constituting  a  current  and  weight  of  authority  not  to  be  re- 
sisted, hold  the  contrary  doctrine.  They  hold,  that  the  acknowl- 
edgment of  indebtedness  implies  a  promise  to  pay,  and  constitutes 
the  writing,  contaii^ng  such  acknowledgment,  a  promissory  note. 

The  detennination  of  our  judgment,  is  in  accordance  with  the 
weight  qf  authority,  and  however  reluctant  we  may  be,  to  over- 
rule a  d^ion  of  this  qeurt,  which  has  been  deliberately  made,  and 
published,  yet  we  thint,  .that  as  no  mischief  can  result  from  chan- 
ging the  rule  of  decision  in  this  instance,  we  'ought  not  to  be 
deterred  from  pronouncing  the  law,  as  it  is  established  by  reason 
.  and  by  authority.    Let  the  judgment  be  affirmed. 


RoBEETs  VS.  Rose  &  Mathews. 

1.  A  yendor  who  convejB  land  can  have  no  Men  or  priority  of  satisfaction  for 
the  unpaid  purchase  money  over  other  creditors  of  the  vendee. 

2.  Adams,  a  security  In  a  W)l  aingle,  confessed  judgment  in  favor  of  the  obligee 
and  took  judgment  by  motion  against  the  principal :  Held,  that  such  judgment  was 
valid. 

Ephraim  Roberts  sold  a  tract  of  land,  containing  sixty  acres,  in 
the  county  of  Robertson,  to  Henry  J.  Mathews,  on  the  11th  day  of 
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Mardi,  1836.  Roberts  made  a  deed  in  fee-itmpk  to  Mathews^ 
warranting  and  defending  the  title  to  him  and  his  assigns,  &c.,  and 
took  Mathews*  obligation  to  pay  him  one  hundred  and  seventeen 
doUftiSi  nioety-seyien  cents,  one  day  after  the  date  thereof.  Ma- 
thews fiuled  to  pay  this  obligation,  became  insolvent  and  left  the 
Statfii  on  the  10th  of  December,  1837.  Dudley  S.  Adams  b^g 
the  saeurity  of  Mathews  in  an  obligation  executed  by  them  to  W. 
Gardner,  Ibr  the  sum  of  <uie  hundred  and  fifty-nine  dollars  and  fifljr 
cents*  ajqpeared  in  the  circuit  court  of  Robertson  county,  on  th# 
9th  day  of  September,  1837,  and  confessed  a  judgment  in  favor  of 
Gardner  for  the  amount  of  the  note  and  interest  thereupon.  Adama 
immediately  moved  the  court  for  a  judgment  over  against  MatheWs^ 
and  a  jury  being  empanneled  and  having  determined  that  Adama 
was  the  security  of  said  Mathews  in  the  said  obligation,  a  judg- 
ment was  rendered  against  Mathews  and  in  favor  of  Adams  for  the 
syoBount  rendered  against  him.  A  ^.  fa.  was  issued  on  this  judg- 
ment and  levied  on  the  tract  of  land  sold  by  Roberts  to  Mathews. 
The  land  was  sold  at  Springfield,  in  the  county  of  Robertson,  by 
Urn  sheriff  thereof,  on  the  35th  of  April,  1838,  and  Reuben  Rose 
became  the  purchaser  thereof,  for  the  sum  of  one  hundred  andforty* 
frnviea  dolkra.    The  sheriff  omveyed  the  land  to  Rose  and  he  took 


Bqherts  ffled  his  bill  in  the  chancery  court,  at  Gallatin,  on  liie 
Ml  April,  1S39,  against  Mathews  aad  Rose,  charging  that  Rose 
was  a  putchaser  with  full  knowledge  of  the  fact,  that  the  purchase 
mmskty  due  him  was  unpaid,  and  praying  a  subjection  of  the  land 
to  the  satisfaction  of  his  debt.  Rose  answered  and  denied  all 
knowledge  of  the  fact,  that  the  purchase  money  was  unpaid  at  the 
time  of  his  purchase.    It  was  however  fully  established  in  proof. 

The  cause  came  on  to  be  heard  before  the  Chancellor,  at  the 
April  term,  1840,  who  being  of  the  opinion,  that  by  the  sale  and 
conveyance  of  the  land  to  Mathews,  Roberts  lost  all  lien  upon  the 
same  for  the  purchase  money,  and  that  he  was  entitled  to  no  prio- 
rity of  satisfaction  over  other  creditors,  dismissed  the  hill  and  taxed 
complainant  with  the  costs.    Complainant  appealed. 

H.  S.  Kembkf  for  complainant. 
/.  C  (TtttTi,  for  defendant. 
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TvRLBTi  J.  delivered  the  opinion  of  the  court. 

Two  questions  are  raised  in  this  case: 

1st.  Whether  the  lien  whicb^  the  law  gives  to  the  vendor  6[  real 
estate  as  security  for  the  payment  of  the  purchase  money  agaifist 
the  vendee,  and  subsequent  purchasers  with  notice,  can  be  enforc- 
ed against  a  purchaser  under  an  execution  upon  a  judgment  against 
tbd  vendee? 

2dly.  Whether  a  judgment  confessed  by  a  security  without  ser- 
vice of  process  is  void,  and  therefore  renders  invalid  a  judgment 
on  motion  against  his  principal? 

The  first  question  has  been  elaborately  examined  by  this  court 
in  the  case  of  Ghmn  vs.  Chester  4*  Blair^  &tK  Yerg.  Rep.  30&, 
whef o  it  was  held,  that  ''a  vendor,  who  conveys  land,  can  set  up 
**  no  lien,  nor  have  any  priority  of  satisfaction,  for  the  unpaid  puT-» 
*' chase  money,  over  other  creditors  of  the  vendee."  We  concur 
ia  this  opinion. 

The  second  question  rests  upon  the  construction  of  the  3d  sec- 
tion of  the  act  of  1801,  ch.  15,  which  provides  in  substance^  that 
the  court  shall  not  permit  a  security  to  confess  a  judgment,  so  as 
to  harrass  his  principal,  provided  that  he-  will  come  in  and  indem- 
nify him  against  future  loss.  It  is  probable,  that  it  would  be  the 
duty  of  the  court,  if  it  knew  that  the  person  who  proposed  to 
confess  the  judgment  was  a  security,  and  that  he  was  domg  so  for 
the  purpose  of  harrassing  his  principal,  not  to  permit  him  to  con* 
fess  the  judgment,  when  no  process  had  been  served,  till  notice  had 
been  given  to  the  principal  But  it  is  difficult  to  perceive,  if  the 
court  permitted  the  confession  of  the  judgment,  how  it  could  be 
declared  void;  and  it  is  still  more  difficult  to  perceive  how  it  would 
have  been  possible  for  the  court  in  this  case,  as  well  as  in  most  of 
the  like  kind,  to  know  whether  the  person  proposing  to  confess  a 
judgment  was  a  security  or  principal. 

The  statute  is  directory  to  the  court,  and  a  neglect  to  enforce  its 
provisions,  cannot  be  held  to  vitiate  the  judgment. 

Let  the  decree  of  the  chancery  court  be  affirmed. 
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Bebl  vs,  jSteeL. 

fiell  leased  a  furnace  and  forge  to  S.  &  C.  to  be  retumed  in  good  repair.  S.  & 
C.  disBoWed  partnership ;  C.  taking  the  fof|^  and  S.  the  furnace  for  the  reaidae  of 
the  term.  C.  delivered  up  the  forge  in  good  repair,  and  S.  the  furnace  in  a  dilapi- 
dated condition.  Beil  sued  S.  on  his  coyeaant,  and  the  counsel  of  Bell,  under  the 
belief  that  it  was  necessary  to  qualify  Collier  as  a  witness^  advised  a  release  of  him 
by  Bell,  which  was  accordingly  executed  and  delivered.  Steel,  thereupon,  plead* 
ed  this  release  in  discharge  of  himself :  Helcl,  on  bill  filed  by  Bell  to  restrain  S.  frm 
setting  up  this  releases 

1.  That  the  dischar^  of  one  obligor  by  the  obKgee,  operates  as  a  discharge  of 
the  other. 

3.  That  ignorance  of  the  law  shall  not  affect  agreements,  nor  excuse  from  the 
legal  consequences  of  particular  acts  in  a  court  of  chancery. 

3.  That  the  exceptions  to  this  general  rule  are  few  and  will  be  Ibcind  generally 
connected  with  circumstancea  of  imposition,  misrepresentation,  undue  influence, 
nisplaced  confidence,  &c. 

This  is  an  appeal  from  a  decree  of  the  chancery  court  at  Char* 
lotte,  dismissing  the  bill  of  complainant  Bell,  upon  a  hearing  on 
bill,  answer  and  replication. 

Cookf  for  complainant* 
Boyd^  for  defendant. 

TuRLETi  J<  delivered  the  opinion  of  the  court. 

Complainant  leased  a  forge  and  furnace  for  a  term  of  years  to 
Anderson,  Steel  and  Collier,  taking  from  them  a  covenant  to  return 
the  forge  and  the  furnace  at  the  expiration  of  the  lease  in  good  re- 
pair; shortly  after  the  lease  Anderson  withdrew  from  the  firm,  and 
Steel  and  Collier,  not  long  afterwards,  dissolved  the  partnership, 
and  by  mutual  agreement  Collier  took  the  forge  and  Steel  the  fur- 
nace for  the  residue  of  the  term.  At  the  expiration  of  the  lease 
Collier  delivered  up  the  forge  in  good  repair,  and  Steel  the  furnace 
in  a  ruinous  and  dilapidated  condition.  Complainant  brought  his 
action  on  the  covenant  to  return  the  works  in  good  repair  against 
Steel,  and  upon  a  trial  at  law,  he  and  his  counsel  being  desirous  to 
have  the  benefit  of  the  testimony  of  Collier,  and  believing  that  it 
would  not  be  allowed  them  without  a  release  from  complainant  of 
all  right  to  hold  him  responsible  upon  the  covenant,  one  was  pre- 
pared and  executed.  Immediately  upon  the  delivery  of  the  release 
to  Collier,  the  attomies  of  Steel  applied  to  the  court  for  leave  to 
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|dead  the  release  sitice  the  last  continaance  m  discharge  of  hinii 
which  was  allowed ;  and  this  bill  is  iled  to  restrain  Steel  from  set- 
ting  up  the  defence,  it  being  inequitable  and  unconscientious,  it  is 
said,  in  him  to  do  so.  It  is  now  argued  that  Steel  was  not  injured 
by  the  release;  that  in  as  much  as  he  and  Collier  had  dissolved 
partnership,  and  he  had  taken tK>le  possession  .of  the  furnace,  he 
was  legally  bound  to  hold  Collier  harmless  fromr  any  loss  he  might 
sustain  by  reason  of  the  furnace  not  having  been  returned  in  good 
repair;  that  being  so  bound,  he  would  have  no  right  to  contribution 
from  Collier  for  any  damages  he  might  individually  pay  for  any 
breach  of  the  covenant,  to  return  in  good  repair,  and,  therefore, 
cannot  complain  of  the  execution  of  the  release  to  Collier,  and 
ought  not  to  be  permitted  to  set  it  up  in  his  defence.  That  Steel 
was  bound,  as  between  hiipself  and,  Collier,  to  pay  individually, 
any  damage  that  might  be  recovered  for  a  breach  of  the  covenant, 
in  not  returning  the  furnace  in  good  repair,  and  that,  therefore. 
Collier  could  have,  in  all  probability,  been  examined  as  a  witness 
without  a  release,  is  certainly  true.  It  is  equally  true,  that  Steel 
in  setting  up  the  release  in  his  own  discharge,  is  availing  himself 
of  a  defence,  to  say  the  least  of  it,  of  very  doubtful  propriety;  yet, 
still,  we  have  looked  in  vain  for  a  place  to  stand  vpon,  in  an  attempt 
to  restrain  him  from  its  use.  There  is  no  principle  of  chancery 
jurisdiction,  that  we  are  ,  aware  of,  warranting  such  a  proceeding. 
It  has  been  attempted  by  the  counsel  of  the  complainant  to  sus- 
tain the  jurisdiction  of  the  court,  upon  the  ground  that  the  re- 
lease was  hastily  and  improvidently  made;  but  even  if  the  principle, 
which  runs  through  a  class  of  cases  upon  the  subject  of  hasty  and 
improvident  contracts,  could  be  made  to  apply  to  a  case  of  this 
kind,  yet,  upon  an  examination  of  the  authorities  upon  the  subject, 
we  are  satisfied  that  the  complainant  has  not  brought  himself  within 
their  operation.  It  is  a  well  known  maxim,  that  ignorance  of  law 
will  not  furnish  an  excuse  for  any  person,  either  for  a  breach  or' 
omission  of  duty:  and  Mr.  Story  in  commenting  upon  this  princi- 
ple, in  the  1st  vol.  of  his  equity  jurisprudence,  sec.  Ill,  says,  <*The 
**  presumption  is,  that  every  person  is  acquainted  with  his  own 
'*  rights,  provided  he  has  had  a  reasonable  opportunity  to  know 
'*  them,  and  nothing  can  be  more  liable  to  abuse,  than  to  permit  a 
f  person  to  reclaim  his  property,  upon  his  mere  pretence,  that  at  the 
^  time  of  parting  with  it  he  was  ignorant  of  the  law  acting  on  his 

•*  title."    Mr.  Fonblanque  accordingly  lays  it  down,  as  a  general 
19 
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proposition,  that  '^ignorance  oS  law  shall  not  affect  agreetntntfl,  nor 
''excuse  from  the  legal  consequences  of  particular  acts  in  a  court  of 
"  chancery:"  and  he  is  fully  borne  out  by  the  ai^thorities.  And  in  the 
113th  section  of  the  same  book,  be  saya*  ''One  of  the  most  common 
*' cases  put  to  illustrate  the  doctrine  is  when  two  are  bound  by  a 
"bond,  and  the  obligee  releases  one,  supposing  by  mistake  of  law 
"  that  the  other  will  remain  bound.  In  such  a  case,  the  obligee  will 
''not be  relieved  in  equity  upon  the  mere^ound  of  his  mistake  of 
"  law,  for  there  is  nothing  inequitable,  in  the  co-obligor's  availing 
"  himself  of  his  legal  rights ;  nor  of  the  other  obligor's  insisting  upon 
"his release,  if  they  have  acted  bonajlde,  and  there  has  been  no 
"  fraud  on  either  side  to  procure  the  release."  The  authorities  cited 
for  the  support  of  this  proposition  are,  Comyn's  Dig.  Chan.  3,  F.  8: 
4th  Yiner's  Abr.  387:  1st  Fonblanque's  Eq.  B.  1st,  ch.  2,  sec.  7, 
note(t>):  1st  Peters',  17:  1st  P.  WiU.  733-27:  2d  Atkins',  591: 
2d  John.  Chan.  Rep.  51:  4th  Pickering,  6, 17.  This  seems  to  be 
the  very  case  now  under  consideration.  But  further.  It  is  true, 
that  there  are  some  exceptions  to  the  generality  of  the  rule  as  laid 
down  by  Mr.  Fonblanque  in  his  equity  treatise ;  but  what  are  they? 
Mr.  Story  in  the  120th  section  of  his  work  upon  equity  jurispru* 
dence,  vol.  1st,  says,  "That  upon  a  close  examination  of  the  cases 
"  that  have  been  relieved  against,  when  the  party  knowing  all  the 
"facts,  have  acted  upon  a  mistake  of  the  law,  many,  though  not 
"  all,  will  be  found  to  have  turned,  not  upon  the  consideration  of 
"  a  mere  mistake  of  the  law,  stripped  of  all  other  circumstances,  but 
"upon  an  admixture  of  other  ingredients,  going  to  establish  misre- 
"  presentation,  imposition,  undue  influence,  undue  confidence,  men- 
"  tal  imbecility,'!  &c.  Again,  he  says  in  sec.  137,  same  book.  "We 
have  thus  gone  over  the  principal  cases,  which  are  supposed  to  con- 
tain contradictions  of,  or  exceptions  to  the  general  rule,  that  ig- 
norance of  the  law,  with  a  full  knowledge  of  the  facts,  furnishes 
no  ground  to  rescind  agreements,  or  to  set  aside  the  solemn  acts 
of  the  parties.  Without  undertaking  to  assert,  that  there  are 
none  of  these  cases  which  are  inconsistent  with  the  rule,  it  may 
be  affirmed,  that  the  real  exceptions  are  few,  and  generally  stand 
upon  some  very  cogent  pressure  of  circumstances.  The  rule 
prevails  in  England  in  all  cases  of  compromise  of  doubtful,  and, 
perhaps,  in  all  cases  of  doubted  rights,  and,  especially,  in  all  cases 
of  family  arrangements.  It  is  relaxed  in  eases,  when  there  is  a 
total  ignorance  of  title  founded  in  the  mistake  of  a  plain  and  settled 
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prmdple  of  law,  and  m  casts  of  imposition,  misrepresentation,  un*- 
due  influence,  misplaced  confidence  and  surprise.  In  America  the 
general  rule  has  been  recognised  as  founded  in  sound  -wisdom  and 
policy,  fit  to  be  upheld  with  a  steady  confidence.  And  hitherto 
the  exceptions  to  it,  (if  any,)  will  be  found,  not  to  rest  upon  the 
mere  foundation  of  a  naked  mistake  of  law,  however  plain  and 
settled  the  principle  may  be,  nor  upon  the  mere  ignorance  of  title 
founded  upon  such  mistake."  It  will  at  once  be  seen  from  the  cur- 
sory examination  of  this  question,  that  there  has  been  no  principle 
adjudged  by  which  complainant  can  be  released.  The  deed  of  re- 
lease was  freely  and  Yoluntarily  executed ;  it  was  done  in  open 
court,  and  by  the  direction  of  legal  counsel;  to  give  the  relief  would 
be  to  make  an  exception  ourselves,  to  the  important  rule  we  have 
been  investigating,  startling  to  the  mind,  and  perhaps  in  its  ten- 
dency of  the  most  dangerous  consequences;  we  cannot  think  of 
doing  it. 

The  decree  of  the  chancellor,  dismissing  the  bill,  will  therefore 
beafiirmed. 


Stbwart  vs.  Rickxts. 

1.  AnindentoTOof  apprentioeship  whether  made  under  the  statateor  by  the 
pareDt  or  guardian,  i/  aeaigned  or  transierred,  does  not-  bind  the  apprentice  to 
yield  obedience  to  the  aan{;nee  or  transferee. 

3.  The  statute  of  5th  Elizabeth  is  not  in  foroe  in  this  State. 

3.  Where  a  ihther  binds  his  inteit  son  an  apprentioe  by  coTenant,  and  the  son 
neither  joins  in  the  oovenant  nor  dissents  tberelh>m,  but  performs  the  stipulated 
eerrices:  Held,,  that  it  is  not  important  whether  the  son  was  bound  to  perform  the 
serrices  or  not,  having  rendered  them,  the  master  is  liable  in  damages  for  his 
breadi  of  the  eorenant. 

4.  Can  a  father  at  conmion  law  bind  his  infant  son  an  apprentice,  without  his 
assent,  testified  by  his  execution  of  an  indenture? 

Stewart  and  Rickets  entered  into  a  covenant,  by  which  Stewart 
bound  his  son  Matthew  to  serve  Rickets  for  the  term  of  six 
years,  and  Rickets  bound  himself  to  give  Matthew  six  months 
schooling,  treat  and  clothe  him  well,  and  at  the  expiration  of  the 
time,  give  him  a  hat  and  suit  of  clothes.  This  contract  was  sign- 
ed by  Stewart  and  Rickets,  but  not  by  Matthew;  neither  does  it  ap- 
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pear  that  he  dissented  from  the  provisions  of  it.  He  entered  into 
the  service  of  Rickets  and  labored  for  him  for  the  stipulated  peri- 
od. Rickets  did  not  give  him  the  schoolings  nor  the  hat^  or  clothes 
which  he  covenanted  to  do.  Stewart  demanded  compensation  for 
the  failure  of  Rickets  to  perform  his  covenant,  which  Rickets  refu- 
sed to  make.  Stewart  thereupon  instituted  this  action  in  the  cir- 
cuit court  of  Wilson  county,  againsi  Rickets  on  the  covenant,  and 
a  jury  rendered  a  verdict  against  Rickets  for  the  sum  of  $95  25. 
The  circuit  judge  arrested  the  judgment  on  the  ground  that  the 
action  would  not  liotand  Stewart  appealed  in  error  to  the  supreme 
court. 

R.  M.  Burton^  for  Stewart,  cited  Day  vs.  EveretU  7th  Mass., 
Nickerson  vs.  Howard^  1 9th  John.  Rep.,  and  contended  that  they 
were  decisive  of  the  question  involved  in  the  case.  The  case  x>f 
Stringjield  Ys,  Heisiell,  2  Yer.  546,  only  decides  that  a  deed  of 
apprenticeship  assigned  or  transferred  does  not  bind  the  apprentice 
to  the  assignee  or  the  transferee.  It  does  not  decide  that  if  the  in- 
fant thought  it  proper  to  render  the  services  stipulated  in  accor- 
dance with  the  deed,  that  the  master  was  not  liable  for  a^breach  of 
covenant  in  failing  to  comply  with  stipulations  made  for  the  bene- 
fit of  the  infant.  Such  a  decision  would  have  been  contrary  to 
the  clearest  principles  of  justice  and  reason. 

Dew,  for  defendant 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  in  the  circuit  court  of  Wilson  county, 
for  a  breach  of  covenant.  The  covenant,  dated  on  4th  of  January, 
1833,  and  signed  and  sealed  by  both  the  plaintiff  and  the  defen- 
dant, set  forth  on  the  part  of  the  plaintiff,  that  he  bound  his  son 
Matthew  to  the  defendant  for  the  term  of  six  years  from  the  date, 
and  that  the  said  defendant  on  his  part  covenanted,  with  the  plain- 
tiff, to  give  to  the  said  Matthew  six  months  schooling,  and  to  clothe 
and  board  him  well,  and  when  the  time  of  his  service  should  ex- 
pire, to  give  him  a  new  suit  of  clothes  and  a  hat.  The  plaintiff  in 
his  declaration  averred,  that  his  son  faithfully  served  the  defendant 
as  his  bond-servant  and  apprentice  during  and  to  the  end  of  the 
time  stipulated,  and  alledged  as  breaches  of  the  contract,  that  de- 
fendant did  not  give  the  said  Matthew  six  months  schooling,  nor 
treat  and  clothe  bim^well,  nor,  at  the  expiration  of  the  time,  give 
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idm  a  n«w  suit  of  clothesand  hat  The  defendant  in  brief  memo^ 
randOf  pleaded,  firat»  that  he  had  performed  the  covenant,  andse- 
•omd,  that  plaintiff  had  ftot  performed  the  covenant  precedent  on 
ioB  part  These  i^eas  were  replied  to  in  the  same  manner.  The 
tsBues  were  found  by  a  jury  in  favor  of  the  plaintiff,  and  they  as- 
sessed his  damages  to  the  sum  of  ninety-five  dollars  and  twenty-five 
oentB.  But  on  a  motion  by  the  defendant  for  that  purpose,  his 
•honor,  the  cireoit  judge,  arrested  the  judgment,  and  the  plaintiff  has 
prosecuted  his  appeal  in  error  to  this  court  We  are  told  at  the 
Inu*,  that  the  circuit  court  founded  the  judgment  by  it  given  in  the 
-case  upon  the  authority  of  what  is  supposed  to  have  been  decided 
in  the  case  of  Stringjidd  vs.  Heiskdl^  2  Yer.  Rep.  546.  One 
point  determined  in  that  case,  and  upon  which  it  might  well  have 
been  left,  is  unquestionably  correct  on  well  settled  authority,  name- 
ly, that  an  indented  apprentice,  whether  constituted,  such  under  the 
etatute,  or  by  the  parent  or  guardian,  is  not'aa^^nable  or  transfer- 
tible,  so  as  to  create  in  the  apprentice,  the  duty  or  obligation  to  yield 
his  obedience  or  services  to  the  new  master  or  assignee.  But  the 
other  conclusion  arrived  at  by  the  court  in  that  case,  and  founded 
upon  the  very  brief  and  slight  notices  taken  of  the  subject  by 
Chancellor  Kent,  Com.  2  Vol.  212, 1st  ed't.,  and  in  Barnwell  and 
Aldenon's  •  Rep.  584,  *'that  a  father,  at  the  common  law,  cannot 
bind  his  infant  son  an  apprentice,  without  his  assent,  testified  by 
his  execution  of  the  indenture"— -is  much  more  questionable^  if  it 
is  to  be  understood  as  meaning  more  than  that  in  such  case,  the  ap- 
prentice, if  he  leave  the  service  of  the  master,  or  fail  to  do  his  du- 
ty, can  not  be  subjected  to  the  coercive  remedies  given  by  the  stat- 
ute of  Elizabeth,  or  before  the  statute,  by  the  law  of  nature  and 
the  common  law,  to  the  parent  himself.  But  be  this  as  it  may,  the 
court  in  the  case  of  String Jield  vs.  HmkeU^  were  not  called  upon 
to  decide,  and  did  not  in  fact  decide,  that  if  a  father  bind  a  son  an 
apprentice  in  a  covenant  of  indenture,  and  the  son,  although  not 
assenting  by  joining  in  the  execution  of  the  indenture,  does  in 
fact  perform  the  services,  that  the  covenantor  shall  not  be  compell- 
ed to  perform  his  part  of  the  agreement  Whether  the  servant 
and  apprentice,  were  compelled  or  not,  to  perform  the  services,  if 
he  does  perform  them,  why  shall  not  the  master  pay  for  such  ser- 
vices? He  must  pay,  unless  the  contract  is  illegal  and  void. 
But  such  a  contract  is  not  illegal  and  void,  except  by  the  statute  of 
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EUaaboth,  which  it  is  not  contended  is  in  force  here»  and  which  the 
case  of  String fidd  Ta.  JBkiskeUf  declares  not  to  be  in  force. 

la  the  absence  of  any  statute,  or  of  any  common  law  princi^ 
plOy  to  render  void  such  a  contract,  the  question  of  the  covenan-' 
tor's  liabihty,  is  too  plain  for  ax^gpiment  It  is  briefly  this:  A*  cove^ 
nants  that  Matthew,  who  happens,  indeed,  to  be  his  son,  should 
work  and  perfimn  services  for  a  period  of  six  years  for  B.,  and  B. 
covenants,  that  he  will  do  certain  things  and  pay  certain  sums,  for 
the  benefit  of  the  son,  (as  it  happens  to  be  in  this  case,)  and  the  ser- 
vices having  been  performed,  he  insists  it  is  unlawful  for  him  to 
pay  the  amount  stipulated,  or  to  perform  his  covAi^ts*  This^  is 
the  case  before  us. 

Without  the  authority  of  the  case  of  Day  vs.  EverHit  7  Mass., 
or  that  of  Ntcketson  vs.  Howard ^  1 9th  John.  Rep.,  (which  indeed 
are  decisive,)  we  can  have  no  difficulty  in  deci<Ung  this  ca^  <m 
principle.  The  judgment  of  the  circuit  court  must  be  reversed^ 
and  judgment  be  given  here  upon  the  verdict  of  the  jury,  that  the 
plaintiff  recover  his  damages,  &c. 


Atmbtts  vs.  Thb  Statx. 

1.  The  act  of  i8d7-8,  ch*  137,  sec.  9,  which  pfobibita  anj  person  ftom  vreariii|^ 
BBj  bowie  kniAs  or  Arkaiuas  tootb-pick,  or  other  knife  or  weapon  in  Ibrm,  shape 
or  fliae  resembling  a  bowie  knife  or  Arkansas  tooth-pick  under  his  clothes,  or  con- 
cealed aboat  his  person,  does  not  conflict  with  the  26th  section  of  the  first  article 
of  the  bQl  of  rights,  seeming  to  the  firee  white  citisens  the  right  to  keep  and  bear 
ams  fer  their  common  defence. 

3.  The  arms,  the  right  to  keep  and  bear  which  is  secured  bj  the  constitution, 
are  such  as  are  usually  emi^oyed  in  civilised  warfare,  and  constitute  the  ordinar  j 
military  equipment ;  the  l^slature  have  the  power  to  prohibit  the  keeping  or  wear-* 
ing  weapons  dangerous  to  the  peace  and  safety  of  the  citisens,  and  which  are  not 
osual  in  civilised  warfere. 

3,  The  right  to  keep  and  bear  arms  for  the  common  defence,  is  a  great  political 
right.  It  respects  the  citizens  on  the  one  hand,  and  the  rulers  on  the  other;  and 
although  this  right  must  be  inviolably  preserved,  it  does  not  fellow  that  the  legis- 
lature is  prohibited  from  passing  laws  regulating  the  manner  in  which  these  arms 
may  be  employed. 

At  tho  January  term,  1840,  of  the  circuit  court  of  Giles  county* 
Judge  Dillahunty  presiding,  an  indictment  was  filed  against  William 
Aymette.    This  indictment  charged:  Ist.  That  Aymetteon  the 
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96th  day  of  June,  1839,  in  the  county  of  Giles,  '^did  wear  a  cer- 
tain bowie  knife  under  his  clothes,  and  keep  the  same  concealed 
about  his  person,  contrary  to  the  form  of  the  statute,"  &^  3d* 
*'That  on  the  same  day,  dec.,  the  said  Aymette  did  wear  a  certwi 
other  knife  and  weapon,  in  form,  shape  and  size  resemUiiig  a  bowie 
knife,  and  under  the  clothes  of  him  the  said  Aymette,  and  concealed 
about  the  person  of  him,"  &c.  • 

The  defendant  [dbaded  not  guilty,  and  the  case  was  submitted 
to  a  jury  at  the  October  term,  1840,  Judge  Dillahunty  presiding. 

It  appeared  that  Aymette,  during  the  sitting  of  the  circuit  court 
in  June,  1839,  at  Pulaski,  Giles  county,  had  fallen  out  with  one 
Hamilton,andthatabout  10  o'clock,  P.M.  he  went  in  search  of  him  to 
a  hotel,  swearing  he  would  have  his  heart's  blood.  He  had  a  bowie 
knife  concealed  under  his  vest  and  suspended  to  the  waistband  of 
his  breeches,  which  he  took  out  occasionally  and  brandished  in  his 
hand.  He  was  put  out  of  the  hotel  and  proceeded  from  place  to 
place  in  search  of  Hamilton,  and  occasionally  exhibited  his  knife. 

The  jury,  under  the  charge  of  the  court,  returned  a  verdict  of 
guilty. 

The  defendant  moved  the  court  in  arrest  of  judgment,  but  the 
motion  was  overruled  and  the  defendant  sentenced  to  three  months 
imprisonment  in  the  common  jail  of  Giles  county,  and  to  pay  a  fine 
of  two  hundred  dollars  to  the  State.  From  this  judgment  defend- 
ant appealed  in  error. 

Washington  and  Emngf  for  Aymette. 

Auamey  Oeneralf  for  the  State. 

Grben,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  convicted  in  the  Giles  circuit  court, 
for  wearing  a  bowie  knife  concealed  under  his  clothes,  under  the 
act  of  1837-8,  ch.  137,  sec.  2,  which  provides,  "That  if  any  person 
shall  wear  any  bowie  knife,  or  Arkansas  tooth-pick,  or  other  knife 
or  weapon,  that  shall  in  form,  shape  or  size  resemble  a  bowie  knife 
oi  Arkansas  tooth-pick,  under  his  clothes,  or  keep  the  same  con- 
cealed about  his  person,  such  person  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  fined  in  a  sum  not 
less  than  two  hundred  dollars,  and  shall  be  imprisoned  in  the  coun- 
ty jail,  not  less  than  three  months  and  not  more  than  six  months.'' 


156  NASHVlLLEr 

,  [Ajmette  vt.  Tho  Stat6.} 

It  is  now  insisted  that  the  above  act  of  the  legislature  is  ancoif-» 
stitntional,  and  therefore  the  jadgment  in  this  case  should  have  beim 
arrested. 

In  the  first  article  of  the  Constitution  of  thi^  State,  containing  a 
declaration  of  rights,  sec.  26,  it  is  declared,  *'That  the  free  white 
men  of  this  State,  'have  a  right  to  keep  and  bear  amis  for  thik 
common  defence." 

Thb  declaration,  it  is  insisted,  gives  to  every  man  the  ricght  to  arm 
himself  in  any  manner  he  may  choose,  however  unusual  or  dan* 
gerous  the  weapons  he  may  employ ;  and  thus  armed,  to  appear 
wherever  he  may  think  proper,  without  molestation  or  hindrance, 
and  that  any  law  regulating  his  social  conduct,  by  restraining  the 
use  of  any  weapon  or  regulating  the  manner  in  which  it  shall  be 
carried,  is  beyond  the  legislative  competency  to  enact,  and  is  void. 

In  order  to  have  a  just  and  precise  idea  of  the  meaning  of  the 
clause  of  the  constitution  under  consideration,  it  will  be  useful  to 
look  at  the  state  of  things  in  the  histoiy  of  our  ancestors,  and  thus 
comprehend  the  reason  of  its  introduction  into  our  constitution. 

By  the  act  of  22  and  23,  Car.  2d,  ch.  25,  sec.  3,  it  is  provided 
that  no  person  who  has  not  lands  of  the  yearly  value  of  £100, 
other  than  the  son  and  heir  apparent  of  an  esquire,  or  other  per- 
son of  higher  degree,  &c,  shall  be  allowed  to  keep  a  gun,  dsc  By 
this  act,  persons  of  a  certain  condition  in  life  were  allowed  to  keep 
arms,  while  a  large  proportion  of  the  people  were  enUrely  disarm- 
ed.  But  King  James  the  2d,  by  his  own  arbitrary  power,  and  con- 
trary to  law,  disarmed  the  Protestant  population,  and  quartered 
his  Catholic  soldiers  among  the  people.  This,  together  with  other 
abuses,  produced  the  revolution  by  which  he  was  compelled  to  ab- 
dicate the  throne  of  England.  William  and  Mary  succeeded  him, 
and  in  the  first  year  of  their  reign.  Parliament  passed  an  act  recapitu- 
lating the  abuses  which  existed  during  the  former  reign,  and  de- 
clared the  existence  of  certain  rights  which  they  insisted  upon  as 
their  undoubted  privileges.  Among  these  abuses,  they  say,  in  sec. 
5,  that  he  had  kept  a  ''standing  army  within  the  kingdom  in  time 
of  peace  without  consent  of  Parliament,  and  quartered  soldiers  con- 
trary to  law."  Sec.  6.  ''By  causing  several  good  subjects,  being 
Protestants,  to  be  disarmed,  at  the  same  time  when  Papists  were 
both  armed  and  employed  contrary  to  law." 

In  the  declaration  of  rights  that  follows,  sec.  7  declares,  that 
*'the  subjects  which  are  Protestants  may  have  arms  for  their  de- 
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tenoa,  ivitubte  to  tiieir  condition  luid  as  allowed  by  bw."  This  do- 
olaimtioa,  ahbough  it  assorts  tbo  right  of  tho  Protestants  to  have 
anns,  does  not  extend  tbo  privilego  beyond  the  terms  provided  in 
the  aet  of  Charles  2d,  befiure  referred  to.  '^They  may  have  arms,** 
says  tho  Parliament,  ^'suitable  to  their  condition,  and  as  allowed  by 
law."  The  And,  we  have  seen,  only  allowed  persons  of  a  certain 
ramk  to  have  arms,  and  consequently  this  declaration  of  right  had 
reference  to  such  only.  It  was  in  reference  to  these  iacts,  and  to 
this  state  of  the  EngUsh  law,  that  the  second  section  of  the  amend- 
ments to  the  Constitution  of  the  United  States  was  incorporated 
into  that  instrument.  It  declares  that  **a  well  regulated  militia 
being  necessary  to  the  security  of  a  free  State,  the  right  of  the  peo- 
ple to  keep  and  bear  arms  shall  not  be  infringed." 

In  the  same  view,  the  section  under  consideration  of  our  own 
bill  of  rights  was  adopted. 

The  evil  that  was  pniduced  by  disarmii^  the  people  in  tfie  time 
qS  James  the  second,  was,  that  the  Kii^,  by  means  of  a  standing 
army,  quartered  among  the  people,  was  able  to  overawe  them, 
and  compd  them  to  submit  to  the  most  arbitrary,  cruel  and  illegal 
measures.  Whereas,  if  the  people  had  retained  their  arms,  they 
would  have  been  able,  by  a  just  and  proper  resistance  to  those  op- 
pressive measures,  either  to  have  caused  the  King  to  respect  their 
zq^Cs,  or  surrender  (as  h^  was  eventuaUy  compelled  to  do)  the 
gevenuneat  into  other  hands.  No  private  defence  was  contemn 
plated  or  would  have  availed  any  thing*  If  the  subjects  had  been 
aimed,  they  coidd  have  rasisied  the  payment  of  excessive  fines,  or 
the  infliction  of  illegal  and  cruel  puniahgw^tSi.  WheOf  therefore, 
Farliameat  says,  that  '^subjects  which  ara  Protestants,  may  have 
arms  for  theur  defwee,  suitable  to  Ibeir  condition  as  allowed  by 
law,"  H  does  act  mean  kvprifHOB  ^epce,  but  being  armed,  tbejr 
aaay  as  a  body,  rise  up  to  defend  their  j»st  rights,  and  compel  their 
nders  to  respect  the  laws.  This  declaration  of  right  ja  made  in 
leieraace  to  the  fact  before  complained  of^  that  the  people  bad 
bean  dimfmed,  aad  soldiers  had  been  quartered  among  them  con- 
trary to  law.  The  complaiat  was  against  thegDoemai^.  The 
grievaiioss  to  which  they  were  tbua  forced  to  suhmit,  were  for  the 
most  part  of  a  pabKe  ei)aracter,aful  could  have  been  redressed  only 
by  the  people  rising  up  for  their  commoa  dtf4nc€  to  vindicate  their 

rights. 
The  asctkm  under  coasidsration,  in  our  bill  of  rights,  was  adopt- 
30 
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«(1  in  reference  to  these  historical  facts^  and  in  this  point  of  view  it^ 
language  is  most  appropriate  and  expressive.    Its  words  are,  **Th6 
free  white  men  of  this  State  have  a  right  to  keep  and  bear  arms  for 
their  common  defence."    It,  to  be  sure,  asserts  the  right  much  more 
broadly  than  the  statute  of  first  William  and  Mary.    For  the  right 
there  asserted,  is  subject  to  the  disabilities  contained  in  the  act  of 
Gharjes  the  second.    There  lords  and  esquires,  and  their  sons  and 
persons,  whose  yearly  income  from  land  amocmted  to  one  hmidred 
pounds,  were  of  suitable  conditicm  to  keep  arms.    But,  with  uSf 
every  free  white  man  is  of  soitaUe  condition;  and,  therefore,  every 
free  white  man  may  ke^  and  bear  arms.    But  to  keep  and  bear  arms 
for  what?  If  the  history  of  the  subject  had  left  in  doubt  the  object 
for  which  the  right  is  secured,  the  uxjrds  that  are  employed  must 
completely  remove  that  doubt.    It  is  declared  that  they  may  keep 
and  bear  arms  for  their  common  defence.    The  word  **common^  here 
used,  means  according  to  Webster;  I.  Belonging  equally  to  more 
than  one,  or  to  many  indefinitely.    2.  Belonging  to  the  public. 
3.  General.    4.  Universal.    5.  Public    The  object  then,  for  which 
the  right  of  keeping  and  bearing  arms  fa  secured,  fa  the  defence  of 
IheptMic.    The  free  white  men  may  keep  arms  to  protect  the 
public  liberty,  to  keep  in  awe  those  who  are  in  power,  and  to  main- 
tain the  supremacy  of  the  laws  and  the  constitution.    The  words 
'*bear  arms''  too,  have  reference  to  their  military  use,  and  were 
not  employed  to  mean  wearing  them  about  the  person  as  part  of 
the  dress.    As  the  object  for  which  the  right  to  keep  and  bear  arms 
fa  secured,  fa  of  general  and  public  nature,  to  be  exercfaed  by  the 
people  in  a  body,  for  their  common  defence^  so  the  arms^  the  right 
to  keep  which  fa  secured,  are  such  as  are  usually  employed  in  civil- 
ised warfare,  and  that  constitute  the  ordinary  military  equipihent. 
If  the  citizens  have  these  arms  in  their  hands,  they  are  prepared  in 
the  best  possible  manner  to  repel  any  encroachments  upon  their 
rights  by  those  in  authority.    They  need  not,  for  such  a  purpose; 
the  use  of  those  weapons  which  are  usually  employed  in  private 
broik,  and  which  are  eflident  only  in  the  hands  of  the  robber  and 
the  assassin.    These  weapons  would  be  useless  in  war.    They 
could  not  be  employed  advantageously  in  the  common  defence  of 
the  citizens.    The  right  to  keep  and  bear  them,  fa  not,  therefore, 
secured  by  the  constitution. 

A  thousand  inventions  for  inflicting  death  may  be  imagined, 
which  might  come  under  the  appellation  of  an  ^^arrn"  in  the  figura* 
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live  use  of  that  term,  and  which  oould  by  no  possibiiily  be  rendered 
effectual  m  war,  or  in  the  least  degree  aid  in  the  common  defence* 
Would  it  not  be  absurd  to  contend  that  a  constitutional  provision* 
securing  to  the  citizens  the  means  of  their  common  defence,  should 
be  construed  to  extend  to  such  weapons,  although  they  manifestly 
would  not  contribute  to  that  end,  merely  because,  in  the  hands  of 
an  o^sosssn,  they  might  take  away  life? 

The  legislature,  therefore,  have  a  right  to  prohibit  the  wearing, 
or  keeping  weapons  dangerous  to  the  peace  and  safety  of  the  citi- 
zens, and  which  are  jwt  usual  in  civilized  warfare,  or  would  not 
contribute  to  the  common  defence.  The  right  to  keep  and  bear 
arms  for  the  common  defence  is  a  great  political  right.  It  respects 
the  citizens  on  the  one  hand  and  the  rulers  on  the  other.  And  al- 
though this  right  must  be  inviolably  preserved,  yet,  it  does  not  fol- 
low that  the  legislature  is  prohibited  altc^ether  from  passing  laws 
regulating  the  manner  in  which  these  arms  may  be  employed. 

To  hold  that  the  legislature  could  pass  no  law  upon  this  subject, 
by  which  to  preserve  the  public  peace,  and  protect  our  citizens  from 
the  tenor,  which  a  wanton  and  unusual  exhibition  of  arms  might 
produce,  or  their  lives  from  being  endangered  by  desperadoes  with 
concealed  arms,  would  be  to  pervert  a  great  political  right  to  the 
worst  of  purposes,  and  to  make  it  a  social  evil,  of  infinitely  a  greater 
extent  to  society,  than  would  result  from  abandoning  the  right 
itsel£ 

Suppose  it  were  to  suit  the  whim  of  a  set  of  ruffians  to  enter  the 
theatre  in  the  midst  of  the  performance,  with  drawn  swords,  guns 
and  fixed  bayonets,  or  to  enter  the  church  in  the  same  manner, 
during  service,  to  the  terror  of  the  audience  ;  and  this  were  to  be- 
come habitual;  can  it  be,  that  it  would  be  beyond  the  power  of  the 
legislature  to  pass  laws  to  remedy  such  an  evil?  Surely  not.  If 
the  use  of  arms  in  this  way  cannot  be  prohibited,  it  is  in  the  power 
of  fifty  armed  ruffians  to  break  up  the  churches,  and  all  other  pub- 
lic assemblages,  where  they  might  lawfully  come,  and  there  would 
be  no  remedy.  But  we  are  perfectly  satisfied  that  a  remedy  might 
be  applied.  The  convention  in  securing  the  public  political  right 
in  question,  did  not  intend  to  take  away  from  the  legislature  all 
power  of  regulating  the  social  relations  of  the  citizens  upon  this 
subject.  It  is  true,  it  is  somewhat  difficult  to  draw  the  precise 
line  where  legislation  must  cease,  and  where  the  political  right  be- 
gins, but  itisTwt  difficult  to  state  a  case  where  the  right  of  legisla- 
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Uoa  weuUL  exist.  The  oitnetiB  hrre  the  uiM|isalified  Jtight  to  keep  the 
weapoB,  it  bek^  of  tbe  chtracter  bef<n«  desciibedt  as  benig  in- 
tended by  this  provision.  Bat  the  right  to  heat  iurms  is  not  of  that 
unqualified  character.  The  cittsens  may  bear  them  for  the  cemamt 
dtfeaiKt;  but  it  does  not  foUow^  Uiat  they  may  be  boifne  by  an  in- 
dividual,  merely  to  terrify  the  people,  or  for  purposes  of  privlate-as- 
sassination.  And  as  the  manner  in  which  they  are  worn,  and  eir- 
cumstances  under  whidi  they  are  carried,  indicaie  to  erety  man, 
the  'purpose  of  the  wearer,  the  legislature  nay  prohibit  such 
manner  of  wearing  as  would  never  be  resorted  to  by  persons  en- 
gaged in  the  eommtoh  defekice. 

We  are  aware  that  the  court  of  af^veals  of  Kentodiy,  in  the  case 
of  Bliss  vs.  The  CkmimakweaUk,  3  LittePs  Rep.  90,  has  dedded 
that  an  act  ef  their  legidature,  similar  to  tbe  one  now  uader  con- 
sideration, is  unconstitutioftd  and  void.  We  have  .great  respect 
for  the  court  by  whom  that  decision  was  made,  hot  we  camiol  coo- 
cur  in  their  reasoning. 

We  think  tbe  view  of  the  subject  which  the  opinion  of  the  court 
in  that  case  takes,  is  far  too  limited  for  a  just  construction  cf  tin 
meaning  of  the  claiuse  of  the  constitution  they  had  under  cdasid- 
•ration.  It  is  not  prteisely  in  tiie  wcnnIs  of  dor  constitution,  never- 
theless, it  is  of  tbe  saofie  general  import .  The  words  are,  that  **tbe 
right  of  the  citixens  to  beinr  s^rms  in  defence  of  tbemseivesi  and  the 
State,  shall  not  be  questioned." 

In  the  femer  part  of  this  opinion,  we  have  reciirred  to  the  cir- 
cumstances under  which  a  similar  provision  was  adopted  in  Eog- 
IbimU  and  have  thence  deduced  the  reason  of  its  adopticm,  and  oott- 
Mqu^ntly  hav6  i^n  the  object  in  view,  wbaH  the  right  to  keep 
and  bear  arms  was  secured.  AH  these  considerati^is  are  left  out 
hi  view,  in  the  case  referred  to,  aind  the  court  confine  themselves 
entirely  to  the  consideration  of  the  distinction  between  a  law  pro- 
hibiting the  r^t,  and  a  law  merely  i^egidating  the  manner  in  which 
arms  may  be  vrorn.  They  say,  there  can  be  no  difference  betweeh 
m  law  prolubitil^  the  wearing  concealed  weapons,  atnd  one  pro- 
Mbiting  the  wearing  them  openly. 

We  think  ihere  is  a  mamfeat  distinction.  In  tbe  nature  of  things, 
if  they  were  not  aUowed  to  faisar  aUns  openly,  they  could  not  bear 
thMi  in  their  ddfenee  of  the  State  at  aU.  To  boar  arms  in  defence 
of  the  State,  is  to  employ  them  in  war,  as  arms  are  usually  em- 
ployed by  ctviliied  nations.    The  aims,  consisting  of  swonb» 
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helih  riAesy  dec,  fnust  necaisarily  be  bome  openly;  se^that  m  pre- 
hibitioa  to  bewr  them  opeiily»  would  be  a  denial  of  the  ri^t  alto- 
gether. And  as  in  their  oonstitution,  the  right  to  bear  artM  in  de- 
fence of  themselvesy  is  coupled  with  the  right  to  bear  them  in  de- 
fence of  the  Statoy  we  must  understand  the  expressions  as  meaning 
the  same  thing,  and  as  retating  to  public>  and  not  private;  to  the 
common,  and  not  the  individual  defence. 

But  a  prohilntion  to  wear  a  spear  concealed  in  a  cane,  would  in 
no  d^ree  circumscribe  the  right  to  bear  arms  in  defence  of  the 
State;  for  this  weapon  could  in  no  degree  contribute  to  its  defence, 
and  would  be  worse  than  useless  in  an  army.  And,  if,  as  is  above 
su^estod,  the  wearing  arms  in  defence  of  the  citizens,  b  taken  to 
mean,  the  common  defence,  the  same  observations  apply. 

To  make  this  view  of  the  case  still  more  clear,  we  may  remark, 
that  the  phrase,  **te€tr  armSf^  is  used  in  the  Kentucky  constitution 
as  wen  as  in  our  own,  and  implies,  as  has  akeadybeen  suggested, 
their  military  use.  The  28th  section  of  our  biD  of  rights  provides, 
**ibsLt  no  citizen  of  ihb  State  shall  be  compelled  to  bear  arms^  pro- 
vided he  win  pay  an  equivalent,  to  be  ascertained  by  law.**  Here 
we  know  that  the  phrase  has  a  military  sense,  and  no  other ;  and 
we  mtust  infer  (hat  it  is  used  in  the  same  sense  in  the  36  th  section, 
which  secures  to  the  citizen  the  right  to  hear  arms.  A  man  in  the 
pursuit  of  deer,  elk  and  buffaloes,  might  carry  his  rifle  every  day, 
for  forty  years,  and,  yet,  it  would  never  be  said  of  him,  that  he  had 
hotne  armSf  much  less  could  it  be  said,  that  a  private  citizen  bears 
arms,  because  he  has  a  dirk  or  pistol  concealed  under  his  clothes, 
or  A  spear  in  a  cane.  So  that,  with  deference,  we  fhink  the  argu- 
ment of  the  court  in  the  ca^e  referred  to,  even  upon  the  question  it 
has  debated,  is  defective  and  inconclusive. 

In  the  case  of  Strnpstm  vs.  The  StaU,  Stii  Ter.  Rep.  356,  Judge 
White,  in  delivering  the  opinion  of  the  court,  makes  use  of  the 
general  expression,  that  <*by  this  clause  in  (he  constitution,  an  ex- 
press power  is  given,  and  secured  to  aU  the  free  citizens  in  theBtate 
to  keep  and  bear  arms  for  their  defence,  without  any  qualification 
whatever,  as  to  their  kind  and  nature*" 

But  in  that  case,  no  question  as  to  the  meaning  of  this  provision 
in  the  constitution  arose,  or  was  decided  by  the  court,  and  the  ex- 
pvession  is  only  an  incidental  remark  of  the  judge  who  ddirered 
the  opinion,  and,  therefore,  is  entiUed  to  no  weight. 

W#  think,  therefora,  that  upon  either  of  the  grounds  assumed  in 
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this  opinion,  the  l^islature  had  the  right  to  pass  the  law  under 
which  the  plaintiff  in  error  was  conricted.  Let  the  judgment  be 
affirmed. 


Knott,  et  als.  vs.  Hickbi  et  als. 

It  is  Decessary  to  a  recoveiy  bj  the  holder  of  a  note  ogainit  an  endorser  to 
aver  and  prove  dema'nd  and  notice,  and  the  want  of  sach  averment  is  not  cured  bj 
▼erdict. 

A.  Dale  and  E.  Dale,  under  the  style  of  A.  Dale  &  Co.,  execu- 
ted and  delivered  their  promissory  note  for  the  sum  of  $1710  to 
L.H.  Duncan,  on  the  i9th  of  September,  1838,  payable  four 
months  after  date  at  the  Planters*  Bank.  Duncan  endorsed  and 
delivered  it  to  Jesse  Rainey,  Jesse  Rainey  endorsed  and  deliver- 
ed it  to  R.  F.  Knott,  and  R.  F.  Knott  endorsed  and  delivered  it 
to  Hicks,  Ewing  &l  Go.  When  the  note  fell  due  it  was  protested 
for  non-payment,  but  not  according  to  law,  and  no  notice  given. 

Hicks,  Ewing  &  Co.  instituted  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Maury  county,  on  the  19th  of  March,  1839, 
against  the  makers  and  endorsers  of  the  note.  At  the  May  term, 
1839,  the  plaintiffi  filed  their  declaration,  setting  forth  the  note 
and  the  endorsements  thereupon  and  the  protest  of  the  said  note, 
but  omitted  to  aver  that  the  holders  had  given  notice  according  to 
law  to  the  endorsers  of  the  demand  and  protest,  or  to  set  forth  any 
excuse  for  failure  so  to  do. 

The  defendants  pleaded  "payment,*'  "set  off,"  and  "no  assign- 
ment" At  the  succeeding  term,  the  cause  was  submitted  to  a 
jury  upon  issues  formed  upon  these  pleas,  and  a  verdict  and  judg- 
ment rendered  for  the  plaintiffi  for  the  amount  of  note  and  inter- 
est thereupon.    The  endorsers  appealed  in  error. 

DeWf  for  plaintiffs  in  error. 

PilhWf  for  defendants  in  error. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  defendants  in  error  against  the 
plaintifis,  as  the  endorsers  of  a  promissory  note  drawn  by  A.  Dale 
Sc  Co.    The  suit  is  brought  jointly  against  the  makers  and  endors- 
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enr.  The  making  of  the  note,  its  endorsements  and  dishonory  are 
duly  set  forth  in  the  declarationt  but  there  is  no  averment  of  a 
notice  of  the  dishonor  having  been  given  to  the  endorsers,  nor  any 
legal  excuse  assigned  for  not  having  done  so. 

This,  it  is  admitted,  is  fatal,  unless  the  defect  be  cured  by  verdict; 
that  it  is  not,  has  been  abundantly  determined.  See  Chitty  on 
Bills,  465, 2Tidd's  Fnictice,  Phil'd.  Ed.  of  1828,  page  950,  and  the 
case  of  Slocum  vs.  Pomeroy^  6  Granch,  221,  where  the  question  is 
directly  determined  by  the  supreme  court  of  the  United  States. 
The  judgment  of  the  circuit  court,  will,  therefore,  be  reversed. 


Smith  vs.  McGaIiL's  Hbibs. 


1.  A  grant  ibr  land  gires  the  grantee  a  constmctiYe  poMeeeion,  which  continaei 
until  an  actual  adTeree  poseeeaion  commencefl,  and  such  adverse  poBseadon  mnat 
be  continued  seren years  before  the  grantee  loses  his  right  of  possession. 

2.  Where  two  grants  covered  in  part  the  same  land  and  actual  adrerse  possesaioii 
bad  been  held  under  the  younger  grant  more  than  seven  years,  but  such  possession 
was  of  a  portion  of  the  younger  grant  not  included  in  the  bounds  of  the  elder 
grant :  Held,  that  the  statute  of  limitations  did  not  protect  the  defendant  in  the 
possesion  of  land  included  in  the  elder  grant,  which  had  not  been  aotuaUy  ad- 
versely held  for  seven  years. 

McCall^s  heirs  instituted  this  action  of  ejectment  in  the  circuit 
court  of  Maury  county,  against  Smith  <hi  the  first  day  of  August, 
1838.  The  case  was  submitted  to  a  jury  at  the  January  term, 
1840,  on  the  plea  of  not  guilty.  Judge  Dillahunty  presiding.  It 
appeared  by  the  documentary  evidence  introduced,  that  A.  Mc- 
Call  deceased,  the  father  of  the  plaintiffs,  made  two  entries  in  the 
county  of  Maury,  in  the  year  1811,  by  virtue  of  North  Carolina 
military  land-warrants,  that  these  entries  were  surveyed  in  1812, 
and  grants  were  issued  for  the  said  tracts  of  land  to  the  McGalls'  by 
the  State  of  Tennessee  in  1814  Neither  McGall  nor  any  person 
for  him,  nor  his  representatives  ever  had  actual  possession  of  any 
part  of  the  land  above  mentioned.  Defendant,  Smith,  made  pro- 
position of  purchase  to  McGall,  but  failing  to  purchase  entered 
200  acres  in  1828.  This  entry  included  a  considerable  portion  of 
the  land  embraced  within  the  limits  of  McCalls'  grant  Smith 
settled  on  his  entry  shortly  after  he  made  the  same,  but  did  not 
tako  actual  possession  of  any  part  of  the  land  embraced  within  the 
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Kmito  of  McCaBt*  grant  at  that  time.  After  hafing  remanwd  more 
dian  seven  years  <m  the  place  at  which  he  settled,  he  toek  actual 
poflsesMOQ  of  that  p<Hrtiaii  of  his  grant  which  covered  a  part  of 
McCalb'  grant  about  two  years  before  tiie  commencement  of  this 
suit. 

The  court  charged  the  jury,  that  if  the  land  in  dispute  was  got* 
ered  by  the  grant  to  the  McCalb  and  also  by  the  grant  to  Smith, 
and  Smith  had  been  more  than  seven  years  in  actual  possession  of 
a  part  of  the  land  embraced  in  his  grantandalso  embraced  in  Mc- 
Call's  grant,  such  actual  adverse  possession  of  seven  years  would 
by  virtue  of  the  statute  of  limitations  protect  him  to  the 
extent  of  the  boundaries  of  his  grant;  but  if  he  had  not  been  in 
the  actual  possession  of  any  part  of  the  lamd  embraced  in  the  Mc- 
Calls'  grant  and  held  the  same  adversely  for  seven  years,  that 
Smith  could  not  protect  himself  by  virtue  of  the  statute,  though  the 
McCalls  never  had  been  in  the  actual  possession  of  any  part  of  the 
land  embraced  in  his  grants,  because  there  would  be  constructive 
possession  against  constructive  possession  under  the  respective 
grant  and  the  elder  would  prevail;  and  that  to  enable  the  younger 
grantee  to  avail  himself  of  the  statute  of  limitations,  be  must  have 
had  seven  yean  actual  adverse  possession  of  a  portion  o(  the  land 
embraced  in  the  elder  grants;  that  in  that  event  possession  of  part 
so  embraced  in  the  elder  grant  would  protect  him  to  the  extent  of 
his  boundaries.  The  jury  renderad  a  verdict  in  favor  ef  the  plata- 
tiffii.  The  defendant  moved  the  court  for  a  new  trial  which  was 
•vermled  and  judgment  rendered.  The  defendant  i^pealed  io 
error. 

Cahalf  for  plaintiff  in  error,  controverted  the  correctness  of  the 
determination  of  the  majority  of  the  court  in  the  case  of  TiMot 
vs.  McQavock.  1  Yerg.  262. 

Dew^  for  defendant  m  error,  cited.  Blade  vs,  Smiik^  1  Hay.  24S: 
Talbat  vs.  McOavoek,  1  Yer.362:  Napier  vs.  Bimpmm^  1  Ten.  453: 
TWmfife  vp.  Antti,  4 Bibb,  9S1.  Smitk  sb.  MkeheU,  lMarsh.207: 
Jtots  vs.  CM^  9  Yer.  463;  McClung  vu.  Ra$Sf  6  WheaCon,  116: 
BaUa  vs.  Peak,  10  Peter's,  444s  10  Yer.  518. 


J*  delivered  the  opinion  of  the  court. 

In  the  trial  of  this  cause  in  the  circtdt  court,  it  appeared  in  proof, 
that  Harman  P.  Smith,  had  for  more  than  seven  years  been  in  ao- 
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tinl  possession  of  a  ptfrtidii  of  the  land  covered  by  his  grantf 
bilt  \\M  he  h^  not  been  for  the  period  of  seven  years  in 
actual  possession  of  any  part  of  the  land  which  b  covered  by 
hs  grant,  and,  also, by  the  grant  of  plaintiff's  lessors.  The  grant 
•f  McGall  is  older  than  that  of  Smith,  bnt  the  grantee  and  those 
claiming  nnder  him,  had  at  no  time,  been  in  actual  possession  of 
«ny  part  ef  it  Upon  this  state  of  the  facts,  the  circuit  court  char- 
ged the  jury,  ^Uiat  if  Smith  had  not  been  in  actual  possession 
ef  any  part  of  the  land  included  in  McCall's  grant  for  seven 
years,  though  McCall  had  never  been  in  actual  possession  of 
any  part  of  his  land,  that  Smith  could  not  defend  himself,  under 
the  statute  of  limitations.'' 

The  legal  correctness  of  this  charge,  is  here  called  in  question, 
by  the  plaintiff  in  error.  The  precise  point  was  presented  for  con-* 
sideration  in  the  case  of  Talboi  vs.  McQavockf  1  Yer.  Rep.,  and 
upon  very  full  and  elaborate  discussion,  was  decided  againt  the  bar 
ef  the  statute  under  such  circumstances.  The  late  Nicholas  F. 
Smith,  Esq.,  an  able  lawyer,  sat  as  special  judge  in  the  case,  and 
Im  and  Judge  Catron  concurred  in  the  decision.  Judge  White,  in- 
deed dissented,  and  the  very  favorable  estimate,  which  has  always 
been  justly  placed  upon  his  legal  abilities,  has  probably  induced 
the  plaintiff  tobring  the  question  again  under  consideration.  The 
principle  decided  in  the  case  of  Talboi  v&  McGavock^  has  been  ad- 
hered te  ever  since,  a  period  of  eleven  years.  But  the  case  itself 
was  not  an  innovation.  Twenty  years  before  that  time,  it  had 
been  determined,  **that  possession  of  land  so  as  to  produce  a  bar, 
must  be  an  actual  possession  of  some  part  in  dispute;  cultivation 
of  part  of  the  defendant's  claim,  not  within  the  bounds  of  the  dispu- 
ted part,  b  not  sufficient  to  authorise  the  bar  of  the  statute."  1 
Ten.  Rep.  153.  Judge  Catron  referring  to  the  decision  in  1  Ten. 
Rep^  says,  in  the  case  of  Talbot  vs.  McOavock,  that  he  understood 
the  bench  and  the  bar,  the  legislature  and  the  community,  to  have 
acquiesced,  during  the  intermediate  period  of  twenty  years,  in 
Iheit  decision,  as  being  the  law,  and  a  correct  construction  of  the 
not  of  1797,  and  he  intimates  that  it  ought  not  to  be  dbturbed^  even 
if  doubte  of  its  correctness  had  been  entertained.  It  b  not  necessary 
after  a  discussion  of  the  question  so  full  and  elaborate,  as  b  to  be 
taand  in  the  case  of  TaOna  vs.  McOavocif  to  do  more  than  refer 
t»  that  case.  With  the  grounds  upon  which  it  b  there  placed,  we 
ajw  ^aliidy  satisfied;  it  may  safely  rest  upon  them  and  they  need 
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fiot  be  jusiified,  if»  indeed  they^  could  be,  by  any  additional  reasoning 
of  ours.  And  further,  if  w&  doubted,  as  we  do  not,  the  correct- 
Bess  of  the  judgment  in  that  case,  we  should  stiU  yield  to  its  author- 
ity. A  greater  evil  can  scarcely  be  imagined,  than  a  habitual  fluc- 
tuation in  judicial  opinion,  acs  to  questions  affecting  the  rights,  and 
regulating  the  conduct  of  a  whole  community  in  relation  to  real 
property.  If  the  judicial  history  of  Tennessee  shall  show,  that 
our  State,  has  not  been  at  all  times  exempt  from  this  evil,  we  may 
be  pardoned,  perhaps,  for  indulging  the  belief,  that  the  last  fiv» 
years  t^nnot  be  pointed  to  as  the  period  of  its  greatest  preTalenpe* 
Let  the  judgment  be  affirmed. 


Muse  vs,  Donelsoi^. 


1.  When  the  statute  of  UmitatioDi  has  onoe  ran  a|;ain8t  a  debt,  the  cause  o/  ae* 
iKon  is  eztinguiBhed. 

2.  No  promise  made  hj  a  partner  after  n  dissolution  of  the  partnership,  wUl  bind 
«nother  member  of  such  firm,  so  as  to  take  a  case  out  of  the  statute,  or  stop  ila 
"Operation  where  it  has  not. 

Ransford  McGregor,  John  McGregor  and  Jacob  D«  Donelson 
Entered  into  partnership  in  the  business  of  ttierchandiziiig,  m  (he 
town  of  Jefferson,  in  the  county  of  Rutherford,  in  the  year  1829, 
tinder  the  firm  style  of  R.  McGregor  &  Co.  On  the  11th  day  of 
April,  1832,  the  partnership  still  continuing,  they  executed  a  note 
for  goods  purchased,  in  the  folbwing  words: 

**Six  months  after  date,  we  promise  to  pay  to  the  order  of  John- 
son, Waterman  &  Co.,  sixty-three  dollars  thirty-eight  cents,  witb- 
out  defalcation,  for  value  received.  R.  McGbeoor  &  Co.** 

This  note  was  delivered  to  Johnson,  Waterman  &  Co.,  who  de- 
Kvered  it  to  Muse,  with  the  foUowing  endorsement  without  date, 
*«We  assign  the  within  note  to  Samuel  O.  Muse»'' 

The  partnership  expired  in  1834,  and  John  McGregor  died*  In 
1837,  the  note  was  presented  to  R.  McGr^or,  who  stated  thaf  it 
was  correct,^  and  that  he  would  pay  it,  he  being  the  active  partner 
in  the  concern,  and  intrusted  with  the  liquidation  of  the  affairs  of 
the  concern. 

Oh  the  15th  day  of  November,  1839,  Muse,  as  assignee,  instt- 
iuted  an  action,  by  warrant,  against  R.  McGregor  and  Donekon, 
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md  against  R.  McGregor  as  executor  of  John  McGregor,  deceasedy 
before  a  justice  of  the  peace  for  Rutherford  county.  The  justice 
rendered  judgment  against  Jacob  D,  Donelson  and  Raasford  Me-' 
Gr^or,  in  his  own  right,  (but  for  him  as  executor,)  for  the  amount 
of  the  note  and  interest  J.  D.  Donelson  alone  appeided  to  the 
ciTcuit  court 

It  was  tried  at  the  March  term,  1840^  before  Thomas  Maney^ 
j«idge«  and  a  jury  of  Rutherford  county*  His  honor  charged  the 
jury,  that  no  promise  made  by  a  partner  after  the  dissolution  of 
the  firm,  could  bind  his  co-partners,  whether  made  before  or  after 
the  statute  had  performed  its  office. 

They  rendered  a  verdict  for  the  defendant.  The  plaintiff  moved 
the  court  for  a  new  trial.  The  motion  was  overruled  and  judg- 
ment rendered  in  conformity  with  the  verdict.  The  plaintiff  ap- 
pealed in  error. 

Ready ^  for  plain  tiff  in  error.  The  acknowledgement  of  a  previous 
4ebt  due  from  a  firm,  made  by  one  partner,  after  the  dissolution* 
binds  the  other  partners,  so  as  to  prevent  them  from  availing  them- 
selves of  the  statute  of  limitations.  Patterson  vs,  Cboat,  7  Wend. 
441 :  Smith  vs.  D.  Sf  G.  Ludlow,  6  John.  Rep.  267.  The  ac- 
knowledgement will  not  of  itself  be  evidence  of  an  original  debt,  but 
the  original  debt  being  proved  or  admitted,  (as  it  is  proved  in  this 
case  by  the  production  of  the  note,)  the  confession  of  one  will  bind 
the  others,  so  as  to  prevent  them  from  availing  themselves  of  the 
statute  of  limitations.  HackJey  vs.  Patrick,  3  John.  Rep.  536,  and 
«^  case  above  cited  from  7th  Wend.  See  also  Mclntire  4*  Co.  vs. 
Oliver,  surviving  partner,  &c.,  2  Hawk.  209:  1  Gall.  Rep.  635: 
Wood  vs.  Braddick,  1  Taunt.  104 :  Shelton  vs.  Cook,  et  al.  3  Munf. 
191 :  Simpson,  et  oL  vs.  Girfrf*,2  Bay.  Rep.  533:  2  Wai*.  G.  C. 
Rep,  388. 

Eeebk,  for  defendant  in  error.  After  a  dissolution  of  partner- 
ship, the  acknowledgement  of  one  partner  cannot  take  a  case  out 
af  the  statute  ef  limitations,  so  as  to  bind  the  other  partners,  Be- 
loie's  ez'rs  vs.  Wynfie  and  others,  7  Yer.  534 :  Bell  vs.  Morrison 
and  cikers,  1  Peters,  37ft-71-2-3:  Gow  on  Partnership,  310. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  suit  was  brought  before  a  justice  of  the  peace,  the  15th  of 
Nov.  1839,  upon  a  promissory  note  executed  by  the  firm  of  R. 
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McGregor  &  Ca,  dated  llth  April,  1832.  The  partnership  of  R. 
McGregor  &  Co.,  was  created  in  1829,  and  expired  by  limitation 
in  1834.  The  ju^ce  gave  judgment  for  the  plaintiff,  and  the  do* 
fendant  Donelson,  alone,  appealed  to  the  circuit  courU 

In  the  circuit  court,  the  defendant  relied  on  the  statute  at  lum* 
tations,  and  the  plaintiff  proved,  that  in  1837,  R.  McGregor,  wbe 
was  the  active  member  of  the  &m  of  R*  McGregor  &  Co.»  acknowU 
edged  said  note  to  be  just^  and  promised  the  j^laintiff  to  pay  tfao 
same. 

The  court  charged  the  jury,  that  <^after  a  partnership  had  ceasedt 
one  partner  could  not  make  an  acknowledgement  of  a  debt,  and  a 
promise  to  pay  the  same,  as  detailed  in  the  evidence,  which  would 
be  obligatory  on  the  other  members  of  the  firm,  so  as  to  exclude 
the  statute  of  limitations.  That  if  such  acknowledgement  and 
promise  were  made,  either  before  or  after  the  statute  had  performed 
Its  office,  the  effect  would  be  the  same.  That  such  acknowledge- 
ment and  promise  would  not  prevent  the  statute  from  running  in 
favor  of  the  other  partners,  although  the  debt  might  not  be  barred 
at  the  time  the  acknowledgement  and  promise  was  made.**  This 
charge  is  correct  in  all  respects.  That  the  acknowledgement  and 
promise  of  the  partner,  made  after  the  dbsolution  of  the  partner^ 
ship,  will  not  take  a  case  out  of  the  statute  of  limitations,  was  de* 
cided  by  this  court  in  the  case  of  Behte  vs.  Wynnef  7  Yer.  Rep. 
341 ;  because,  say  the  court,  ''after  a  dissolution  of  a  partnership, 
no  partner  can  create  a  cause  of  action  against  the  other  partners, 
except  by  a  new  authority  communicated  to  him  for  that  purpose* 
When  the  statute  of  limitations  has  once  run  against  a  debt,  th^ 
cause  of  action  against  the  partnership  is  gone.  The  acknowledge- 
ment, if  it  is  to  operate  at  all,  is  to  create  a  new  cause  of  action.** 

The  case  of  Beloie  vs.  Wynnef  is  in  accordance  with  what  had 
been  the  settled  doctrine  of  this  court  in  regard  to  the  statute  of 
limitations  previous  to  that  decision.  It  was  only  the  application 
of  established  principles,  to  the  particular  case  of  an  acknowledge- 
ment by  a  partner  after  a  dissolution.  In  the  case  <rf  Ef)an$  vs. 
Duberry^  1  Marsh.  Rep.  189,  the  court  of  aj^als  of  Kentucky, 
decided  that  evidence  of  the  acknowledgement  of  one  partner  of 
the  existence  of  a  debt  made  after  the  dissolution,  was  inadmissible 
against  another  partner.  In  the  case  of  BeB  vs.  Monisan^  I  Pe- 
ters' Rep.  351,  375,  the  supreme  court  of  the  United  States  de- 
cided, that  the  acknowledgement  of  one  partner,  after  tbo  dissdn* 
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tSon,  would  not  operate  to  take  a  case  out  of  the  statute  of  Mmite* 
lioDs  as  to  other  partners. 

The  opioum  of  the  court  in  this  case,  delivered  by  Judge  Story, 
eihausts  the  subject,  and  states  the  principles  upon  which  it  jrestSv 
with  great  clearness  and  force.  These  principles  and  views  weiw 
leoognised  and  ad<^ted  by  this  court,  in  the  case  of  BelaU  vi» 
Wffnne.  With  that  decision  we  are  entirely  satisfied,  and  reaf- 
firm its  principles.  But  in  this  case,  the  counsel  for  the  plaintiff  m 
orror  takes  a  distinction  between  an  acknowledgement  made  after 
the  bar  of  the  statute  had  been  formed,  and  one  made  before  the 
exiHFation  of  the  time  to  form  the  bar.  This  distinction  cannot 
exist  in  principle.  In  Bell  vs.  Morrison^  the  court  sity,  ''the  ec* 
knowledgementi  if  it  operate  at  all.  Is  to  create  H  new  cauH  ef 
notion." 

But  in  the  commencement  of  the  same  paragraph,  (page  373) 
Ibey  s^yt  that  '^after  the  dissolntion  of  a  partnership,  no  person 
tsan  create  a  cause  of  action  against  the  other  partners,  except  by  a 
new  authority  communicated  to  him  for  that  purpose.**  If  then, 
he  can  create  no  new  cause  of  action ;  and  if  the  acknowledge* 
ment,  to  have  any  efficacy,  does  create  such  cause  ^  action,  it  fol- 
lows, that  whether  it  is  made  befiMre  or  after  the  time  limited  in  th^ 
etatute  has  expired,  can  make  no  difier^nce*  Gow  on  partnerehip, 
910.    Let  the  judgment  be  affirmed. 


■^^"♦ft"  «  ii  »  11 


Leaks  vs.  CAiimoN,  et  ale. 

1.  VHiere  a  tract  of  land,  intended  to  be  aold,  was  laid  off  into  lots  vilh  strastf 
intersecting  each  t^t  for  tbe  benefit  of  parchasers,  and  the  lots  were  sold ;  Held, 
Uiat  the  obstruction  of  snob  streets,  bj  one  or  more  of  tbe  purchasers^  to  the  in- 
jury of  other  purchasers,  was  a  nuisance  reKevable  in  chancerj. 

2.  Where  such  land,  so  divided,  was  sold  under  a  decree  in  chanceiy,  upon  a 
loredit  of  one,  two  and  three  jears,  and  the  bill  still  pending,  and  the  purchasers 
eone  into  possession  under  the  sale:  Held,  that  the  property  was  still  nifr  JuUm^ 
Vm%  tbe  pnrohasers  were  q%um  partjes*  and  that  the  coart  had  tbe  power«  on  the 
petition  of  any  purchaser,  to  have  the  Euisance  abated  in  the  name  of  the  com- 
plainants. 

This  is  an  appeal  from  a  decree  of  the  chancery  court  of  Frmnk'^ 
Ikiy  directing  tfa«  abatement  of  a  nuisance. 
The  executors  and  devisees  of  John  McNairjr,  deeeaied,  fled 
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tlMir  bin  in  the  chancery  court  at  Franklin,  in  1838,  praying  an 
execution  of  the  trusts  of  the  will,  under  the  supervision  of  the 
court.  The  court  ordered  a  sale  of  the  real  estate,  in  order  to  ef- 
fect a  more  just  and  equitable  division  amongst  those  entitled  there<^ 
to.  This  sale  took  place  in  accordance  with  the  decree,  and  notes 
were  taken  from  the  purchasers  for  the  consideration  money,  paya- 
ble in  instalments,  in  one,  two  and  three  years.  Amongst  other 
tracts  sold,  was  the  one  on  which  said  M cNairy  lived  at  the  time  of 
his  death,  adjoining  the  town  of  Nashville,  containing  the  number 
of  448  acres,  of  great  value. 

The  clerk  and  master,  under  whose  direction  the  sale  took  placev 
divided  this  tract  into  lots  of  convenient  size,  and  laid  off  public 
streets,  intersecting  each  other  and  running  through  the  tract.  A 
map  was  made  of  the  lots  and  of  the  streets,  and  this  map  was 
exhibited  to  purchasers  on  the  day  of  sale.  On  the  day  of  sale 
Joseph  Leake,  N.  Gannon,  John  Nichol,  James  McComhit  and 
others,  became  purchasers  of  lots.  Cannon,  McCombs  and  other 
purchasers  enclosed  their  lots,  and  obstructed  one  of  the  streets 
which  passed  by  the  property  of  Leake. 

Leake  filed  his  petition  on  the  28th  day  of  October,  1840,  in  the 
chancery  court  at  Franklin,  setting  forth  the  above  facts,  and  stat- 
ing that  one  of  the  main  passways,  leading  from  his  property  to 
the  Charlotte  Turnpike,  having  been  obstructed,  the  value  of  his 
property  had  been  greatly  diminished  thereby,  and  praying  that  N. 
Cannon,  J.  McCombs  and  others,  purchasers,  might  be  notified  to 
appear  before  the  court,  to  show  cause  why  the  petitioner  should 
nof  be  allowed  his  right  of  way  as  exhibited  on  the  day  of  sale  by 
the  map  of  the  premises,  and  why  said  obstructions  should  not  be 
removed. 

The  petition  was  verified  by  the  afiidavit  of  the  petitioner,  and 
was  filed  during  the  pendency  of  the  bill  filed  by  the  executors  and 
devisees  of  McNairy,  and  before  the  notes  for  the  purchase  money 
under  the  sale  were  collected.  On  motion,  (which  was  argued,) 
Bramlett,  chancellor,  ordered  that  the  parties  appear  and  show 
cause,  &c.,  and  that  the  clerk  and  master  report  the  facts  to  the 
court  touching  the  allegations  in  the  petition. 

The  derk  and  master  reported  the  facts  as  above  set  forth,  upon 
which  the  chanceUor  decreed  that  the  defendants  should  remove 
the  obstructions  they  had  placed  in  the  street,  on  or  before  the  let 
day  of  January  next  thereafter,  and  that  they  be  enjoined  from 
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pkciDg  any  other  obstruction  in  said  street,  or  in  any  oUior  street 
laid  off  on  the  map  as  exhibited  on  the  day  of  sale ;  and  that  a  spe- 
cial order  issue  to  the  sheriff  of  Davidson  county,  directing  him 
to  remove  the  obstructions  after  the  1st  day  of  January  next  there* 
after,  in  the  event  the  defendants  failed  to  comply  with  said  order 
made  on  them. 
From  this  decree  the  defendants  appealed  to  the  supreme  court* 

Campbell^  for  petitioner. 
JEunngf  for  the  defendants* 

TuRLEY,  J.  delivered  the  opinion  of  the  court 

The  devisees  of  John  M cNairy,  filed  their  hill  in  the  chancery 
court  at  Franklin,  for  the  sale  of  real  estate  devised  by  the  will,  for 
the  purpose  of  making  a  division.  The  court  decreed  a  sale,  which 
was  made  by  the  clerk  and  master  under  the  supervision  of  the 
court.  A  portion  of  the  land,  adjoining  the  town  of  Nashville,  was 
laid  off  into  lots,  with  intersecting  streets.  The  petitioner  and  de* 
fendants  became  purchasers  of  lots;  the  sale  was  made  upon  a 
credit  of  one,  two  and  three  years,  which  time  has  not  expired^ 
and  the  case  is  still  in  the  chancery  court,  abiding  the  time  for  a 
final  decree.  Petitioner  and  defendants  have  taken  possession  of 
the  lots  purchased  by  them,  and  the  defendants,  in  improving,  have 
dosed  up  some  of  the  streets,  to  the  injury  of  the  petitioner,  and 
this  petition  is  filed,  asking  of  the  chancellor  to  have  them  opened, 
which  he  ordered.  It  b  not  denied  that  a  chancery  court  has 
power  to  relieve  in  cases  of  nuisance,  which  the  stopping  of  these 
streets  is,  but  it  is  contended  that  this  must  be  done  by  original  bill, 
and  not  as  is  sought  in  this  case,  by  petition.  This  is  a  question  of 
practice,  not  of  principle,  and,  in  the  absence  of  authorities,  ought 
to  be  settled  in  such  a  manner  as  would  give  the  most  expeditious 
and  cheapest  remedy. 

The  subject  matter  of  this  dispute  is  already  in  a  court  of  chan* 
eery ;  it  has  been  sold  by  its  order,  and  the  parties  to  this  proceed- 
ing, came  into  possession  under  the  sale.  That  a  court  of  chancery 
has  power  over  this  property  so  long  as  it  remains  stib  jt/dice^  to 
protect  it  from  waste  and  depredation,  no  one  wilJ  deny, and  that  for 
this  purpose,  purchasers  are  qiuisi  parties,  who  may  be  brought  in 
by  the  court  at  any  time,  is  equally  true.  But,  it  is  said,  this  must 
be  done  by  the  original  complainants  and  not  by  the  co-purchaser. 


m  nashvillej 

[Tftppan,  et  al«.  «#.  Harrison,  eC  ad.J 

Thfere  ui  bat  little  to  be  gained  by  disputing  about  the  mode  of  iff- 
ing  a  thing,  if  the  thing  is  to  be  done. 

It  can  make  but  little  diffisrenoe  whether  the  defendants  are 
brought  into  court  in  the  name  of  the  original  complainants  or  the 
petitioner,  who  is  immediately  injured  by  their  actjk  But  if  the 
proceedings  have  to  be  in  the  name  of  the  parties  to  the  btl^  we 
have  no  doubt  that  the  petition  was  properly  filed,  for  otherwise 
the  court  could  have  no  information  of  the  wrong  done,  and  the 
steps  necessary  to  be  taken  to  abate  the  enclosures  df  the  defend- 
ants, can  be  in  the  name  of  the  complainants  and  not  the  petitoner* 
We  think  the  authorities  sustain  this  practice.  See  2  Page  Rep* 
316:  3  Eq.  Dig.  578,  pi  9:  Robertson's  practice,  387:  2  Smith's 
Cban.  practice,  213^ 

We,  therefore,  f hmk  the  deciekm  of  the  chancellor  was  correct^ 
and  affian  it 
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Tappan,  et  ah.  i)s.  Harrison,  et  of. 

lUto  fafjr  of  a  jadkial  attacfatoent  upon  lantf,  ci«aA»  a  Sen  uiioa  such  laBii« 
iriii«h  oferreaches  the  Kea  of  a  jadgAeot  obtained  ■nbaeqaeotly,  though  the  Muir* 
mone  maj  have  been  previouslj  issued,  and  preyiously  executed. 


S.  Tappan  &  Oe.  and  Daniel  Baugh,  precumd  tiieir 
respective  writs  of  summons  to  be  issoed  by  the  derk  cff  the 
circuit  court  of  Williamson  county,  against  Searcy  D.  Sharpk 
These  writs  were  executed  and  returned  to  the  November  teriHK 
1889. 

Brown,  about  the  same  time,  procured  the  issuance  of  a  elmflar 
writ  against  Sharp,  which  was  not  executed  upon  Sharp,  and  r^ 
tamed  ^^i^X  found.'*  On  the  6th  day  of  December,  1838,  Bmwn 
issued  a  judicial  attachment  against  the  estate  ef  Sharp,  winch  ot^ 
the  lOth  of  the  same  month  was  levied  by  the  sher^on  a  t3S«^  of 
one  hundred  and  forty-four  acres  of  land^  belonging  to  Sharp,  m, 
the  county  of  WiUiamson.  At  the  MaxHsh  term,  1840,  (1  Itb)  Tap*. 
{Mm  &  Co^  recovered  a  judgment  against  Sharp  for  $678  60.  At 
the  same  term  (27th)  Baugh  recovered  a  judgment  against  him,ftM: 
$1460  40,  and  Brown  at  the  same  term  (26th)  recovered  judgmeb^^ 
against  Sharp  by  default  for  $690  37i. 

Writs  ^ifi.  fa.  were  issued  on  the  judgments  of  B|M;q|^  aiuLi 
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Tappan  &  Go.  and  a  vejiditioni  exponas  was  issued  on  the  judg* 
ment  of  Brown.  They  were  all  levied  by  Harrison,  sheriff,  on  the 
same  tract  of  one  hundred  and  forty-four  acres.  On  the  20th  June* 
1840,  the  land  was  sold  for  the  sum  of  $3000,  of  which  sum>  Gen- 
try, the  piffchaser,  paid  the  sum  of  $771  71  into  the  hands  of  the 
shexiff,  the  balance  being  enjoined  in  his  hands. 

The  sheriff  produced  the  writs  and  money  in  his  hands  in  court, 
and  asked  the  direction  of  the  court  in  the  distribution  of  the  same* 
Tappan  &  Go.  and  Baugh  moved  the  court  for  a  judgment  against 
the  sheriff  for  the  said  amount  in  his  hands. 

The  presiding  judge,  Maney,  being  of  the  opinion,  that  the  lien 
created  by  the  judicial  attachment  of  James  Brown,  upon  the  land 
of  defendant  Sharp,  was  above  and  superior  to  the  lien  acquired  by 
Tappan  &  Go.  and  by  Baugh,  by  virtue  of  their  respective  judg- 
ments, and  that  the  execution  of  Brown  was  first  entitled  to  satis- 
faction, ordered  and  adjudged  that  sheriff  Harrison  pay  and  satis- 
fy Brown's  execution. 

From  this  judgment,  Tappan  &  Go.  and  Baugh  appealed  in  error 
to  the  supreme  court. 

E.  Etoingf  for  plaintiffs  in  error. 

Marshallf  for  defendant  in  error,  cited,  acts  1777,  ch.  2,  sec.  23, 
25:  1794,  ch.  1,  sec.  17,23:  3  Murphy,  63,  67:  3  &  4  Dev.  & 
Bat.  388:  2  Tennessee,  274:  Gook,  254:  7  Peters,  464:  10  Pe- 
ters, 400:  2  Bay.  277:  1  McGord,  480:  3  McGord,  169,  201; 
2  Maryland,  (Harris  &  McHenry,)  264:  1  Scott,  172;  2  Hawk. 
568:  2  Murphey,  144:  1.  Murphey,  266. 

TvKLEYj  J.  delivered  the  opinion  of  the  court. 

It  appears  in  this  case^  that  B.  S.  Tappan  &  Co.  sued  out  o(  the 
drcuit  court  of  Williamson,  a  writ  of  summons  against  one  Searcy 
D.  Sharp,  returnable  to  the  November  term,  1839,  which  was  exe- 
cuted; that  James  Brown  also  sued  out  of  the  same  courts  a  writ 
of  summons  against  the  same  man,  returnable  to  the  same  term, 
which  was  returned,  non  est  inventus.  At  the  November  term. 
Brown  procured  an  ordqr  of  court  for  the  issuance  of  a  writ  of  ju- 
dicial  attachment  against  Sharp,  which  was  levied  upon  a  tract  of 
land  belonging  to  him.  At  the  March  term,  1840,  of  said  court, 
both  Tappan  &  Go.  and  Brown  obtained  judgments  against  Sharp. 
Upon  the  judgment  of  Tappan  &  Co.  a  writ  oi  Jieri  facias  was  is- 
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sued!  upon  that  of  Brown  h  writ  of  venditioni  expomoM  :  the  tract 
bf  land  was  s(^>  and  Tappan  &  Ca  claim  a/^ro  rata  distribatkni 
of  the  fund  produced  by  the  sale«  This  is  resisted  by  Brown^  and 
the  question  is  whether  the  service  of  the  judicial  attachment  bpoil 
the  land,  created  a  lion  thereon  by  Which  Brown  acquires  ther^t 
to  have  the  fund  accruing  therefrom^  appropriated,  in  the  fint  iA* 
stance)  to  the  satisfacti<Hi  of  his  debt*  That  it  did,  is  certain.  If 
we  had,  as  individuals,  any  doubts  on  this  subject,  which  we  hav« 
faot,  it  has  been  too  well  adjudicated  to  be  now  unsettled.  The  ar- 
gument of  the  counsel  for  the  plaintiff  in  error  is  ingenioos,  bat 
cannot  prevail  agamst  the  cases  in  3d  Murphey,  (3, 67:  3d  dc  4th 
t^eraujt  &  Battle,  388:  7th  Peters,  464 1  Cook,  354.  Let  the 
jtidgment  of  the  circuit  court  be  affirmed. 


iliDi.rs'  and  Wife  ts.  McNaiUTi  etals. 

1^  A  parol  promise  to  give  real  estate,  possesaion  taken  by  Tirtue  of  soefc 
]promiie,  and  valuable  and  permanent  improTements  m&db  with  ^  oOnMslit  tff  the 
owner,  fiimish  no  ground  for  a  decree  enforcing  the  promise. 

9.  Wbefe,  in  a  parol  contract,  by  g{(l  6r  sale,  a  decrve  hr  a  specifld  peribfmanoa 
Is  itefhritod  because  witMn  the  act  of  1801,  eh.  d5,  an  injnnetioti  wfH  not  be  gt«Jl» 
ted  to  (luiet  the  possetaidn  of  the  done^  or  VtndM.    Arfton  tb.  McLt^c^  M .  &  T. 

d.  Wber^the  owner  of  Ir^al  estate  puts  a  t^tatlVe  in  poeseMtota  ^ttttiAlortlli 
purpose  of  cultiyating  and  impmving  the  same,  under  the  proiliide  6f  a  fhtore  |ift« 
•ad  the  occupier  influenced  by  audi  expectation,  makes  kisting  and  Taloable  in^ 
provements  upon  the  premises  with  the  knowledge  of  the  owner,  such  occupier 
will  be  entiUed  to  the  fiill  value  of  the  improvements,  although  it  may  exceed 
the  amount  of  the  rents  and  profits. 

4.  In  such  caae  the  owner  cannot  set  up  any  independent  elaJM  to  the  Mtta  lUid 
)^h)fita,  yet  if  the  occupier  files  his  biH  for  the  table  of  bis  improteodents^  the  vakie 
•f  what  he  has  tejoyed  is  a  necessary  element  in  the  adjuBtmenu 

John  McNairy,  having  made  his  hst  wiQ  ktad  testament,  died  te 
the  county  of  Davidson,  leaving  a  very  large  real  and  personal  m* 
tate.  His  executors,  devisees  and  legatees  on  the  13lh  day  tf 
April,  1838,  filed  a  bill  in  the  chancery  court  at  Franklin,  pVtiy&^ 
that  an  accoimt  of  the  real  and  personal  estate  of  the  testat<ff 
ttaight  be  taken,  and  the  trusts  of  the  wUl  executed  under  the  sa^ 
pervision  of  the  chancery  court.  This  testament  made  a  dispoferi- 
iionof  all  the  real  estate  belonging  to  the  deceased^  without  s]^. 


' 
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afyiag  what  lands  he  considered  himself  the  owner  of^  or  intendJMl' 
i»  dbvis^  The  bill  filed  far  the  execution  of  the  trusts  of  the  will 
was  accompanied  by  a  schedule  of  lands  which  complainants  char- 
ged to  bekag  to  the  deceased  in  his  life-time,  and  amongst  other 
tracts,  the  schedule  set  forth  a  tract  of  501  acres,  upon  whicb 
James  Ridlejr  Uved  in  the  county  of  Davidson.  This  bill  made 
James  Ridley  and  his  wife,  Ann,  parties  defendant.  They  filed 
thw  answer  to  this  bill  and  claimed  the  land  as  the  absolute  paK>p* 
«rty  of  James  Ridley. 

Ob  the  20th  day  of  October,  1838,  Ridley  and  wife  filed  their 
WQSs  b3I  jNiaying,  tiiat  an  account  should  be  taken  of  the  value  of 
the  improvements  put  upon  the  tract  of  land  in  his  possession,  and 
that  complainant  be  allowed  the  value  of  them  out  of  the  estate  of 
J<^n  McNairy,  deceased,  or  that  he  might  be  quieted  in  the  pos-» 
of  said  land,  and  that  the  title  be  divested  out  of  the  devi- 
of  the  intestate  and  vested  in  complainant  Ridley.  This 
«ro8s  bill  alledges  that  John  McNairy  possessed  in  his  life-time  a 
laige  estate,  real  ^md  personal;  that  complainant,  Ridley,  married 
AsoL  Hamilton,  the  niece  of  McNairy,  who  had  no  children;  that 
fer  a  number  <tf  years  complainant  was  the  manager  and  superta* 
tendant  of  the  affairs  of  said  McNaiiy;  that  about  the  year  1834^ 
lioMttheemployment  of  said  McNairy,  McNsdry  being  iargeljr 
indebted  to  hkn  and  the  accounts  between  them  being  open  and 
wisettled;  that  said  McNairy  conceived  an  attachment  for  him,  put 
him,  in  1824,  in  possession  of  the  tract  of  land  upon  which  he  rer 
lided,  and  told  him  he  intended  that  property  for  him  and  his  wife 
iAjui^  and  instructed  him  to  put  valuable  and  lasting  improvementa 
thereupon,  such  as  would  suit  him  and  make  the  place  an  agreeable 
and  permanent  resid^ice  for  life. 

The  biU  further  charges,  that  heaccordingly  took  possession  of  the 
ftmmeB  with  the  understanding  that  he  was  to  have  a  conveyance 
^  the  estatoiehim  in  due  time;  that  he,  with  the  knowledge  and 
approbation  of  the  deceased,  cleared  upwaids  of  200  acres  of  land, 
ecected  a  stone  mansion-house,  two  stories  high  and  fifty-eight  feet 
long;  vduaUe  stables,  hay-houses  and  a}l  other  out-houses  conven*- 
lent  and  necessary  to  the  plantation,  as  a  permanent  and  comforta- 
ble pbce  of  residence;  that  these  improvements  were  made  from 
lime  to  time  between  the  year  1825  and  the  death  of  the  testator; 
that  testator  was  on  the  premises  during  the  progress  of  them,  and 
elated  on  various  occasions,  tiiat  he  intended  the  estate  for  hia 
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tiiece;  that  the  testator  had  not  only  consented  to  his  undertakii^ 
these  costly  and  valuable  improvements,  but  was  perfectly  aware 
that  the  complainant  was  acting  in  good  faith  upon  the  understaii- 
ding  created  by  testator,  that  the  property  was  complainiants;  and 
that  complainant  had  resided  on  the  place  about  fourteen  years  upon 
that  understanding.  The  bill  further  charged,  that  he  expressed  the 
intention  at  a  late  period  of  his  life  to  convey  the  title  to  complain- 
ant and  wife,  but  that  he  became  deranged  and  failed  so  to  do* 

In  March,  1839,  the  executors  devisees  and  legatees  filed 
their  separate  answers.  These  answers  denied  most  of  the  allega- 
tions of  the  bill  and  relied  on  the  act  of  ISOUch.  25,  for  the  pre- 
vention of  frauds  and  perjuries.  The  bill,  however,  on  all  its  ma- 
terial allegations  was  substantiated  by  the  testimony  taken  in  the 
cause. 

The  cause  was  heard  at  the  November  term,  1840,  before  Chan- 
cellor Bramlett,  upon  the  bill,  answers,  replications  and  evidence. 
The  chancellor,  though  he  regarded  the  facts  alleged  in  the  bill  to 
have  been  proven,  being  of  the  opinion  that  complainant  was  not 
entitled  to  adecree  for atitle,nor  toadecree  forquiet  enjoyment, nor 
far  an  injunction  restraining  defendants  from  taking  possession  of 
the  land,  and  being  further  of  opinion,  that  complainants  were  not 
entitled  to  a  decree  for  the  value  of  the  improvements,  dismissed 
the  bill  and  ordered  the  costs  to  be  paid  by  the  estate  of  McNairy, 
deceased.  From  this  decree  the  complainant  appealed  to  the  si> 
preme  court. 

Meigs  and  Ewing^  for  complainants,  cited,  I  Story,  Eq.  375,  6, 
7,  8, 9,  323:  12  Ves.  87:  5  Ves.  688:  6  John.  166:  7  Ves.  234:  1 
Sch.  and  Lefroy,  73: 2  Story,  sec.  1237:  9  Peters,  204. 

James  Campbell^  for  defendants.  The  case  of  Potion  vs.  McLurCf 
Martin  &  Yerger,  331,  is  decisive  of  this  case  upon  both  points, 
upon  the  claim  for  improvements  as  well  as  the  title  to  the  land. 
If  complainants  could  not  have  a  decree  for  the  land  or  pay  for  im- 
provements when  they  took  possession  of  the  land  and  made  im- 
provements under  a  parol  contract,  a/<9r/iori,  can  they  have  no  such 
decree  when  they  set  up  their  claim  under  a  parol  gift.  There  can 
be  no  such  thing  as  a  decree  for  specific  execution  of  a  promise  to 
make  a  gift.  1  Yes.  Jr.  54: 3  Bro.  Ch.  Rep.  14: 1  Vem.  40: 1  Peere, 
W.  60:  Woodie  vs.  Ready  I  Maddox,  510:  6  Ves.  544. 

Mr.  Campbell  commented  upon  the  igaiae  of  King^s  heirs  vs. 
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T^Jkom/Mon  and  mfe^  9  Peters,  204,  and  contended  that,  that  case 
could  not  be  supported  upon  principle  or  authority,  but  if  it  could 
be  sustained  as  an  authority,  it  still  did  not  go  far  enough  to  author- 
ise the  decree  asked  for  by  complainants. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Upon  the  first  point  discussed  in  the  case  before  us,  we  are 
of  opinion,  that  it  results  from  the  principles  established  bj  this 
court,  in  the  case  of  Patton  vs.  McLure,  M.  &.  Y.  Rep.,  that 
where,  in  a  parol  contract  of  gift,  or  sale,  a  decree  for  a  specific 
performance  is  refused,  because,  within  the  act  of  1801,  ch.  25,  an 
injunction  will  not  be  granted  to  protect  or  quiet  the  possession  of 
the  donee  or  vendee. 

2.  We  are  of  opinion,  that  where  the  owner  of  real  estate  puts 
a  relative  into  possession  thereof,  for  the  purpose  of  cultivating 
and  improving  the  same,  under  the  promise  of  a  future  giftv  and 
the  occupier,  influenced  by  such  expectation,  makes  lasting  and  val- 
uable improvements  upon  the  premises,  with  the  knowledge  of  the 
owner,  such  occupier  will  be  entitled  to  the  full  value  of  the  im- 
provements, although  it  may  exceed  the  amount  of  the  rents  and 
profits.  But  although  in  such  case,  the  owner  could  not  put  forth 
any  independent  claim  to  rents  and  profits,  still  when  the  occu- 
pier comes  to  be  compensated  for  his  improvements,  the  value  of 
what  he  has  actually  enjoyed,  the  rents  and  profits,  enters  upon 
principles  of  natural  equity  as  a  necessary  element  into  the  com- 
pensation. The  case  of  King's  heirs  vs.  Thompson  and  tmfe^ 
9  Peters,  204,  may  perhaps  be  supported  upon  its  own  peculiar 
facts  and  circumstances.  But  we  cannot  regard  it,  as  determining 
any  general  principles  decisive  of  the  case  before  us.  We  regard 
the  contrary  as  a  general  principle  as  being  established  in  4  Littel, 
364.  The  accidental  situation  and  circumstances  of  the  parties  to 
this  record,  may  move  us  to  strong  feelings  of  regret,  that  we  cannot 
give  the  relief  to  complainants  in  their  bill  prayed  for.  But  to 
these  feelings  of  regret  we  cannot  yield.  Circumstances  change 
in  each  case.  Establish  the  principles  contended  for,  and  the  next 
case  might  be  that  of  a  wealthy  elder  son,  claiming  for  improve- 
ments to  the  exclusion  of  rents  and  to  the  ruin  and  to  the  impov- 
erishment of  minor  children. 


178  NASHVILLE: 


RoGBRSy  adm^r.  vs.  Winton. 

1.  A  will  of  ilaTaf  maj  be  proven  bj  one  Mbieribing  witneei,  when*  thaiiB  l«  nm 
contest  as  to  its  TaKditj ;  and  it  being  admittod  thateaoh  inll  was  duljr  pvoren  bjr 
one  vitneM,  it  will  be  inferred  tuch  witness  was  a  subscribing  witness,  and  the- 
will  would,  therefore,  be  regarded  as  proven  ascording  to  the  forms  of  law* 

3.  Margaret  Gibson  obtained  letters  of  administration,  with  ^he  will  annexed, 
upon  the  estate  of  William  Gibson,  deceased ;  she  was  also  sole  legatee :  Held,  b  j 
Cba  ooofCf  that  whether  she  held  the  property  after  two  years  as  deyiaee  or  as  ad"*^ 
Miaistrator,  was  a  question  properlj  referable  to  the  jurj  $  and  the  jurj  having  do* 
cided  that  she  held  the  slaves  asdevisee,  the  statute  of  limitations  would  oommenco 
running,  though  tho  will  should  be  a/terwards  set  aside  and  letters  of  administra^ 
lioii  granted. 

3.  Where  tbe  statute  of  limitations  operated  in  ftivor  of  a  devisee,  and  the  wiir 
under  which  such  devisee  claimed  the  property  and  held  possession  was  subse- 
<|iNiltIy  set  aaide :  Held,  that  it  could  not  divest  rights  aequirad  by  tbe  statuta 

Hu*  ki  ao  action  of  trover,  commenced  in  the  circuit  court  of 
Cofiee  county,  on  tbe  8th  day  of  September,  1838,  by  Willie  Ro- 
gers, administrator,  de  bonis  noug  of  William  Gibaon,  deceased,, 
against  Stephen  Winton  for  the  recovery  of  tbe  value  of  slaves. 

The  defendant  pleaded  not  guilty,  and  tbe  statute  of  limitations,, 
upon  which  pleas  issues  were  formed.  These  issues  were  submit- 
ted  to  a  jury  of  Coffee  county,  at  the  October  term«  1840,  Judge 
Caruthers  presiding,  who,  under  the  charge  of  his  honor,  returned 
a  verdict  in  favor  of  the  defendant  The  plaintiff's  motion  for  a 
new  trial  being  ovprruled,  he  appealed  in  error  to  the  supreme 
court. 

The  iacts  of  this  case,  and  the  charge  of  the  circuit  judge,  are  set 

forth  in  the  opinion  of  the  court 

Beady^  for  plaintiff  in  error,  cited,  1  Williams  on  Ex*ni,  188: 
^gg^  vs.  MiicheUj  6  Yerger,  435 :  Pinkerton  vs.  Walker  and 
vnfe^  8  Haywood's  Rep.  221 :  Thurmon  vs.  Skdton^  10  Yerger» 


Taitl  and  Laughlin,  for  defendant  in  error. 

TusLBT,  J.  delivered  the  opinion  of  the  court. 

This-is  aa  action  of  trover,  brought  by  the  plaintiff  to  recover 
the  whole  of  certain  negroes  in  the  possession  of  tbe  defendant, 
which  he  claims  as  administrator  de  bonis  non  of  the  estate  of 
William  Gibson,  deceased. 
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The  following  ia  a  statement  of  the  facts  upon  which  the  cast 
Irests.  William  Gibson  died  in  the  county  of  Maury^  State  of  Tea* 
hessee>iQ  the  year  1816.  At  the  November  term»  1816,  of  the 
county  court  of  Maury,  administration  with  the  will  annexedi 
Was  granted*  upon  the  estate  of  said  Willmm  Gibson  to  his  widow 
Margaret  Gibson.  It  is  agreed  between  the  parties,  that  ntgto 
woman  Gandia^  the  lineal  ancestor  of  the  slaves  in  dispute,  was 
devised  by  the  witt,  upon  which  letters  of  administation  cum  testa^ 
mento  annexo  were  granted,  to  the  relict  of  William  Gibson,  and 
that  the  will  was  proven  by  one  witness  in  the  county  court  of 
Mauiy,  at  the  time  letters  of  adunnistration  were  granted  thereon* 

Margaret  Gibson  took  possession  of  the  negro  Candis,  and  held 
her  and  her  increase,  claiming  them  under  the  will  until  some  tiodl 
in  1830,  when  she  died.    Some  time  after  the  death  of  Margaret 
Gibson,  the  negro  Candis  and  her  increase,  which  she  then  had* 
to  wit.  Jack  and  Nice»  came  into  the  possession  of  one  Daidd  Oaio^ 
who  had  married  the  sister  of  Mai^garet  Gibson;  he  sokl  them  to 
WintoD,  the  father  vf  defendant,  about  a  year  after  he  got  posse*- 
fekm  of  them.    Winton  held  them  and  the  further  increase  of  Cad- 
dis, till  his  death,  at  which  period  of  time  they  were  divided  amcNtig 
bis  chiidrto,  the  two  sued  for,  falling  to  the  defendant,  by  whom 
thfty  have  been  held  ever  since,  and  for  a  period  oC  time  to  make 
las  title  pioibct  by  the  operation  of  the  statute  of  limitatione^  if 
tiiere  be  nodimg  to  prevent  its  running.    At  the  September  teraoi 
1833,  of  the  county  court  of  Maury,  the  {rfaintiff  obtained  letteri 
ef  administration,  de  bonis  nm^  updn  the  estate  of  William  GibsoOy 
deceased,  and  on  the  8th  day  of  September,  1896,  ooevneoced  this 
suit.    On  the  19th  of  June,   1835,  the  plaintiff  and  others,  a  por- 
tiKMl  ef  the  heirs  and  distributees  of  William  Gibeon,  deceased,  filed 
their  petition  in  the  county  court  o[  Mauiy,  for^leave  to  contest  the 
Vtlidity  of  the  wai  proven  by  his  widow  in  1816,  which  was  so 
prosecuted,  that  at  the  May  term,  1838,  of  the  circuit  ccmrt  of 
Maury  county,  upon  an  issue  of  devisavit  vel  non^  the  paper  wht* 
ing,  purporting  to  be  the  last  will  and  testament  of  William  Gibson, 
was  pronounced  to  be  not  his  will  and  testament.    A  copy  of  the 
record,  showing  this,  was  offered  in  evidence  by  the  plaintiff  and 
rejected  by  the  court. 

The  court  charged  the  jury,  "that  if  Mrs.  Gibson,  the  widow, 
took  possession  of  the  negroes  bequeathed  to  her  by  her  deceased 
husbuid,  and  coatinued  that  possession  after  the  two  years  allow^ 
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for  administration  of  the  estate,  claiming  them  as  her  own  property 
under  the  will,  and  then  died,  the  property  vested  in  her  personal 
representatives,  and  not  in  the  administrator  de  bonis  notif  and 
that  a  will  proved  according  to  the  forms  of  law,  carries  the  pro* 
perty."  There  was  a  verdict  and  judgment  for  the  defendant,  and 
an  appeal  to  this  court  by  the  plaintiff.    Two  points  are  made: 

1st.  That  the  will  was  not  proved  according  to  the  forms  of  law. 

3d.  That  the  record  of  the  determination  of  the  suit  upon  the  is- 
sue of  devisavU  vel  non^  was  improperly  excluded  as  evidence 
from  the  jury. 

Upon  the  1st  point  it  is  argued,  that  the  will  was  only  proven  by 
one  witness,  and  that  two  are  required.  To  this  we  answer,  that 
by  the  act  of  1789,  ch.  33,  sec.  1,  it  is  provided,  ''That  in  case  of 
a  written  will,  the  same  shall  be  proven  by  at  least  one  of  the  sub- 
scribing witnesses  if  living,  but  if  contested,  shall  be  proven  by  all 
the  living  witnesses  if  to  be  found." 

This  shows,  that  a  wiU  of  personal  property  may  be  proven  by 
one  subscribing  witness,  except  in  the  case  of  a  contest  as  to  its 
validity,  and  it  being  agreed  that  the  will  in  this  case  has  been  duly 
proven  by  one  witness,  we  must  infer,  that  it  was  by  a  subscribing 
witness.  The  question  was,  as  the  judge  below  felt,  whether  Mar- 
garet Gibson,  after  the  two  years  given  for  paying  the  debts  of  the 
estate,  held  the  property  as  devisee  under  the  will,  or  as  adminis- 
tratrix, and  properly  left  it  to  the  jury,  who  have  found  it  against 
the  plaintiff.  If  she  held  it  under  the  will,  as  devisee,  no  question 
can  arise  upon  the  operation  of  the  statute  of  limitations  in  favor 
of  the  defendant,  and  the  verdict  of  the  jury  is  conclusive  that  she 
did. 

The  3d  question  is  resolved  by  the  first;  if  the  statute  of  limi- 
tations is  a  bar,  it  operated  before  the  issue  of  devisavit  vel  rum 
was  found  against  the  will,  and  rights  acquired  cannot  be  divested 
by  subsequent  matter.    We,  therefore,  affirm  the  Judgment 
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i.  ^^Judg^  Bhal]  not  charge  juries  with  respect  to  iriatters  offitct,'^  and  if  it  be 
done  against  a  defendant  in  a  State  case,  it  is  a  breach  of  his  constitutional  rights 
erroneous,  and  fiirnishns  a  just  ground  to  rererse  the  judgment  rendered  against 
saoh  defendant. 

3.  The  juries  are  the  exduate  judged  dfttie  credit  due  to  i^tnesses,  df  the 
vrejght  of  testimonj,  and  the  truth  of  all  contested  statements  before  them. 

3.  What  constitutes  excusable  homicide  or  manslaughter,  the  fects  being  ascer- 
tainedf  ia  a  conclusion  of  law,  and  not  of  /hot. 

4.  WheM  the  donft  dhax'ged  the  jury,  that  if  tbey  should  find  a  spdcial  ventictt 
which  presented  the  testimony  of  Jones  as  the  fects  of  the  case,  he  should  declare 
i  t  a  case  of  mandaughter  :  Held,  that  this  chaii^  announced  a  conclusion  of  law 
upon  a  hypothetical  state  of  facts,  and  did  not  trench  upon  the  constitutional  rights 
of  the  defendant. 

5.  Where  the  oonrt,  in  a  case  whidh  inyoWed  the  question  as  to  whethdr  the 
correction  of  a  child  by  a  parent  amounted  to  a  trespass,  charged  the  jirry,  that  if 
they  beUeved  the  witnesses,  *nhe  conduct  of  the  defendant  was  barbarous  and  druel 
Hi  tfw  extveme:^'  Held,  that  such  dharge  announced  to  the  ju^  a  doadluiioif  of 
Ihetf  and  that  the  judge  inroded  the  province  of  the  jury . 

John  Trimble,  the  attorney  general  of  the  rixih  folicttorid  dis* 
tiiett  presented  to  the  grand  jnry  of  the  circuit  court  of  Daridson 
conntyy  at  the  ApfH  term,  184D,  a  biU  of  indictment  againat  Jame9 
daxton,  for  the  unlawful,  felonioas  and  premeditated  murder  of 
Moses  Paries,  on  the  7th  day  of  April,  I&IO,  by  stabbing. 

Tho  jury  retomed  it  a  ^true  biU.''  The  defendant  pleaded  not 
gaUtyr  tuid  issue  was  joined  therevqxm.  At  the  same  term  the 
clause  was  submitted  to  a  jury,  upon  the  testimony,  Judge  Maney 
presiding.  They  returned  a  verdict,  tfaatdefendani  was  not  guiky 
of  murder  in  the  first  degree,  but  guilty  of  manslaughter,  and  fixed 
his  lierni  of  imprisonment  in  the  jait  and  peniteatiary  house  o(  the 
State,  at  fite  yean.  The  defendant  moved  the  court  to  set  aside 
the  verdict  and  grant  him  a  new  trial.  This  motion  was  overrnled# 
and  judgment  rendered  on  the  verdict.  From  this  judgment  de- 
fendant obtained  an  appeal  in  error  to  the  supreme  court  The 
fiusts  of  the  case,  and  tiie  change  of  the  jodga^  are  very  folly  set 
Ibrth  in  tlve  opinion  of  the  court. 

.    Mattingsworth  ami  Emng^  fer  plaiatifi*  in  error. . 
23 
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Aiiomey  General^  for  the  State. 

RxBSE,  J.  delivered  the  opinion  of  the  court. 

Upon  the  trial  of  this  cause,  in  the  circuit  court,  James  Joneff^ 
a  witness  on  behalf  of  the  State,  testified,  in  substance,  that  on  the 
day  the  homicide  was  committed,  he  was  at  the  house  of  one  Judy 
Young;  prisoner,  in  company  with  one  Robert  Harrison,  came 
there.  Shortly  afterwards,  Moses  Parks,  the  deceased,  came  has- 
tily into  the  door  of  the  front  room,  looked  angry  and  pale.  At 
the  time,  the  prisoner  stood  near  a  counter,  leaning  on  it  The  de- 
ceased walked  up  to  prisoner,  and  said,  '^Jim,  you  would  or  did  tear 
my  shirt.^  Witness,  expecting  a  difficulty,  started  to  leave  the 
room;  as  witness  was  going  out,  he  heard  something,  as  the 
tearing  of  a  shirt;  he  turned  round,  saw  the  ruffle  of  a  shirt  lying 
on  the  floor.  Parks  said,  ''now  we  are  even."  Prisoner,  with  an 
oath,  replied,  '*yes,  we  are,"  and  thereupon,  eyeing  his  shirt  bosom 
and  Parks  at  the  same  time,  turned  out  of  the  door  of  the  room» 
took  his  knife  out,  opened  it,  turned  to  Parks  and  gave  him  a  blow 
with  the  knife  on  the  breast,  first  striking  on  the  breast  with  his 
left  hand,  and  turning  from  a  position,  fell  towards  him.  Witness 
saw  nothing  more,  as  he  went  out  of  the  house.  When  he  was 
outside,  he  heard  a  noise,  as  of  a  scuffling.  When  Glaxton's  ruf- 
fles were  torn,  he  looked  more  hurt  and  afraid,  than  mad;  he- screw- 
ed himself  around  and  opened^is  knife;  witness  saw  him  open  it* 
It  was  not  done  secretly;  the  knife  was  a  pocket  knife  with  a  large 
blade,  about  the  length  of  his  finger.  He  saw  no  weapon  of  any 
sort  upon  Parks  when  he  came  into  the  room,  or  when  he  ap^ 
proached  Claxton;  saw  no  weapon  used  by  Parks,  or  attempted  to 
be  used,  nor  any  ofier  to  draw  any  weapon.  Heard  the  cry  that 
Parks  was  killed,  and  saw  prisoner  going  from  Judy  Young's  at  a 
hasty  gait;  was  among  the  first  that  saw  Parks  afterhe  was  killed; 
saw  a  large  scabbard  on  his  person,  but  no  knife  on  the  floor  or 
counter.  ''The  interval  between  tearing  of  the  shirt  and  the  kill- 
ing was  but  a  minute  or  so;  it  was  almost  no  time  at  all."  The 
testimony  of  Robert  Harrison  was  much  more  unfavorable  to  the 
prisoner.  But  testimony,  impeaching  his  general  character  and 
credit  was  introduced.  The  bill  of  exceptions  states,  that  among 
other  things,  not  objected  to,  the  court  charged  the  jury,  "that  a 
slight  assault  would  not  of  itself  justify  a  homicide,  as  if  a  man 
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should  sightly  pull  another's  cravat,  which  would  in  law  be  an  as* 
sault,  and  the  party  so  assaulted,  should  get  a  bowie  knife,  and  kiU 
the  other,  this  would  not  of  itself  present  a  case  of  homicide  in 
self-defence;  and  further,  that  if  the  jury  should  return  » special 
yerdict  in  this  case,  presenting  as  the  facts  of  the  case,  the-te8tim»> 
ny  of  James  Jones,  excluding  the  testimony  of  Robert  Harrison, 
«nd  taking  as  true,  the  testimony  of  all  the  other  witnesses,  the 
court  could  not  upon  such  a  special  verdict,  say  the  prisoner  had 
made  out  a  case  of  self-defence;  that  the  jury  had  a  right  to  return 
«  general  verdict,  and  the  prisoner  had  a  right  to  requre  it  at  their- 
iiands." 

The  prisoner  was  found  guilty  of  manslaughter,  and  presents  hi» 
appeal  in  error  to  this  court,  and  his  counsel  contends  here,  that 
the  charge  of  his  honor,  the  circuit  judge,  is  inconsistent  with  that 
provision  of  our  constitution,,  which  declares,  ^that  judges  shall  not 
diarge  juries  with  respect  to  matters  of  fact,  but  may  state- tho  tes- 
timony and  declare  the  law."  If  this  assumption  of  the  prisoner's 
counsel,  be  well  founded,  the  judgment  is,  of  course,  erroneous. 
For  the  juries  are  the  exclusive  judges  of  the  credit  of  witnesses, 
of  the  weight  of  the  testimony  and  the  truth  of  contested  state* 
ments.  *' Judges  shall  not  charge  juries  with  respect  to.  matters  of 
fact,**  that  is,  they  shall  not  decide  upon  the  credit  of  witnesses; 
they  shall  not  state  in  which  scale  there  is  preponderance  of  tes- 
timony, nor  shall  they  inform  them  what  conclusions  of  fact,  from 
the  pxoof  heard,  they  ought  to  draw.  But,  <<they  may  state  the 
testimony,  and  dieclare  the  law"  thereon,  that  is,  in  the  ca£le  before 
us,  the  judge  may  say,  the  witness,  Jones,  has  said  so  and  so,  or 
you  have  heard,  and  remember  the  facts  stated  by  him,  if  you  be- 
lieve all  those  facts  to  be  true,  the  law  thereon,,  is  that  they  do  not 
make  out  a  case  of  homicide,  sese  deft'ndendo*  The  facts  being  found 
or  admitted,  what  shall  constitute  homicide  excusable,  or  man- 
slaughter, is  a  conclusion  of  law,  and  not  of  fact.  The  case  put 
by  us,  is  that  which  really  occurred*  What  is  said  by  the  circuit 
court  on  the  subject  of  a  special  verdict,  is  not  so  strong,,  and  sa 
direct  against  the  prisoner,  as  if  he  had  said,  that  the  law  arising 
upon  the  statements  of  Jones,  taking  them  all  to  be  true,  was  that 
the  jiomicide  committed  .was  not  excused  by  the  assault  proved. 
Perhaps  declarations  of  law,  as  arising  upon  the  facts,  are  seldom- 
made  in  the  manner,  or  with  the  force  presented  in  the  case  before; 


J84  NASHVILLE: 

[Claxton  i».  The  State.] 

US.  But,  be  this  as  it  may,  we  cannot  say,  that  the  honorable 
judge  violated  the  constitutional  rule,  or  transcended  the  Iknits  of 
his  official  and  appropriate  duty. 

We  have  been  referred,  by  the  prisoner's  counsel,  to  a  case  deter- 
milled  by  this  court,  at  this  place,  at  the  December  t^rm,  l837,/(4i»- 
9on  and  wife  in  error  vs.  The  Staiet  MS.  In  that  case,  the  queer 
ticm  for  the  jury  to  determine  was,  Nwheth«r  the  correction  of  a 
child  by  the  defendant,  so  far  exceeded  the  reasonable  limits  of 
parental  duty  and  authority  as  to  amount  to  a  trespass  and  breacli 
of  the  peace.  A  ntajority  of  the  court,  who  determined  that  caso» 
were  of  opinion,  that  this  was  a  conclusion  of  fact,  to  be  drawa 
by  the  jury  from  all  the  proof  and  circumstances  of  the  case.  But 
the  circuit  judge,  in  substance  and  effect,  chai^ged  the  jury,  that  if 
they  believed  the  witnesses,  ''the  conduct  of  the  defendants  wascru- 
el  and  barbarous  in  the  extreme,"  and  of  course  that  they  should 
be  found  guilty.  This  court  thought  such  a  charge,  was  trenching 
upon  the  province  of  the  jury,  as  to  matters  of  fact,  and  reversed 
the  judgment. 

The  ground  upon  which  that  decision  was  placed,  presents  no 
obstacle  to  the  conclusion  we  have  arrived  at  in  the  present  case. 
We  have  likewise  been  referred  to  the  cases  reported  in  4  DevO'- 
raux,  259,  and  2  Hawks,  79.  With  these  cases  we  are  satisfied; 
they  turned  i^Km  their  own  circumstances,  and  present  no  analo- 
gy to  control  the  question  before  us.  We  are  of  opinion,  there- 
lore,  that  the  judgment  of  the  circuit  court,  in  this  case,  must  be 
afiumed. 
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COUBMAJH   VS.   PlNKARD,  Ct  ols. 

1.  The  fetfaer  is  the  nwt  of  kin  to  his  deoeased  children,  and  in  cane  of  tbeir 
4jins  intestate  and  without  issuOf  he  inherits  their  estate. 

SL  Pinkftrd'eottveyed  .to  his  three  children  certain  slaves ;  two  of  the 

died  intestate  and  without  issue.     Coleman  obtained  judgment  against    , 

and  Ji,  Jk,  thereon  was  returned^  nulla  bona.  Coleman  administered  upon  the 
estates  of  the  deceased  children,  and  filed  his  bill,  prajiog  a  partition  and  subjec- 
tion of  the  estates  of  the  deceased  children  to  his  debt :  Held,  that  he  was  entitled 
thsfeto;  but  the  ftither  haWng  sold  one  ol  the  slaves  and  appropriated  the  pio^ 
ceeds,  and  Coleman  standing  in  his  shoes,  must  account  ibr  the  price  of  the  slave 
#oklf  before  he  shall  have  partition  of  those  remaining. 

3.  Coleman,  a  judgment  creditor  of  Pinkard,  and  administrator  of  OUver  and 
Angelina  Pinkard,  deceased,  filed  his  bill,  claiming  a  distributive  share  of  certain 
slaves  conveyed  by  Pinkard  to  his  children,  Oliver  and  Angelina  P.,  by  deed,  and 
the  subjection  of  the  distributive  share  to  the  payment  of  his  debt;  and  also  filed 
his  InH,  alledging  that  such  deed  was  fiaudulent  and  void :  Held*  that  the  olaiaie 
set  np  in  the  amended  bill  were  directly  at  war  with  those  set  np  in  the  original 
inQ,  and  the  mnended  bill  mnst  be  dismissed. 

Marshall  P.  Pinkard  had  three  children  hy  his  first  wife,  to  wit, 
Mary,  Angelina  and  Oliver;  she  died,  and  he  owing  no  debts,  and 
having  derived  some  property  from  his  deceased  wife,  executed  the 
following  deed: 

**Know  all  men  by  these  presents,  that  I,  Marshall  P.  Pinkard, 
of  Williamson  county,  and  State  of  Tennessee,  for  and  in  consid- 
eration of  the  natural  love  and  affection  which  I  have  and  bear  to- 
wards my  children,  Oliver  Pinkard,  Mary  Knkard  and  Angelina 
Pinkard,  and  for  the  further  consideration  of  the  sum  of  five  dollars, 
to  me  in  hand  paid  by  them,  have  given,  granted,  bargained,  sold 
and  conveyed,  and  by  these  presents  do  give,  grant,  bargain,  sell 
and  deliver  to  them,  the  said  Oliver,  Mary  and  Angelina,  their  heirs 
and  assigns  forever,  the  following  slaves,  to  wit,  Hasen,  aged  about 
22  years,  Esther  and  her  two  children,  Harriet  and  Malinda,  and 

m 

their  increase.    In  testimony,"  &c. 

This  deed  was  acknowledged  by  Pinkard  at  the  January  session 
of  the  county  court  of  Williamson,  1831,  that  county  being  at  that 
time  the  residence  of  the  parties  to  thedeed,and  if  wasdulyregistered 
on  the  15th  March,  1831.  During  this  year  he  married  a  second 
time  and  removed  to  the  town  of  Williamsport,  Maury  county, 
where  he  engaged  in  the  business  of  merchandizing.  In  conversa- 
tions in  regard  to  his  motives  in  making  this  conveyance  of  the 
slaves  to  his  children,  he  assigned  difierent  reasons  at  difierent 
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timeSy  generally,  however,  alledging  that,  as  he  had  derived  prcK 
perty  from  his  first  wife,  and  was  going  into  a  hazardous  busi- 
ness, he  wished  to  secure  it  to  his  children,  so  that  in  the  event 
he   should  become  unfortunate,   it  should  not  be  taken   to-  dis^ 
charge  his  debts.    He  took  his  three  children  and  the  slaves  with* 
him  to  Maury.    The  deed  was  not  registered  in  Maury  county,, 
yet  it  seems  to  have  obtained  some  publicity,  and  unfavorable  mo* 
lives  were  attributed  to  him  in  the  execution  of  it.    In  May,  1834f 
Oliver  died,  and  in  August  ensuing  Angelina  died,  both  unmarried, 
without  issue,  and  intestate.    In  1835,  Pinkard  sold  Hasen  for  the 
sum  of  $850,  subsequently  assigning  as  a  reason  for  so  doing,  that 
the  slave  was  a  bad  fellow,  and  declaring  that  he  intended  to  ac« 
count  for  the  value  to  his  daughter  Mary. 

In  1834,  Wilson  W.  Coleman  became  responsible  for  Pinkard  for 
goods  purchased  in  Philadelphia.  Pinkard's  business  at  that  time 
seemed  profitable,  and  his  credit  was  good  till  the  year  1835,  whea 
his  store  house  sgid  entire  stock  of  goods,  books,  &c.  were  consumed 
by  fire,  accidentally,  which  resulted  in  a  loss  to  him  of  some  twelve 
or  fifteen  thousand  dollars,  and  produced  his  utter  insolvency. 
Coleman  instituted  an  action  against  him  in  the  circuit  court  of 
Maury  county,  and  recovered  a  judgment  against  him  at  the  Au** 
gust  term,  1837,  for  the  sum  of  $1602  42.  A  fi.  fa.  issued  on  this 
judgment  and  was  returned,  nvUa  bona^  on  the  1st  January,  1838. 
Just  previous  to  the  institution  of  this  suit,  Pinkard  placed  hb 
daughter  and  the  slaves,  to  wit,  Esther  and  her  children,  then  four 
in  number,  in  the  hands  of  her  uncle,  Edward  Pinkard,  and  shortly 
afterwards  left  the  State. 

Coleman  applied  to  the  county  court  of  Maury  county,  and  ohr 
tained  letters  of  administration  upon  the  estate  of  Oliver  and  An- 
gelina, and  on  the  7th  day  of  May,  1838,  filed  this  bill  in  the  chan- 
cery court  at  Franklin,  against  Marshall  P.  Pinkard,  Mary  Pinkard 
and  Edward  Pinkard,  praying  that  two-thirds  of  the  estate  secured 
by  the  deed  of  the  17th  day  of  January,  1831,  to  the  said  children,. 
Oliver,  Angelina  and  Mary,  to  wit,  the  interest  of  Oliver  and  An- 
gelina, deceased,  might  be  subjected  to  the  payment  of  his  debt,  as 
the  property  of  Marshall  P.  Pinkard,  as  inheriting  the  same  from 
his  deceased  children.  An  afiidavit  having  been  made  to  this  bill 
by  Coleman,  that  he  was  apprehensive  that  the  said  slaves  would 
not  be  forthcoming  to  answer  the  final  decree  in  the  premises.  Judge 
Anderson,  at  the  application  of  complainant,  issued  his  order,  that 
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thd  sheriff  take  this  property  into  his  possession,  and  secure  it  to 
abide  the  decree  of  the  court,  unless  the  defendants,  or  one  of  them* 
should  give  bond  in  double  the  value  of  the  slaves  to  complainant^ 
that  they  should  be  forthcoming  to  answer  the  decree  which  should 
be  made  in  the  premises.  Edward  Pinkard  gave  bond  in  accord- 
ance with  thejiatf  and  retained  the  slaves. 

Marshall  P.  Pinkard  answered  the  bill,  and  stated  that  the  deed 
of  the  17th  day  of  January,  was  made  in  pursuance  of  the  request 
of  his  first  wife  at  her  death ;  that  at  the  time  it  was  made  he  owed 
no  debts,  and  that  he  failed  through  misfortune,  and  that  when  he 
did  so  fail,  his  daughter  Mary  and  her  property  (as  he  supposed  it 
all  was)  was  sent  to  her  uncle's,  Edward  Finkard's,  as  a  perma- 
nent home.  He  stated  that  he  was  insolvent,  and  that  he  had  sold 
Hasen,  and  that  his  interest  in  the  other  slaves  conveyed  by  said 
deed  should  be  charged  with  the  proceeds  of  Hasen  and  interest 
thereupon. 

Edward  Pinkard  being  appointed  guardian  of  Mary  Pinkard, 
filed  an  answer  as  guardian,  insisting  that  the  value  of  Hasen  and 
interest  thereupon  should  be  deducted  from  the  two-thirds  of  the 
estate  which  descended  to  Marshall  on  the  death  of  Oliver  and  An- 
gelina, if  the  court  should  determine  that  two- thirds  of  the  value 
of  said  slaves  descended  to  said  M.  P.  Pinkard. 

On  the  1st  March,  1839,  Coleman  filed  an  amended  bill,  charg- 
ing that  said  slaves  were  conveyed  by  Pinkard  to  his  chOdren  with 
the  avowed  design  of  commencing  merchandizing,  of  becoming  in- 
debted,and  for  the  purpose  of  preventing  them  from  being  sold  for  the 
payment  of  debts  which  he  then  contemplated  creating,  and  that 
it  was  fraudulent  and  void ;  that  he  held  possession  of  said  slaves 
in  Williamson  county  for  several  years,  exercised  acts  of  owner- 
ship over  them,  and  actually  sold  one  of  them  for  $850;  that  com- 
plainant's debt  was  one  created  for  merchandize,  and  praying  that 
said  conveyance  be  declared  fraudulent  and  void,  and  the  property 
therein  specified  be  subjected  to  the  payment  of  the  judgment. 

The  defendants  answered,  and  denied  the  allegations  of  the 
amended  bill. 

Mary  A.  Pinkard  filed  her  cross  bill,  praying  an  account  of  the 
proceeds  of  sale  of  Hasen,  and  of  the  hire  of  slaves,  &c.,  as  against 
M.  P.  Pinkard  and  complainant  Coleman,  which  was  answered  by 
complainant  Coleman,  and  taken  as  confessed  against  Pinkard. 
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The  cause  came  on  to  be  heard  at  the  April  term,  1840,  before 
Chancellor  Bramlett,  on  bili,  amended  bill  and  cross  biH,  answers, 
replications  and  proof,  and  the  chancellor  being-of  the  opinion  that 
the  deed  of  the  17th  of  January,  1831,  vrna  not  fraudulent,  dis- 
missed the  amended  bill  and  also  dismissed  the  cross  bill  of  Mary 
Pinkard ;  and  being  further  of  the  opinion  that  M.  P.  Pink* 
ard  was  the  next  of  kin  to  his  deceased  children,  and  entitled  to 
the  interest  of  Oliver  and  Angelina  in  the  property,  ordered,  ad* 
judged  and  decreed  that  two- thirds  of  the  interest  in  said  five  slaves 
be  vested  in  complainant,  and  that  commissioners  be  appointed  for 
the  purpose  of  9iaking  such  division,  and  that  they  report,  &c. 

The  chancellor  also  ordered  an  account  of  the  hire  of  said  slaves 
since  they  had  come  to  the  hands  of  Edwatd  Pinkard,  and  that 
Coleman  pay  two-thirds  of  the  costs,  and  that  Marshall  and  Ed- 
ward Pinkard  pay  the  other  third. 

Complainant  and  defendants  appealed. 

AlezandeTf  for  complainant. 

1.  As  to  the  original  bill,  by  which  is  meant  the  two  bills  filed 
the  7th  and  8th  May,  1838,  complainant  insists  that  Marshall  P. 
Finkard  is  the  owner  of  the  two^thirds  of  said  slaves  which  belong* 
ed  to  Oliver  C.  and  Angelina,  his  two  deceased  children,  a3  thehr 
next  of  kin.  1  Wms.  on  Ex'rs.  353:  2  Wms.  on  Ex*rs.  924: 
Bkckbarougk  vs.  Davis,  1  P.  Wms.  49,  50,  51 :  ToUei-,  382. 

5L  As  to  the  equity  endeavored  to  be  set  up  by  the  cross  bill  of 
Mary  A.  Pinkard,  by  charging  the  slaves  with  one- third  of  the  hire 
of  the  slaves  and  the  price  of  Hasen,  the  complainant  cannot  suc- 
ceed for  the  following  reasons :  Mary  A.  Pinkard  cannot  recover 
in  this  suit  without  a  judgment  against  her  father.  Act  of  1832,  cb. 
II,  C.&  N.  222-3:  1  Paige  R.  305,  308-9:  3  Atk.  200:  Hen^ 
drick  vs.  Robinson,  2  John.  C.  R.  296-7 :  Meigs  R.  256, 261 .  She 
cannot  reach  this  specific  property  except  through  the  medium  of 
the  administrator  of  her  deceased  brother  and  sister.  10  Yer.  R. 
383.  Coleman  having  recovered  his  judgment  first,  and  filed  his 
bill  first,  his  lien  has  thereby  attached,  and  by  the  levy  of  the  at- 
tachment on  the  property,  he  has  acquired  a  priority  and  prefer- 
enc/3  over  all  other^creditors.  Peacock  vs.  Tompkins,  Meigs  Rep. 
317,  329.  Since  the  act,  1784,  ch.  22,  (C.  &  N.  417,)  abolishing 
survivorship  of  estates  of  joint  tenants,  and  the  act  of  1789,  ch.. 
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57,  (C.  &  N.  4I5y)  making  all  contracts  joint  and  several,  any  prim 
idfie  of  the  old  law,  favoring  the  doctrine  contended  for  in  the 
cross  bill,  may  be  considered  as  abolished  in  this  country; 

3.  As  to  the  amended  bill,  complainant  insists  that  said  deed  was 
a  voluntary  conveyance  and  void  as  to  subsequent  purchasers,  the 
negro  Hasen  having  been  sold  by  the  grantor  in  1834.  5  Peters^ 
364,  379,  380-1-3.  If  the  deed  was  fraudulent  as  to  the  purcha- 
ser of  Hasen,  the  whole  deed  is  void,  and  subsequent  creditors  artt 
let  in.  3  John.  C.  R.  499:  Toung  vs.  PaiSj  5  Yer.  R.  164 

This  conveyance  was  made  by  M.  P.  Pinkard,  with  the  inteirtion 
of  becoming  indebted  and  securing  the  pioperty  from  the  creditors 
which  he  then  designed  to  create,  one  of  which  was  complaina&t 
and  said  deed  is  void  as  to  him.  1  Story  Eq.  348,  354:  3  Hov.  on 
P.  75:  Stileman  vs.  Ashdovm,  3  Atk.  R.  477,  481:  Iley  vs.  iVt^ 
wengevj  1  McGord's  Ch.  R.  531 :  Reade  vs.  Limngstfm^  3  John 
C.  R.  481, 494-5-7:  Richardson  vs.  Smallwoody  4  Eng.  Cond.  O. 
R.  363:  Jacob  R.  553:  Russelvs.  Stinson,  3  Hay.  R  11-^13. 

If  the  court  shall  be  of  opinion  that  actual  fraud  must  be  proved 
on  M.  P.  Pinkard  in  making  the  deed  of  gift,  then  such  may  be 
shown  by  circumstances,  some  of  the  strongest  of  which  appearing 
in  this  case,  are  as  follows: 

1.  The  deed  is  voluntary.    It  is  a  conveyance  fo  children: 

3.  It  was  registered  in  Williamson  county,  from  which  he*  in- 
tended immediately  to  remove,  audit  was  not  registered  in*  MauryV 
to  which  county  he  removed  with  the  property^ 

3.  Possession  remained  with  the  grantor. 

4.  M.  P.  Pinkard  made  this  deed  just  ds  he  was  embai'king  in 
merchandizing. 

5.  He  uniformly  said  before  and  after  the  date  of  the  deed,  that 
it  was  made  to  preserve  the  property  to  his  children  if  he  should 
be  unfortunate  in  trade. 

6.  He  used  the  property  as  his  own,  sold  Hasen  and  used  the  puF> 
chase  money,  and  never  charged  himself  with  hire. 

• 

Marshall,  for  defendants,  cited,  1  Story  Eq.  608:  6  Mad.  323. 

Green,  J.  delivered  the  opinion  of  the  court. 

M.  P.  Pinkard  conveyed  the  negroes  in  controversy  in  1831  to 
his  three  children,  Oliver,  Angelina  and  Mary.    He  was  then  in 
good  circumstances,  and  not  involved  in  debt,  but  has  since  by 
24. 
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misfortune  become  insolvent.  OUver  died  in  May»  and  Angelina 
in  August,  1834.  In  1835,  M.  P.  Pinkard  sold  one  of  the  negroes^ 
Hasen,  for  $850. 

The  complainant  is  a  judgment  creditor  of  M.  P.  Pinkatd>  and 
has  administered  on  the  estate  of  Oliver  and  Angelina.  His  origi- 
nal bill  is  filed  as  administrator  of  these  children,  and  he  claims  as 
their  representative,  to  have  partition  of  the  negroes,  and  that 
their  share  (to  which  M.  P.  Pinkard  is  entitled  as  next  of  kin)  be 
•applied  to  the  payment  of  his  debt  against  said  M.  P.  Pinkard. 

The  second  amended  bill  is  filed  in  the  original  character  of  the 
complainant,  as  creditor  of  M.  P.  Pinkard*  and  alledges  that  the 
deed  of  gift,  of  the  negroes,  to  the  children,  is  fraudulent  and  void; 
and  that  all  the  negroes  belong  to  M.  P.  Pinkard^  and  are  liable  fur 
the  payment  of  his  debts. 

1.  The  first  question  is,  whether  this  amended  bill  can  be  €0}> 
pled  with,  and  made  part  of  the  original,  so  as  to  entitle  the  oom^ 
plainant  to  a  decree  upon  it.  In  other  words,  the  question  is,  whe- 
'ther  the  administrator  of  the  children,  claiming  under  the  deed, 
'lind  deriving  his  title  from  the  deed,  can  join  in  the  same  bill,  a 
ereditor  of  the  donor»who  seeks  to  avoid  the  deed*  and  whose  right 
to  a  recovery  depends  upon  his  showing  that  it  is  fraudulent  The 
^IWo  claims  are  cMrectly  antagonistical  to  each  other. 

Although  both  parties  claim  the  same  property,  they  claim  it 
in  entirely  distinct  rights;  and  the  one  can  only  succeed  by  defeats 
ing  the  other.  That  the  same  individual  is  both  creditor  and  ad*' 
ministrator,  can  make  no  difierence.  The  question  would  be  the 
same,  if  they  were  distinct  individuals. 

In  the  original  bill,  the  creditor  and  administrator  are  properly 
joined ;  for  there  the  administrator  seeks  the  property  to  distribute 
to  the  next  of  kin,  and  the  creditor  asks  that  the  debt  due  from  the 
next  of  kin  (who  is  insolvent)  shall  be  satisfied  out  of  this  property, 
before  it  is  distributed  to  him  by  the  administrator. .  The  chdms  in 
that  bill,  of  the  parties,  are  consistent  with  each  other,  and  the  de« 
cree  in  favor  of  the  creditor  must  depend  upon  the  success  of  the 
administrator.  But  in  the  amended  bill  it  b  far  otherwise:  The 
rights  of  the  plaintiff  and  defendant,  are  not  more  repugnant:  they 
cannot,  therefore,  be  properly  joined  in  the  same  bill.  But  we  are 
satisfied  that  there  is  no  fraud  proved  in  this  case,  and,  therefore, 
upon  both  grounds,  the  complainant's  amended  bill  was  properly 
dismissed. 
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S.  The  next  question  is,  whether  Mary  Ptnkard  has «  ri^t  to^ 
insist  tliat  the  complainant  shall  account  for  the  negro  Hasen»  which 
her  father  soldi  bofere  he  shall  be  entitled  to  partition  of  the  re- 
maining negroes.  Unquestionably  the  complainaat,  whaas  ccedi- 
Cor,  seeks  to  have  the  share  of  M.  P.  Pinkard  subjected  teethe  pay- 
■MQt  of  his  debt,  is  mtitled  lo  ckim  no  larger  share  of  the  proper- 
ty for  that  purpose,  than  M.  P.  Pinkard  could  obtain,  were  be  seek«- 
iog  to  have  partition  of  this  property.  The  only  ground  upoa 
which  the  complainant  can  get  a  decree,  is,  that  Af .  P.  Pinkard  is 
^ntided  as  distributee  of  his  deceased  children  to  this  property : 
afid  being  ioaolFent,  the  aid  of  «  court  of  equity  is  invoked,  to  sub- 
ject his  equitable  interest  in  these  estates  to  the  payment  of  the 
complainant'^  debt 

What  then  could  M.  P.  Rnkard  obtain,  were  he  seeking  partition 
of  these  negroes?  Certainly  not  two-thirds  of  those  that  remain, 
without  accounling  for  the  price  of  the  one  he  sold.  Instead  of 
doing  equity,  when  he  comes  asking  equity,  this  method  of  division 
would  reward  him  lor  wrong  don*  by  him  in  sellii\g  the  nqgro  be^ 
fere  a  partition  was  made. 

Wheie  a  party  has  laid  out  large  sums  in  improvements  on  the 
estate,  a  court  of  equity  will  not  grant  partition,  without  first  dx- 
recting  an  account,  and  compelling  the  party  appljongfor  paxtitioB 
to  make  compeiifiation.    1  Story  £q.  608,  609:  8  Price,  518. 

Nor  will  a  court  of  equity  grant  partition  without  making  a  pai^ 
ty  T^ho  has  received  more  than  his  share  of  rents  and  profits,  ac- 
count for  tiiem.  6  Mad.  ^23.  These  principles  apply  to  this 
case,  and  fdly  justify  the  court  in  requiring  M.  P.  Pinkard,  (or  m 
this  case  the  complainant,)  to  account  for  the  price  of  the  negro  that 
"was  sold,  before  he  shall  have  partition  of  those  remaining. 

Reverse  the  decree,  and  reform  it  according  to  the  principlea 
above  stated. 
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1.  If  negotiable  paper  is  transferred  for  a  yaluable  consideration  and  without 
notice  of  any  fraud,  the  right  of  the  holder  shall  prevail  against  the.tnie  owner ; 
and  this  to  favor  the  circulation  of  commercial  paper. 

2.  This  rule  does  not,  however,  prevail,  where  the  holder  has  parted  with  noval* 
ue  nor  incurred  anv  new  responsibility  on  the  faith  of  such  paper :  and  therefore 
where  the  holder  receives  a  note  or  bill  in  payment  of,  or  as  security  for  a  pre-ex- 
isting debt,  he  is  not  entitled  to  the  proceeds  thereof  against  the  tme  owner,  though 
be  may  have  received  it  without  notice  of  the  claim  of  the  true  owner. 

3.  It  is  a  general  rule  in  chancery,  that  where  an  allegation  is  made  in  a  bill  and 
directly  denied  by  the  answer,  such  allegation  must  be  proved  by  two  witneeses 
or  by  one  witness  and  corroborating  circumstances. 

4.  The  answer  of  a  corporation  is  not  on  oath,  but  by  its  corporate  sea].  The 
answer  of  a  corporation  does  no  more  than  create  an  issue  in  pleading,  and  there- 
fore the  allegation  in  a  bill  against  a  corporation,  which  is  denied  in  the  answer, 
may  be  overturned  by  one  witness.    The  fact,  that  such  answer  is  sworn  to  by  the 

r,  cannot  alter  the  rale,  the  cashier  being  no  party  to  the  proceeding. 


5.  Vaa  Wyck  drew  a  draft  upon  Tilford  in  favor  of  Norvell,  which  was  accept- 
ed by  Tilford;  Norvell  gave  Van  Wyck  an  order  on  Tilford  for  the  draA,  in  consid- 
eration of  certain  notes  put  in  the  hands  of  Norvell,  which  were  to  be  the  proper- 
ly of  Norvell,  if  the  order  procured  the  draft.  The  draft  waa  not  returned,  but 
without  authority  was  transferred  to  Gill,  Campbell  &.  Co.,  as  collateral  security 
for  &  debt  of  Tilford,  was  protested  for  non-payment,  and  paid  by  Van  Wyck : 
Held,  that  Van  Wyck,  having  paid  the  draft  to  the  holders  and  apparent  owners^ 
without  notice  of  their  defect  of  title  thereto,  was  entitled  to  the  notes. 

Thb  bill  was  filed  in  the  chancery  court  at  Franklin,  on  the  20th 
of  September,  1838,  by  A.  Van  Wyck  against  C.  C.  Norvell  and 
the  President  and  Directors  of  the  Union  Bank,  for  an  account  of 
the  proceeds  of  certain  notes  placed  in  their  hands  by  C.  C.  Nor- 
vell, which,  the  bill  alleged,  belonged  to  complainant*  and  were 
placed  in  Bank  for  collection. 

The  cause  came  on  for  final  hearing  on  the  bill  and  the  answer  of 
the  Bank  over  its  corporate  seal,  and  which  was  sworn  to  by  Som- 
merville,  csshiGTyB.proconfesso  judgment  against  Norvell,  the  repli- 
cation of  plaintiff,  and  proof,  at  the  November  term,  1840,  before 
Chancellor  Bramlett.  He  dismissed  the  bill  as  to  the  Union  Bank, 
but  gave  a  decree  in  favor  of  complainant  against  defendant,  Nor* 
veil.  All  the  couclusio^s  of  fact  from  a  voluminous  mass  of  testi- 
mony taken  in  the  case,  upon  the  points  decided,  are  fully  stated  in 
the  opinion  of  the  court,  which  follows.    Complainant  appealed. 

-Foggs  for  Van  Wyok. 
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Washingtonf  for  the  Bank. 

Green,  J.  delivered  the  opinion  of  the  court. 

On  the  3d  day  of  March,  1837,  the  complainant  drew  a  bill  of 
exchange  on  John  W.  Tilford  of  Philadelphia,  payable  to  Caleb  C. 
Norvell,  for  $3200,  due  four  months  after  date,  for  which  Norvell 
pcdd  him  the  money.    Some  time  after  this^bill  was  drawn.  Van 
Wyck  placed  in  the  hands  of  Norvell  twp  notes;  one  drawn  by 
Stephen  B.  Jones,  at  four  months  from  the  6  th  of  February,  1837, 
for  $3500,  and  the  other  drawn  by  Gordon  &  Berry  at  four  months, 
from  the  20th  of  January,  1837,  for  $844.    These  notes,  Norvell 
proves,  were  placed  in  his  hands  without  solicitation  on  his  part,  (as 
he  required  no  collateral  security  for  the  payment  of  the  draft  he  had 
purchased,)  to  be  collected  when  due,  and  in  the  event  Van  Wyck 
should  be  absent,  (which  he  spoke  of  as  probable,)  the  proceeds 
were  to  be  remitted  to  Philadelphia  to  pay  said  draft.    On  the  12  th 
or  13th  of  April,  Van  Wyck  and  Norvell  met  at  the  Union  Bank; 
news  of  Tilford's  failure  had  just  arrived,  and  Van  Wyck  propo- 
sed to  Norvell,  to  exchange  the  notes  for  NorvelPs  order  on  Til- 
ford  for  the  said  draft.    To  this  arrangement  Norvell  assented,  as 
he  owed  the  Bank  and  could  use  the  notes,  if  the  Bank  considered 
them  good.    He  went  to  his  office  and  got  the  notes,  and  laid  them 
before  the  president  and  cashier  of  the  Bank  for  discount.    The 
Bank  was  willing  to  discount  the  notes,  and  credit  Norvell's  ac- 
count by  the  proceeds;  but  after  dinner,  as  Norvell  was  about  to 
enter  the  cashier's  room  to  learn  the  answer  to  his  proposition,  he 
met  Van  Wyck,  who  told  him  he  could  not  permit  him  to  have  the 
notes  unconditionally;  that  possibly,  his  draft  on  Tilford  might  be 
negotiated,  and  would  not  be  returned  on  his  order,  and  that  the 
notes  were  to  be  held  by  Norvell  subject  to  Van  Wyck's  claim,  in 
case  Norvell's  order  should  not  have  the  efiecl  of  restoring  his 
draft 

In  consequence  of  the  annexation  of  this  condition  by  Van 
Wyck,  the  cashier  caused  Norvell  to  execute  his  own  note,  with- 
out endorsement,  and  entered  the  notes  placed  in  Norvell's  handi; 
by  Van  Wyck  to  the  debit  of  "suspense  account,"  and  also  upon 
th^  eoUection-book  of  the  Bank.  Norvell's  ordes  on  Tilfoftl  was 
drawn  after  dinner,  and  after  Van  Wyck  had  annexed  the  condi- 
tion to  NorveU's  use  of  the  n6tes.  The  order  was  placed  in  the 
hands  of  the  assis^tant  cashier  of  the  Bank  aii4  by  him  forwarded 
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to  Philadelphia,  but  was  returned,  Tilford  failing  to  give  up  the 
draft,  which  has  since  been  paid  .by  Van  Wyck.  The  notes  have 
been  collected  by  the  bank,  and  the  proceeds  credited  to  Norvell^s 
debt,  which  he  owed  the  bank  before  the  transactions  in  reference  to 
them  occurred.  This  bill  is  brought  for  the  proceeds  of  these 
notes,  and  the  question  is,  under  the  circumstances,  whether  Van 
Wyck  or  the  Bank  has  the  better  title  to  them.  It  is  not  deniedf 
but  that  the  notes  in  controversy  up  to  the  12th  of  April,  1837,  the 
tkae  the  foregoing  transactions  occurred,  were  the  property  of 
Van  Wyck,  nor  is  it  questioned  but  that  Norvell's  debt,  to  which 
the  proceeds  of  these  notes  have  been  applied,  existed  before  that 
time,axul  that  no  new  consideration  was  advanced  or  paid  to  himf 
at  the  time  the  notes  were  delivered  to  the  Bank.  The  only  ques- 
tion of  fact,  upon  this  part  of  the  case,  is,  whether  Van  Wyck  did 
not  part  with  his  title  to  the  notes  unconditionally,  and  beyond  his 
power  of  recall,  at  the  first  interview  with  Norvell,  and  whether 
the  Bank  did  acquire  an  absolute  title  to  the  notes,  before  the  so* 
cond  interview,  at  which  Van  Wyck  annexed  the  condition  to 
Ncrvell's  use  of  them-  Norvell  proves,  that  his  order,  in  cemud- 
eration  of  which  he  was  to  have  the  notes,  was  not  exeouted  vmr 
til  the  second  interview,  and  after  the  condition  had  been  attaoh- 
ed  to  his  use  of  the  notes,  and  that*  although  the  directors  wene 
wiUing  to  discount  the  notes,  yet  they  wene  not  in  &ct  discountedt 
but  his  own  note  taken  and  discounted,  and  the  notes  in  questifioi 
were  deposited,  as  collateral  security.  From  all  the  facts  proved^ 
it  appeared^  that  after  the  first  conversation  betwoea  Van  Wyck 
and  Norvell,  until  they  met  again,  in  the  afternoon  in  Bank,  no 
definite  agreement  had  been  made,  either  between  Van  Wyck  and 
Norvell,  or  between  Norvell  and  the  Bank.  Van  Wyck  had  pro* 
posed  to  give  the  notes  for  an  order  on  Tilford  for  his  draft;  Norvell 
assented  to  the  proposition,  but  did  not  execute  the  order,  nor  con- 
sider the  notes  beyond  Van  Wyck's  control.  True,  he  thought 
there  would  be  no  doubt  of  his  ownership  of  the^notes,  and  anx- 
ious to  settle  his  debt  in  Bank,  he  hastened  to  get  the  notes,  aed 
submit  them  for  discount  in  payment  of  the  amount  he  owed. 
The  Bank  did  not  act  upon  the  proposition.  The  directors  were 
willing  to  discount  the  notes;  but  it  was  not  done;  no  entries  w^o 
made  in  the  books  until  after  Van  Wyck  had  annexed  the  condi* 
tion,  and  then  entries  were  made  consistent  with  Van  Wyck*s 
claim  and  ownership  of  the  notes.    It  is,  therefore,  clear,  that 
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Van  Wyck  did  not  part,  absolately,  with  his  right  to  the  notes,  and 
that  the  case  rests  upon  his  definite  contract  with  Norvell,  that  be 
was  to  be  entitled  to  them,  should  the  draft  be  returned  by 
Tilford  in  obedience  to  his  order.  The  question  upon  this  state  of 
facts,  is,  whether,  although  the  Bank  might  have  had  no  notice  of 
the  condition  in  the  contract  between  Norvell  and  Van  Wyck,  it 
acquired  a  title  to  the  notes? 

It  is  settled  as  a  general  rule,  that  a  holder  coming  fairly  by  a 
bill  or  note,  has  nothing  to  do  with  the  transaction  between  the 
original  parties,  and  if  negotiable  paper  is  transferred  for  a  valua* 
ble  consideration,  and  without  notice  of  any  fraud,  the  right  of  the 
hdder  shall  prevail  against  the  true  owner.  This  principle,  is  an 
exception  to  the  general  rule  of  law,  which  is,  that  the  true  owner 
is  entitled  to  his  property,  wheresoever  he  may  find  it  But  with 
a  view  to  favor  the  credit  and  circulation  of  commercial  paper,  it 
has  been  deemed  consistent  with  sound  poUcy  to  adopt,  in  relation 
to  such  paper,  this  exception  as  a  rule.  Because  it  seems  reasonah 
ble,  that  the  innocent  holder  having  incurred  loss  by  giving  credit 
to  the  paper,  and  having  paid  a  fair  equivalent,  is  entitled  to  pro- 
tection. But  when  the  paper  has  been  received  in  payment  of,  or 
as  security  for  a  pre-existing  debt,  no  such  reason  exists.  Such 
debt  may  be  a  good  consideration  as  between  the  holder  and  the 
individual  from  whom  he  received  the  paper,  but  it  can  be  no  rea- 
Knu  why  he  should  hdd  it  against  the  true  owner.  If  he  had  par^ 
ted  with  no  value,  nor  incurred  any  new  responsibility  on  the  cred- 
it of  the  paper  he  received,  his  situation  is  rendered  no  worse  by 
surrendering  it  to  the  true  owner,  than  if  he  had  not  received  it. 
It  18  not,  therefore,  the  case,  where  two  persons  have  equal  equi- 
tiesy  as  is  the  case,  where  the  holder  makes  the  advance  on  the 
credit  of  the  paper.  In  the  case  of  Kimbro  vs.  Lytle,  10  Yer, 
4179  this  court  refers  to,  and  approves  the  case  of  Bay  vs.  Codding' 
toiif  SO  John.  Rep.  637,  in  which  it  is  held,  that  a  holder  who  re- 
CMvesanoteorbill  inpayment  of  or  security  for  an  antecedent 
debt,  is  not  entitled  to  it,  against  the  true  owner.  That  case  is»  in 
principle,  precisely  like  the  one  now  before  the  court.  Theroy 
Randolph  and  Savage  had  taken  the  notes  from  the  purchasers  of 
a  vessel  belonging  to  Bay,  payable  to  themselves.  These  notes 
were  delivered  to  Coddington  in  discharge  of  pre-existing  lia* 
bilities,  they  had  incurred  for  Randolph  and  Savage,  who  had  be- 
come insolvent.    Bay  filed  his  bill  for  the  notes  as  his  property. 
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The  court  decreed  that  he  was  entitled  to  them,  and  ordered  iMt 
account  The  objection,  therefore,  made  by  the  counsel  fdr  the 
Bank  cannot  prevail,  namely,  that  as  the  parties  to  these  notes^ 
are  not  seeking  to  set  up  any  equity  against  them,  the  principle  of 
these  cases  does  not  apply.  In  the  case  of  Bay  vs.  Coddington^ 
the  complainant  was  no  party  to  the  notes;  they  had  been  taken 
by  his  agents,  from  the  purchaser  of  his  vessel  for  the  price  agreed 
to  be  given.  They  were  his  property;  he  had  an  equitable  right  to 
them,  against  which,  the  holder  could  not  set  up  an  equal  equity, 
because  he  had  not  received  them  in  the  due  course  of  trade,  for 
value  advanced  at  the  time.  So  here,  it  is  not  denied  but  that 
these  notes  belonged  to  Van  Wyck.  They  were  received  by  the 
bank  as  collateral  security  for  a  precedent  debt.  If  the  Bank  is 
permitted  to  retain  the  proceeds,  it  will  be  gainer  by  so  much,  and 
Van  Wyck  will  sustain  a  clear  loss  of  that  amount  If  Van  Wyck 
obtain  the  proceeds,  he  gets  but  his  own,  and  the  Bank  is  no  loser. 
Its  claim  upon  Norvell  is  in  statu  quo;  having  advanced  to  him  no 
new  consideration,  on  the  reception  of  these  notes,  it  will  be  in 
no  worse  situation,  than  if  they  had  not  been  received.  It  is  insis^ 
ted,  however,  that  the  facts  herein  before  stated,  are  proved  only 
by  one  witness;  and  that  as  the  answer  contains  a  direct  denial  of 
them,  there  should  be  two  witnesses,  or  corroborating  circumstan- 
ces, in  addition  to  Norvell's  testimony.  This  rule,  has  no  applica- 
tion to  a  case  like  the  present.  The  defendant  here  is  a  corporation. 
It  answers  by  its  corporate  seal.  It  cannot  swear  to  the  answer, 
80  as  to  oppose  the  oath  of  the  defendant,  to  the  oath  of  one  wit- 
ness, and  thereby  create  the  reason  for  two  witnesses.  Its  answer 
does  no  more,  therefore,  than  to  create  an  issue  in  pleading  between 
the  parties.  6  Paige's  Rep.  54.  But  it  is  said,  the  cashier  of  the 
Bank  has  sworn  to  the  answer.  It  may  be  replied,  the  cashier  is 
no  party  to  this  suit  He  is  an  entire  stranger  to  the  proceeding; 
as  much  so,  as  he  would  be  to  a  suit  between  two  of  his  neighborvi 
the  facts  in  relation  to  which  he  might  happen  to  know.  His  af- 
fidavit in  such  a  case,  would  have  just  as  much  efficacy  as  it  can 
have  in  this  case. 

But,  if  other  testimony  were  necessary,  it  is  not  wanting. 
James  Woods,  a  director  of  the  Bank,  states,  that  the  notes  in 
question,  were  laid  before  a  portion  of  the  directors,  of  whom  he 
was  one,  by  Norvell,  for  discount;  and  that  they  were  willing  to 
discount  them,  but  that  after  the  directors  had  dispersed,  himself  re- 
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iDluiung  ia  tiie  room,  Vw  Wyck  enlered  it,  and  rs^e  some  r^^ 
mfuri$  about  a  daim  he  hfid  pn  theniy  but  said,  he  had  a  oegotia- 
.tion  on  foot,  by  which,  he  had  little  doubt/  the  Vto^tfis  wotdd  becoi^ef 
NorvQir^i  propexty  absolafrfy/  This  qf  itself  is  evidence,  that  the 
jootes  had  not  then  bean  transferred  by  Van  Wyck  to  Norvell  ab- 
40lutriy/^and  the  time,  at  which  Mr.  Wopd^  states  this  trfinsactiqil 
i/o  have  occurred  in  the  directpis'  room  of  the  B^ok,  corroborates 
JKorvell's  account  of  the  3ecpnd  interview  wiUi  Van  Wyck, 
^hen  a,t  the  Bank  they  met  after  dinner  and  Van  Wyck  attached 
Ihf  condition,  that  the  notes  were  to  becqme  Norvell's  property/ 
.only  in  the  event  that  his  order  fihould  produce  the  return  to  Van 
Wyck  of  his  draft. 

It  is  true,  Mr.  Woods  says,  that  the  manner^  in  which  Van  Wyck 
spoke  of  his  claim  to  the  notes,  made  it  appear  a  small  matter. 
It  appeared  a  small  matter,  because  of  the  confidence  that  Van 
Wyck  and  Norvell  and  the  officers  of  the  Bank  entertained  that 
NorvelPs  order  would  produce  the  return  of  Vaa  Wyct's  draft,- 
Upon  which  event  the  notes  were  to  be  Norveirs,absolQtely;  and  it 
18,  doubtless  owing  to  the  fact,  that  this  strong  confidence  in  the  ef- 
fect of  the  order,  making  Vap  Wyck's  claim  to  the  notes  appear 
a  wi^Il  iwtter,  thi^t  the  e;iisteuce  of  that  daim  has  escaped  jVIr. 
Bomnyarville's  memory;  still,  we  cannot  fail  to  perceive,'  that  the^ 
entries  made  by  him  in  the  bodis  of  the  Bank,  were  the  natural  ef- 
fect of  that  daim/  and  were  produced  by  it.  If  no  such  claim  had 
existed,  the  notes  would  have  been  negotiated,  they  having  been  of- 
fered, and  the  directors  having  passed  them  for  that  purpose,  as  it 
would  have  greatly  simplified  the  transaction.  As  Norvell's  own  note 
and  not  the  notes  in  dispute  were  negotiated,  and  these  were  ta- 
J(^  99. collateral  security,  and  were  entered  on  the  collection  book 
and  to  the  debit  of  ^^mspense  account^*  we  must  infer,  (in  view 
rf  the  evidence  of  Mr.  Woods,)  that  such  a  change  of  the  entries^ 
from  what  they  would  have  been  had  nothing  iuterposed  to  pr&« 
vent  tl)eir  oegptiat^on,  was  made  in  consequence  of  Van  Wyck's 
i^aiipv  We  do  not  refer  to  these  facts,  as  necessary  to  a  decision 
.pf  .tbo  C^yse«  For  in  this  case,  as  there  is  no  oa^h  of  the  defendant 
tP^oppc^eth^  oath'f^  qnp  witness,  the  evidence  c^  one  creditable' 
.l^itui)^  is  sufficient  to  p|-ove  the  facts  alleged  in  the  bilj;  and,  as  the^ 
.DPt^s  .were-  not  takjsn  by  the  Bank  from  Norvell  in  the  due  course 
of  trade  for  value  advanced  at  the  time,  but  as  collaten^l  security 

,fyr  an  antecedent  debt,  w)iether  the  Bank  bad  notice  o!  Vaa 
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Wjrck's  claim  or  not,  it  has  no  equity  to  the  notes  as  against  the 
true  owner.  The  counsel  for  the  Bank  insists  that  Van  Wyck  was 
not  legally  bound  to  pay  the  draft,  and  therefore,  Norvell's  right  to 
the  notes  was  absolute.  It  is  true,  it  now  appears  that  Gill  &  Co. 
has  no  title  to  the  draft.  But  they  were  the  holders,  and  apparent 
owners  at  the  time  it  was  presented  by  their  agent  for  payment; 
Van  Wyok  had  no  means  of  knowing,  and  did  not  know,  that  it 
•had  not  been  transferred  to  them,  in  the  due  course  of  trade  for 
yalue.  There  were  no  grounds,  therefore,  legal  or  equitable,  known 
'to  him,  upon  which  he  could  have  resisted  the  payment.  Upon 
4he  whole,  we  think  he  is  entitled  to  the  proceeds  of  the  notes  in 
controversy,  and  therefore  order  an  account.  Let  the  decree  be 
^reversed,  and  a  decree  for  complainant  entered. 


time  till  the  decree. 


Jameson's  Legatees  vs.  Shelby,  Ex'r.  et  cd. 

1.  Shelbj,  executor,  transferred  apd  appropriated  to  his  own  purposes,  thirty 
'shares  of  Bank  stock,  belonging  to  the  legatees  of  Jameson,  deceased :  Held,  in  a 
bill  filed  against  him  for  an  account  thereof  by  the  legatees,  that  he  was  liable  Ux 
'the  whole  of  the  stock  at  the  time  of  the  transfer,  and  interest  thereupon  from  that 


S.  Where  the  answer  of  the  defendant  sets  Ibrth  and  shows  a  state  of  fticts  which 
entitles  the  complainant  to  a  decree,  the  complainant  is  entitled  to  such  a  decree, 
though  the  bill  may  not  by  its  allegations  make  out  such  a  case. 

3.  Where,  however,  the  bill  prayed  only  a  decree  for  an  account  of  thirty  shares 
of  Bank  stock,  and  the  answer  of  the  executor  alleged,  that  he,  as  executor,  was 
indebted,  on  settlement  with  commissioners  appointed  by  the  county  court,  to  the 
legatees,  $756;  that  he  had  executed  his  note  therefor  and  had  subsequently  paid 
«aid  note :  Held,  that  this  state  of  the  pleadings  did  not  authorise  a  decree  against 
the  defendant  for  such  sum,  the  answer  not  making  on  the  face  thereof  a  case 
jMTQper  for  a  decree. 

This  bfll  was  filed  in  the  chancery  court  at  Franklin,  on  the 
4th  day  of  April,  1834,  by  Eleanor  Jameson,  against  John  Shelby 
executor  of  the  last  will  and  testament  of  her  deceased  husband, 
William  C.  Jameson,  and  against  D.  S.  Jameson,  praying  a  de- 
cree for  an  account  of  thirty  shares  of  stock  in  the  Bank  of 
Nashville,  belonging  to  the  legatees  of  the  estate  of  said  Jameson 
and  converted  by  said  Shelby. 

It  appears  that  in  1821,  William  C.  Jameson,  a  citizen  of  Mont- 
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gvimery  county,  made  his  last  will  and  testament  and  died.  Thb 
will  appointed  John  Shelby  and  others,  executors.  No  one,  hower*^ 
er,  qualified  as  executor  except  Shelby.  It  directed,  (after  dispo^ 
sing  of  a  portion  of  lus  estate,  in  which  was  not  included  Bank 
stock,)  that  the  rest  and  residue  of  his  estate,  real  and  personal, 
should  go  to  his  wife  *'for  the  support  oi  herself  and  children  du« 
ring  her  natural  life  or  widowhood%''  The  testator  was  possessed 
of  thirty  shares  of  stock  in  the  Na[shville  Bank  amounting  to  $1500 
in  nominal  value.  On  the  7th  day  of  January,  1824,  Shelby,  as  ex« 
ecutor,  transferred  to  himself  individually  the  stock  on  the  books 
of  the  Bank  and  subsequently  converted  it  to  his  own  private  pur^- 
posesr  at  a  loss  of  twenty-five  per  cent.  The  bill  charges,  that 
this  transfer  and  appropriation  was  made  without  the  consent  or 
knowledge  of  the  complainant.  The  answer  of  Shelby  denies 
this  allegation,  and  charges  liiat  it  was  done  with  her  approbation. 
T«  Claiborne,  a  witness,  states,  that  he  advised  Shelby  to  transfer 
the  stock  to  himself,  as  it  would  secure  to  the  representatives  of 
Jameson,  deceased,  the  full  value  of  the  stock  and  avoid  the  loss 
consequent  upon  possible  depreciation.  The  stock  at  the  time  of 
the  transfer  was  about  at  par.  In  April,  1824,  Shelby  went  to  the 
county  of  Montgomery,  where  the  will  was  recorded  and  letters 
granted  to  him,  and  there  tendered  a  resignation  of  his  executor- 
ship of  the  estate  to  the  county  court.  This  was  received  by  that 
body  and  David  S.  Jameson  appointed  in  his  stead.  The  bill  char- 
ges, that  this  proceeding  was  irregular,  void  and  done  without  the 
consent  or  knowledge  of  complainant.  The  answer  expressly  de? 
clares  that  it  was  done  in  accordance  with  the  expressed  wishes 
of  complainant.  Commissioners  were  thereupon  appointed  by 
the  county  court  to  make  a  settlement  with  Shelby,  who,  upon  in- 
vestigation, ascertained  Shelby  to  be  in  debt  to  the  estate  the  sum 
of  $756,  exclusive  (tf  his  indebtednes  on  the  account  of  Bank  stock 
converted.  Shelby  thereupon  executed  his  note  to  D.  S.  Jameson, 
as  administrator  with  the  will  annexed,  for  the  amount  returned 
against  him,  and  delivered  the  same  to  said  Jameson  which  was  re- 
ceived by  him.  At  the  same  time,  Shelby  executed  a  bond  in  the 
penalty  of  $3000,  to  transfer  to  the  heirs  of  W.  C.  Jameson,  deceas- 
ed, fifteen  hundred  dollars  of  the  stock  of  the  bank,  on  the  24th 
day  of  April,  1826,  and  in  the  interval  to  pay  the  dividends  which 
might  be  declared  from  time  to  time  on  said  amount  of  stock. 
David  S.  Jameson  received  this  bond  in  discharge  of  the  claim 
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of  the  estate  against  Shelby  on  the  stock-accodnt  Shelby  payed 
the  dividends,  but  did  not  transfer  the  stock.  The  stock  in  the 
meantime  had  greatly  depreciated*  The  biU  Was  filed  not  for  an  ac- 
count of  th6  entire  estate,  but  was  confined  to  the  singte  item  of  stock 
which  had  been  converted  by  Shelby  and  not  accounted  for.  The 
answer  set  forth  the  bond  executed  for  the  transfer  of  stock  in  ISM, 
and  contended  that  the  defendant  was  chai^eable  with  the  value 
bf  the  stock  at  the  period  he  obl^ted  himself  to  transfer  dnd  not 
at  the  time  of  the  transfer  to  himself.  The  answer  also  tet  forth 
the  settlement  with  the  commissioners  in  Mon^bmery  county,  the 
execution  of  the  note  fot  $756  to  D.  S.  Jamesotf  as  administrator 
with  the  will  annexed,  and  insi^tod  that  he  had  paid  the  note  widi 
the  Exception  of  95&,  which  it  alleged,  he  still  owed  and  w^ 
willing  to  pay. 

In  the  ptogreds  of  the  suit,  EL^inoi  Jameson  died^  httving  first 
made  her  last  will  and  testament,  bequeathhlg  her  estate  to  heir 
children  by  her  decedsod  husband.  Tlio  suit  was  revived  ib  their 
name.  It  came  on  to  be  heard  on  the  bill,  answer^  repUcatiim, 
exhibits  and  proof,  at  the  April  term,  1839,  of  tho  chailcery  court 
at  Franklin,  Bramlett,  presiding. 

The  chancellor  decreed  to  complauiants  the  value  of  Ae  stock 
at  the  time  when  Shelby  obligated  himself  to  transfer  it,  to  ^it,  in 
1826,  with  interest  thereupon  from  that  date.  Hi  also  decreed, 
that  Shelby  accotint  to  them  foi:  the  sum  paid  to  D.  S.  Jamesoii, 
with  interest,  and  gave  Shelby  a  decree  for  an  account  against 
Jameson.  From  this  decree  the  dofendant  appeded  to  the  so- 
preme  court. 

WashiTtgtofif  for  complainants. 

MeigSf  for  Shelby. 

Reksb,  J.  delivered  the  opinion  of  the  court 

1.  In  discussing  the  decree  of  the  cliancellor  in  this  case,  the 
complainants  insbted,  that  the  value  of  the  Nashville  Bank  stock, 
the  only  subject  in  the  bill,  should,  in  taking  the  account  between 
the  parties,  have  been  estimated  as  it  existed  in  the  year  1824, 
when  the  executor  transferred  the  stock,  then  standing  upon  the 
books  of  the  bank,  in  the  name  of  the  executor,  to  himself  individ- 
ually; and  that  interest  from  that  time  should  have  been  computed 
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upon  snch  ascertained  value.  The  objectioa  to  the  decree,  we 
think,  is  well  taken.  For  although  there  b  no  reason  to  question 
the  fairness  of  the  motives  under  which  the  defendant,  in  tlie 
transfer  acted,  still  the  transfer  having  been  made  to  himself,  and 
the  stock  having  subsequently  been  used  by  him  for  his  individual 
purposes  it  must  be  held  to  have  been  an  appropriation  and  con- 
rerslon  of  the  stock  from  the  time  of  the  transfer. 

2.  On  the  part  of  the  defendant  it  is  insisted,  that  the  decree  k 
erroneous  in  holding  him  liable  to  account  for  the  $756,  mentioned 
in  the  answer  as  thb  balance  due  from  him  on  settlement  with  the 
oomfnissioners  of  the  county  court  of  Montgomery  county,  and 
Ibr  wMch  he  then  alledged  he  gave  his  note  to  cbmpliainant  in  thci 
original  bill,  because  no  claim  for  it  is  set  up  in  the  bill,  nor  any 
chaige  on  the  subject  made  or  even  any  interrogatory  propounded, 
ttai  because,  therefore,  not  put  in  issue.  And  to  maintain  this 
gixiund  Wd  are  referred  to  Story's  Eq.  PL  36,  and  88,  and  6r^i 
Eir.SSt,  33,1  Yes.  338,339. 

This  court,  in  the  c^e  of  Rose  vs.  Mynatt,  7  Yerg.  Rep.,  held 
ihat  Wheh  a  ease  is  made  out  in  the  the  answer  differing  in  the 
grounds  and  principles  of  equitable  relief  from  that  Set  forth  ih  th^ 
liiH,  still,  if  the  answer  shows  a  proper  cause  for  relief,  the  court 
iMriD  decree  it  But  that  case  materially  differs  from  this,  for  here 
the  answer  upon  this  point  does  not  make  out  any  case  for  relief 
It  contains  the  matter  of  charge,  indeed,  but  it  also  contains  ths 
matter  of  discharge;  the  defendant  s^ys  he  paid  the  $756  to  the 
ebn  and  agent  of  the  complainant,  with  her  authority  and  sanctiom 
Here,  then,  is  no  case  made  out  in  the  answer,  upon  which,  of  it- 
self, the  court  would  be  warranted  in  grounding  a  decrei^.  And  if 
the  complainants  had  wished  to  avail  themselves  of  the  matter  of 
charge  contained  in  the  answer,  and  to  disprove  the  matter  of  dis- 
diaige  also  contained  therein,'it  would  have  been  necessary  to  have 
dmendlsd  the  bill,  and  by  proper  allegations  to  have  put  the  matter 
in  issue.  For  the  bill  does  not  seek  for  an  account  of  the  administra- 
tion, but  goes  for  the  thirty  shares  of  Bank  stock  only.  The  ftfty- 
five  dollars,  however,  admitted  in  the  answer  and  which  the  de- 
fendant acknowledges  he  still  owes,  stands  upon  a  different  ground, 
and  fells  within  the  principle  of  the  case  of  Rose  vs.  Mynatt^  abovB 
referred  to.  The  decree  will,  therefore,  be  reformed  in  conformity 
with  these  views. 
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Gfthiub  and  Wife  vs.  Owbk. 

1  A  wiiting  offered  for  probate  as  a  last  will  and  testament  may  be  establislied 
though  it  be  not  execated,  and  in  jsome  instances,  though  it  be  imperfect ;  but  such 
want  of  execution  and  such  imperfection  must  not  result  from  an  abandonment  or 
change  of  purpose,  but  fron^the  act  of  God  which  defeats  the  completion  of  it. 

3.  The  presumption  of  law  is  against  the  testamentary  ralidity  of  every  paper 
offered  lor  probate,  which  is  unexecuted  or  imperfec  V 

3.  A  paper  writing  offered  for  probate  as  testamentary,  may  be  set  np  as  a 
will  of  personal  estate  and  rejected  as  a  will  of  real  estate* 

4.  Where  the  will  is  imperfect,  it  must  appear  from  the  face  thereof,  that  the  e«* 
tablishmeat  of  it  as  far  as  it  goes,  is  to  far  the  entire  will  of  the  deceased,  and  that 
JO  far  it  does  not  thwart  or  defeat  the  wishes  of  the  deceased,  but  carries  them 
into  effect. 

At  the  November  term,  1838,  of  the  county  court  of  Williamson 
county,  James  C.  Owen  produced  an  instrument  0f  writing  in 
open  court,  and  ofiered  it  for  probate,  as  the  last  will-  and  testa- 
ment of  Samuel  Owen,  who  died  some  short  time  previous  thereto, 
in  the  county  of  Williamson,  in  which  he  resided  at  the  time  of 
his  death.  This  will  nominated  J.  G.  Owen,  who  was  the  brother 
of  the  deceased,  as  executor.  Dodly  €^hrie  and  his  wife  Delila 
Guthrie  (who  was  a  niece  of  the  deceased)  appeared  at  the  same 
time  and  contested  the  validity  of  the  alledged  will,  and  tendered 
an  issue  of  devisavit  vel  non,  and  gave  the  security  irequired  by 
law,  for  the  prosecution  of  the  suit.  1836,  ch.  18,  see  2.  The 
county  court  thereupon,  ordered  the  cause  to  be  certified  to  the 
circuit  court,  for  the  purpose  of  making  up  the  issue,  as  required 
by  the  act  of  1836,  ch.  5,  sec.  9. 

At  the  November  term  of  the  circuit  court,  1838,  an  entry  was 
made  on  record,  as  follows: 

"Whereas,  on  the  5th  day  of  November,  1838,  James  C.  Owen 
offered  for  probate,  in  the  county  court  of  Williamson,  a  paper 
writing,  purporting  to  be  the  last  will  and  testament  of  Samuel 
Owen,  deceased,  and  D.  Guthrie  and  wife  appeared  there  in  said 
court,  and  contested  the  validity  of  said  will,  which  fact,  together 
with  said  original  paper  writing,  has  been  certified  by  the  clerk  of 
the  county  court  into  the  circuit  court.  And,  thereupon,  the  said 
James  C.  Owen,  now  here,  offers  said  paper  writing  for  probate^ 
and  avers  that  it  is  the  last  will  and  testament  of  Samud  Owen, 
deceased,  and  that  he  is  ready  to  verify  the  same.    And  the  said 
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Dudley  Outhrie  and  wife  Delila,  come  and  defend  the  wrong 
and  injury,  and  aver  that  said  paper  in  writing  is  not  the  last  will 
and  testament  of  Samuel  Owen,  deceased,  and  pray  that  this  may 
be  enquired  of  by  the  country,  and  the  plaintiff  doth  the  like.** 

This  cause  was  submitted  to  a  jury  of  Williamson  county,  at  the 
March  term,  184D,  Samuel  Anderson,  judge,  presiding. 

It  appeared  that  Samuel  Owen  resided  in  the  ooanty  of  William- 
8on,and  in  thefull  possession  of  his  mental  faculties  at  hisdeath.  He 
had  no  children,  and  was  possessed  of  personal  estate  of  the  value 
of  $3000,  exclusive  of  some  debts  due  him ;  lands  in  Davidson 
county,  of  the  value  of  $1500  or  $1600,  besides  some  others  of  un- 
known value.  The  nearest  of  kin  to  the  deceased,  are  James  G. 
Owen,hia  brother^  Nardssa  Owen,  the  daughter  of  a  deceased  bro- 
ther, Mrs.  Guthrie,  a  sister,  and  three  nephews  by  the  name  of 
Beasly,  who  were  the  children  of  Mrs.  Guthrie  by  a  former  husband. 
It  appeared,  that  Owen  was  displeased  with  the  marriage  of  his 
sister  to  Guthrie,  and  therefore  expressed  an  unwillingness  that 
she  should  have  any  portion  of  his  estate.  At  the  time  of  his  deaths 
and  for  some  time  previous*thereto,  he  resided  at  the  house  of  his 
brother,  James  C.  Owen.  Being  impressed  with  the  belief  that  ha 
was  about  to  die,  he  sent  for  Ferdinand  Moore  for  the  purpose  of 
having  his  will  prepared.  Moore  arrived  at  the  house  of  James  C» 
Owen  late  in  the  evening,  and  commenced  writing  the  will  at  nine 
of  the  clock,  under  the  direction  of  the  deceased,  and  prosecuted 
it  till  the  hour  of  eleven  o'clock.  The  deceased  could  not  write, 
having  lost  the  use  of  his  hands  from  paby,  and  could  not  speak, 
having  lost,  also,  the  use  of  his  tongue  some  two  years  before  his 
death:  he,  therefore,  through  the  meansof  a  dictionary  communicated 
his  ideas  to  the  draughtsman  of  the  will,  which  were  written  down, 
read  to  the  deceased,  sentence  by  sentence,  and  to  which  the  de- 
ceased signified  his  assent  by  nodding.  At  eleven  he  became  tired 
and  sick,  and  desired  that  Moore  should  cease  to  write  until  the 
next  day.    The  will  is  as  follows,  so  far  as  assented  to: 

''I,  Samuel  Owen,  do  make  and  publish  this  my  last  will  and  tes- 
tament, hereby  revoking  and  making  void  all  other  wills  by  me 
at  any  time  made.  First.  I  direct  that  my  just  debts  be  paid,  as 
soon  after  my  death  as  possible,  out  of  any  monies  I  may  die  pos- 
sessed of,  or  may  come  into  the  hands  of  my  executor.  Secondly. 
I  give  aad  bequeath  to  my  brother  James  C.  Owen,  my  b6y  Ste- 
phen, my  carriage,  my  gold  watch,  my  young  gray  horse  by  Sir 
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William»  also  one  thousand  dollars  of  Turnpike  stock,  to  witr 
twenty  shares  in  the  Harpeth  Turnpike.  Thirdly.  I  give  and  boK 
queath  to  my  niece  Narcissa  Robeirt  Owen  my  bed,  my  sorrel  filly 
by  Pacific,  also  one  thousand  dollars  of  Turnpike  stock,  to  wit, 
twenty  shares  in  the  Harpeth  Turnpike.  It  is  also  my  will,  that 
James  C.  Owen  hold  the  above  named  items  as  agent  for  the  above 
«amed  Narcissa  R.  Owen,  and  use  it  as  agent  for  her  benefit,  and! 
in  the  event  of  her  decease,  without  issue,  it  is  my  will  that  the 
said  James  C.  Owen  shall  have  said  property.  Fourthly.  I  give  to 
my  brother  James  C.  Owen,  for  the  benefit  of  my  three  nephews, 
Burnett  H.  Beasley,  Charles  C.  Beasley  and  Felix  O.  Beasley,  and 
J  hereby  constitute  and  appoint  him  agent,  to  hold,  to  use  and  dfi^ 
iMirse  for  their  (the  said  Beasleys)  benefit,  the  following  items,  to  wit, 
.me  ^thousand  dollars  in  Turnpike  atock,  to  wit,  twenty  shares  in  ther 
Harpeth  Turnpike.  Fifthly.  I  will  and  bequeath  my  executor  fieB 
.my  Jand,  lying,  on  Mill  creek,  also  my  negro  man  Tom,  also  ray 
land  in  Warren  and  Cannon  counties,  to  wft,  my  interest  in  these 
Jands.  I  will  to  be  sold  also,  all  other  property,  of  whatsoev-^ 
.er  description,  of  which  I  may  die  possessed  of,  and  the  proceeds^ 
sd  which,  together  with  the  monies  in  my  possession  at  the  time 
.ttf  my  decease,  also  the  money  due  to  me  by  bonds  or  accountSr 
.when  collected,  to  be  appropriated  as  above  bequeathed,  if  any 
iiurplus  should  remain  in  the  hands  of  ipy^executor.  My  desire  is, 
ithat  Tom  should  select  himself  a  home,  and  be  sold  privately  for 
^moderate  price.  Sixthly.  I  leave  in  the  hands  of  my  executarr 
fii  the  money  due  me  and  to  be  raised  as  above  directed,  one  huo- 
<dved  (|0llars  for  erecting  tombs,  and  fifty  dollars  for  fencing  grave- 
yj»c|ft''  (I  do  hereby  nominate  and  appoint  James  C.  Owen  my 
.eaeieutor.  in  testimony  whereof,  I  do,  to  thb  my  last  wUl,  set  my 
iiand  and  seal,  this  20th  October,  1838.  Signed,  sealed  and  publish- 
zed  in  our  presence,  and  we  have  subscribed  our  names  hereto,  this 
flOth  day  of  October,  1838.    Ferdinand  Moore.  Everett  Owen.) 

H^e  signified  his  desire  that  James  C.  Owen  should  be  executor, 
•aild  having  manifested  his  satisfaction  at  the  provisions  of  the  will 
;lp  I^foore,  and  also  to  E.  Owen,  they  retired.  Decedent  had  no 
T^i^mpike  stock. 

Moore  and  Owen  left  the  place  and  did  not  return  till  about  sun- 
.4pwn  on  the  next  evening.    On  their  return,  they  found  him  too 
ippch  debilitated  in  body  and  mind  to  make  any  further  addition  tO) 
.l}ie  wilL.   Moore  then  retired  to  an  adjoining  room  and  added  to* 
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it  a  elanse,  appointing  James  G.  Owen  escecutor,  in  conformity 
witft  the  expressed  desire  of  testator,  and  also  added  the  attestation 
dause^  Tlw  testator  was  insensible  at  the  time  of  the  addition  of 
the  two  last  clauses,  and  died  shortly  afterwards*  Moore  and  E. 
Owen  then  signed  the  will  as  subscribing  witnesses.  These  are 
the  leading  facts  exhibited  to  the  jury.  The  court  charged 
the  jury,  among  other  things  not  excepted  to,  as  follows:  It  is  ob^ 
jected  to  this  will,  that  it  had  not  been  finished  by  the  testator,  nof 
signed.  The  law  as  to  that  was,  when  a  man  commences  a  willi 
and  does  not  finish  it,  or  if  the  will  is  complete  in  every  other  re^ 
spect,  but  is  not  signed  by  the  testator,  the  legal  intendment  or 
presumption  is,  he  had  abandoned  the  will,  and  therefore  the  paper 
in  thb  unfinished  state,  was  not  his  will;  but  this  presumption,  like 
all  other  legal  presumptions,  might  be  repelled  and  rebutted  by 
proof.  The  presumption  would  be  repelled  by  proving  the  testator 
had  suddenly  died  before  he  had  time  to  complete  the  will :  or  it 
Would  be  repelled  by  proof,  showing  the  testator  could  not  write 
himself,  but  had  to  rely  upon  another  to  write  for  him  and  to  sign 
his  name,  and  the  person  he  had  thus  engaged  to  write  his  will 
•topped  before  it  was  finished  to  go  off  to  attend  to  some  business 
of  his  own,  with  the  understanding  he  was  to  return  in  a  reasona** 
Ue  time  to  complete  the  will,  inasmuch  as  the  testator  could  not 
^sontrol  the  writer  of  the  will.  But  in  such  cases,  the  jury  should 
be  satined  that  the  will,  as  far  as  it  had  been  finished,  was  the  final 
fixed  purpose  and  resolution  of  the  testator.  If  the  proof  showed 
the  finishing  of  the  will  had  been  put  off  for  the  testator  to  reflect 
and  del9)erate  upon,  that  view  pre-supposes  he  had  not  come  to  a 
final  resolution,  and  it  would  not,  therefore,  be  his  will. 

The  court  further  charged,  there  were  some  cases  utiere  an  un* 
ftiished  wiH  oodd  not  be  set  up  as  far  as  the  testator  had  went,  and 
there  were  cases  where  it  might  be  set  up  as  far  as  he  had  went 
m  to  personal  property;  and  the  only  principle  the  cotirt  could  as^ 
softie  as  furnishing  a  test  when  a  will  could  be  set  up  in  part,  and 
when  it  could  not  as  regards  personal  property,  was  this:  If  a  tes- 
tator gives  one  or  more  legacies  by  his  will,  and  is  prevented  from 
completing  said  will  by  death,  sudden  sickness  or  insanity,  if  it  ap- 
peared from  the  evidence,  the  testator  had  expressed  his  full  pur- 
pose and  intent  with  regard  to  the  legacies  given,  the  will  might  be 
set  up  as  far  as  it  went;  but  if  it  appeared,  eith^  from  the  face  of 
the  will  or  other  proof,  he  had  not  expressed  his  full  mind  and  in- 
36 
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teat  wUh  regard  to  the  legacies  given,  in  that  case  the  will  could 
not  be  set  up  as  far  as  it  went.  In  applying  this  principle  to  the 
will  in  question,  the  jury  would  look  to  the  legacies  given  in  this 
will,  to  James  C.  Owen,  Narcissa  R.  Owen,  and  the  Beasleys,  and 
if  there  was  any  thing  in  the  face  of  the  will,  or  in  the  proof  in  the 
case,  showing  that  the  testator  intended  to  impose  any  condition,  or 
burthen  either  or  alLof  those  legacies  with  the  payment  of  a  portion 
of  his  debts,  or  charge  them  with  any  other  burthen,  then  it  would 
follow,  as  he  had  not  expressed  his^whole  mind  upon  those  legacies 
they  should  not  be  established  as  his  will  thus  far:  but  if  no  condi* 
tion,  qualification  or  burthen  was  intended,  but  the  testator  had  ex- 
pressed his  full  mind  and  purpose  as  to  those  legacies,  they  might  be 
set  up  as  his  will,  as  to  the  personalty,  although  he  had  not  com- 
pleted his  whole  will,  unless  the  same  was  invalid  for  some  other 
cause. 

Another  question  raised  in  argument  is,  that  as  the  real  and  per- 
sonal property  is  directed  to  be  sold  to  raise  the  money-legacies 
and  the  will  is  not  good  to  pass  the  real  estate,  or  to  authorise  its 
sale,  the  legacies  themselves  could  not  be  set  up  as  the  will  of  the 
testator.  Upon  this  question,  the  court  charged  the  jury,  if  the 
will  gave  a  legacy,  and  the  same  danse  giving  the  legacy  chaiged 
it  upon  real  estate,  or  chaiged  it  on  real  and  personal  estate  both, 
and  did  not  specify  the  portion  to  be  raised  from  each  fund,  and 
the  legacy  to  be  raised,  was  limited  to  the  fund  provided,  it  might 
be  in  such  case,  the  legacy  could  not  take  effect  unless  the  will  was 
made  with  the  solemnity  required  to  pasa  real  estate.  But  the  le- 
gacies in  this  will  were  given  generally  in  different  items :  in  one 
item  he  directs  the  real  and  personal  estate  to  be  sold  as  the 
modus  of  payment;  in  such  case  I  understand  the  legacy  is  a 
charge  upon  the  estate,  and  if  it  cannot  be  rabed  ou.t  of  one  of  the 
funds  pointed  out  as  the  modus  of  payment,  it  may  be  made  out  of 
other  funds  of  the  estate,  or  in  other  words,  it  may  be  raised  en* 
tirely  out  of  the  personalty;  the  law  in  such  case  prefers  the  lega- 
tee to  the  heir  or  distributee. 

The  court  also  charged  the  jury,  this  will  was  not  good  to  pass 
the  real  estate,  or  to  authorise  the  sale,  inasmuch  as  it  had  not  been 
finished  and  signed  by  the  testator,  and  attested  by  two  witnesses 
in  his  presence  and  at  his  request,  and  if  they  believed  the  conclud- 
ing clause  in  the  will,  appointii^  an  executor,  had  been  writ- 
ten when  he  was  insensible,  or  if  sensible,  if  it  was  writteti  out  of 
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his  presence,  and  not  shown  to  and  approved  by  hiniy  or  if  written 
after  his  death,  it  would  be  void,  although  the  writer  might  have 
been  directed  verbally  at  the  commencement  of  the  win  to  appoint 
the  same  person  executor,  and  if  they  found  in  favor  of  the  will, 
they  ought  to  except  so  much  as  directs  a  sale  of  the  real  estate 
and  this  concluding  clause. 

After  the  court  concluded  the  charge  to  the  jury»  the  defendant's 
connsel  asked  the  court  to  charge,  that  when  a  will  is  made  of 
both  real  and  personal  estate,  and  it  is  not  good  as  to  realty,  it  will 
not  be  set  up  as  to  the  personalty,  if  it  is  not  on  its  face  a  perfect 
and  finished  will  <^  personal  estate. 

The  court  said  it  could  not  assent  to  the  proposition  as  stated; 
it  might  be  set  up  or  established  as  a  will  of  personal  estate  only, 
though  made  for  both  real  and  personal;  although  it  be  not  good  for 
realty,  and  although  upon  its  face  it  is  not  a  perfect  and  finished  will 
<yf  personal  estate.  *  It  depended  upon  other  circumstances  whether 
such  a  will  could  be  set  up  as  to  the  personal  estate,  which  the 
court  thought  had  been  already  sufficiently  explained  in  its  chaise 
tJready  delivered. 

The  jury  returned  a  verdict,  in  which  they  declared  that  the 
paper  writing  ofibred  for  probate  as  the  last  will  and  testament  of 
Samuel  Owen,  deceased,  was  so  far  as  said  instrument  purported  to 
dispose  of  his  personal  estate,  the  last  will  and  testament  ofthede* 
cedent;  but  that  so  far  as  said  paper  writing,  purported  to  devise 
the  real  estate  of  the  said  Owen,  it  was  not  his  last  will  and  testa- 
ment They  also  found  that  the  clause  in  eaid  paper,  appointing 
James  G.  Owen  his  executor,  and  the  attestation  clause  were  not 
the  will  of  the  decedent 

The  counsel  for  the  defendant  moved  the  court  for  a  new  trial. 
This  motion  was  overruled  and  judgment  rendered  on  the  finding 
of  the  jury,  establishing  the  paper  as  the  will  of  the  deceased  as 
to  his  personal  estate,  and  that  so  far  the  paper  should  be  certified 
to  the  county  court  of  Williamson  as  the  will  of  the  deceased,  and 
that  the  defendants  should  pay  the  costs  of  the  suit. 

From  this  judgment  the  defendants  appealed  in  error  to  the  su- 
preme court 

AHexoTideTf  for  plaintiiis  in  error.  If  a  further  act  is  contem- 
pilated  to  be  done  by  testator,  the  will  is  void.  4th  Wend.  Rep. 
170:  3  EcL  Rep.  60:   4th  Eel.  Rep.  109.     The  charge  of  the 
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court  makes  the  delay  of  Ferdinand  Moore  to  fioisli  the  wOl,  equiv- 
alent to  a  prevention  from  doing  so  by  the  act  of  Godt  which  doo* 
trine  is  not  sanctioned  by  law.  It  must  be  shown  by  proof  there 
was  no  change  of  intention  in  the  interval*  and  there  is  no  such 
proof  here.  Johnson  vs.  Johnmmf  Ist  Eel.  Rep.  159 :  Devtrewx 
vs.  Bullock,  1st  Eel.  Rep.  35,  40.  If  the  testator  dies  whSe  the 
instrument  is  in  prc^ess,  it  will  not  be  established  as  far  as  it  goes, 
unless  the  court  can  infer,  that  by  pronouncing  for  it  they  will  ear^ 
ry  into  effect  idiat,  from  all  the  oircumstances  of  the  casot  was  the 
desire  of  the  deceased.  Roberts  on  WiUs*  l5l  to  154»  inclusive: 
Shepherd's  Touchstone,  407:  Toller,  8,  3:  Mmt^me  vs.  MonU- 
Jiare,  2d  Eel.  Rep.  340,  343.  There  is  no  case  where  the  in- 
atructions  to  write  a  will  were  unfinished,  that  the  paper  has  hew 
established  as  a  will.  Devereaux  vs.  BuUockf  1st  Eel.  Rep.  35,  40- 
The  dedsions  in  England  in  force  in  New  York  at  the  adq)tion  of 
the  common  law  by  their  constitution,  1775,  govern  th|it  State, 
and  not  subsequent  English  decisions.  4th  Wend.  Rep.  170.  The 
English  rule,  that  a  will  devising  real  and  personal  property, 
not  attested,  was  good  for  the  personalty,  established  by  the  case  of 
CobhaU  vs.  Bass,  4th  Ves.  Rep.  201,  have  been  changed  in  Eng- 
land. In  Walker  vs.  Walker,  1st  Ifer.  Rep.  503,  the  counaei  fof 
the  will  admit  a  change  of  that  rule  of  law,  506^;  cases  cited 
against  the  will,  512,  512,  overruling  Cobbald  va.  Bass.  S0  lit 
Paige,  347,  375-<6-7-8,  363:  MaUhews  vs.  Warner,  4tb  Yea. 
Rep.  186  to  193,  change  of  intention  presumed,  197-8:  Cbapcel- 
lor^s  opinbn,  208-9,  210:  same  will  diitallowed,  5di  Yes.  Rep.  83. 
This  doctrine  will  apply  at  any  rate  to  an  instrument  which  is  not 
a  complete  and  finished  will,  to  pass  property.  3d  Paige  Rep.  378. 
As  to  an  instrument  purporting  to  devise  both  real  and  personal 
property  which  are  so  Uended  together  therein,  that  one  cannot 
pass  withput  the  other,  so  as  to  effectuate  the  intention  of  the  testa- 
tor, the  best  rule  in  this  country,  is  that  adopted  in  the  case  of 
SHurdevant  ts.  Chodrick,  3d  Yer.  Rep*  96,  that  an  equal  dispo- 
sition should  be  made  of  a  man's  property  among  his  next  of  Uq. 

Marshall,  Foster  and  Euring,  for  defendant,  cited  following  au- 
thorities: 1st  Wms.  on  Ex'rs,  50,  54:  Cogbill  vs.  CogbUl,  2d 
Hen.  &  Mun.  514:  Montefiore  v%,MofdeJhre,  2  Eel.  R.  341-2: /oin- 
stmvs.  Johnson,  1  Eel.  R.  159:  ibid.  465j  1  EcL  R.  32, 34:  1  Eel.  R. 
81:  1  Eel.  R.  481:  Peck's  R.  301:  Wms.  on  Ex'ni,  15, 
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D.  CamjAeilf  for  plaintiffs  in  error.  The  error  that  exists  in  th9 
cbftige  of  the  oourt  below»  is  eonceived  to  oonsist  in  a  failure  pro^ 
perly  to  discriuuDate  between  that  which  is  merely  an  unfinished 
testamentary  paper,  and  that  which  is  an  imperfect  one.  Though 
the  paper  propounded  as  the  last  will  of  Samuel  Owen,  be  an  uor 
Pushed  and  incomplete  instrument,  yet  it  is  no  doubt  true,  it  may 
be  set  up  as  his  will,  if  it  perfectly  expresses  his  intuition  as  to  the 
dispoeition  which  he  desires  to  be  made  of  his  estate  after  his  death, 
find  is,  therefore,  a  ccNnplete  and  perfect  will.  An  unfinished  or 
biQomplete  will  may  be  defined  tQ  be  a  paper  which  is  not  clothed 
With  all  the  legal  and  formal  requisites  of  a  will,  but  which  clearly 
expresses  the  final  and  fixed  intention  c(  the  testator  as  to  the  dis^ 
posidon  of  his  property.  An  imperfect  will,  is  a  paper  which  how- 
ever complete  it  may  be  in  all  other  respects,  does  not  express  the 
full  and  whole  intention  of  the  testator,  as  to  the  dispositi<m  of  hie 
property.  1st  Williwis  on  Ex'rs,  SO:  Montefiore  vs.  Mani^icr^ 
3d  Ad.  357.  The  reason  of  this  distinction  between  these  two 
elesses  of  instruments  will  be  at  once  perceived,  if  we  reflect  for  a 
momeDt  upon  the  nature  of  last  wills  and  testaments.  What  thea 
il  a  will?  Jt  is  the  intention  of  the  testator  as  to  the  disposition 
which  shall  be  made  of  bis  estate  after  his  death,  clothed  in  the 
aeoessary  legal  forms ;  two  things  only  then  need  concur  in  an  in- 
slrument  to  constitute  it  a  valid  will ,«  that  it  contain  the  fixed  and 
final  intention  o(  the  maker,  and  have  the  necessary  forms.  Try 
Ihe  paper  whose  validity  is  in  contest  by  this  rule.  Does  it  expreee 
liue  Intention  of  the  testator  as  to  the  disposal  of  his  property? 
The  paper  its^  answers  that  question.  It  provides  that  his  real 
Md  personal  estate  shall  be  sdd  and  its  proceeds  appropriated  to 
Ibe  payment  of  the  several  money  legacies  bequeathed  by  it,  but 
liie  intenlbn  in  respect  to  this  disposition  and  appropriation  of  his 
real  estate  cannot  be  eifected,  because  the  paper  is  unattested  by 
two  witnesses,  which  the  law  requires  to  make  it  valid  to  pass  land ; 
tim  land  does  not,  therefore,  pass  by  it;  but  if  it  be  set  up  as  to  his 
personal  estate,  the  whole  of  that  estate  must  either  be  consumed 
by  those  legacies  or  they  must  fail.  Now  it  is  beyond  doubt  that 
Mitber  of  these  thingd  were  intended  to  be  effected  by  that  paper. 
What  would  have  been  the  reply  of  Owen  if  he  had  been  asked  on 
the  evening  before  his  death,  whether  he  intended  that  his  real 
estate  should  descend  to  his  heirs  at  law»  and  his  personal  estate  go 
•ntirely  to  the  money-legateesT    It  would  doubtless  have  been,  that 


SIO  NASHVILLC: 

[Ottthrie,  et  uz.  v«.  Owea,] 

8Uch  was  not  his  design,  but  that  his  real  estate  should  be  appnv 
priated  to  the  discharge  of  those  legacies.  The  court  below,  how« 
ever,  have  discovered  another  and  a  different  intention  for  hkn. 
As  there  is  a  rule  of  construction  sometimes  acted  upon  in  courtsi 
which  would  authorise  in  a  proper  case,  perhaps,  the  payment  of 
the  legacies  entirely  out  of  the  personal  estate,  that  court  has  held 
the  will  valid  as  to  those  legacies.  This  is  not  to  find  what  was 
the  wiH  of  the  testator  as  to  the  disposal  of  his  property,  but  to 
make  a  wiU  for  him.  He  says,  **fny  unil  is,  that  my  real  estate  shall 
be  appropriated  to  the  discharge  of  those  legacies.**  Nov  says  the 
court,  they  cannot  be  paid  out  of  that  fund,  for  the  want  of  the  n^ 
cessary  legal  formality  in  the  execution  of  the  paper,  but  then  they 
shall  be  paid  wholly  out  of  his  personal  estate* 

This  case  may  be  regarded  in  another  aspect.  If  the  intention  of 
the  testator  constitutes  one  of  the  chief  requisites  <^  a  will,  where 
must  that  intention  or  the  evidence  of  it  be  locdied  for?  In  the 
terms  of  the  paper?  or,  in  a  rule  of  construction,  acted  upon  in  the 
courts  of  equity,  of  which  he  had,  when  he  prepared  the  paper, 
not  the  slightest  idea?  Whether  a  paper  be  the  will  of  a  particular 
individual,  certainly  depends  upon  whether  he  so  intended  it  to  be. 
But  the  rule  adopted  in  this  case  makes  it  rest  upon  the  fact,  whe- 
ther the  ingenuity  of  the  courts  can  discover  any  mode  of  construe^ 
tion  by  which  they  can  give  effect  to  the  instrument,  however  dif- 
ferent that  effect  may  be  from  the  one  the  testator  ,  designed  it  to 
have.  This  is  certainly  too  dangerous  and  arbitrary  a  power  to  en- 
trust any  judicial  tribunal  with.  If  established,  the  wills  of  indi- 
viduals will  not  be  such  dispositions  of  their  property  as  they  in* 
tended  to  make,  but  such  as  the  courts  see  fit  to  make  for  them* 
The  rule  as  to  imperfect  papers  is  thus  stated  by  Sir  John  Nicholf 
in  his  judgment  in  the  before  cited  case  of  Moniefiore  vs.  Mantefioref 
fid  Ad.  343:  *<It  must  be  clearly  made  to  appear  upon  a  just 
view  of  all  the  circumstances  of  the  case,  that  the  deceased  had 
come  to  njinal  resolution  in  respect  to  it,  as  far  as  it  goes;  so  that 
by  establishing  it  even  in  its  imperfect  state,  the  court  will  give 
effect  to,  and  not  thwart  or  defeat  the  testator's  real  wishes  and 
intentions,  in  respect  to  the  property  which  it  purports  to  bequeath, 
in  order  to  entitle  such  a  paper  to  probate,  in  any  case,  in  my  judg- 
ment." Let  us  try  the  aUedged  will  of  Owen  by  this  test  Will 
the  court  give  effect  to  the  real  understanding  and  intentions  of 
Owen  in  respect  to  the  estate  bequeathed  by  this  paper,  by  setting 
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it  up  as  his  will  as  to  the  personalty  alone  ?  This  question  is  an^ 
swered  by  the  charge  of  the  court  below,  that  the  paper  is  not  valid 
to  pass  the^eal  estate  which  was  designed  by  the  testator  to  con- 
stitute  part  of  the  fund  to  discharge  his  legacies.  It  is  no  answer 
to  this  question,  to  say  such  a  construction  may  be  given  the  paper 
as  will  render  the  legacies  effectual,  by  paying  them  wholly  out  of 
another  fund,  since  that  very  proposition  contains  the  admission, 
that  such  was  not  the  intention  of  the  testator;  it  therefore  thwarts 
and  defeats  his  real  wishes  and  intentions.  If,  therefore,  Sir  John 
Nichol  has  laid  down  the  law  correctly,  this  paper  cannot  be  esta- 
blished as  the  will  of  Owen ;  and  that  he  has  laid  down  the  law 
correctly  is  apparent  from  the  authorities.  Thus  Williams  says, 
''where  there  is  a  mere  want  of  execution  in  a  paper  which  is  com- 
plete in  other  respects,  the  court  will  presume  the  testator's  inten- 
tions to  be  expressed  in  such  paper  on  its  being  satisfactorily  shown, 
that  the  non-execution  did  not  arise  from  abandonment  of  those  in- 
tentions so  expressed;  but  where  a  paper  is  incomplete  in  the  body 
of  it,  the  court  must  be  perfectly  satisfied  by  proof:  First.  That 
the  deceased  had  finally  decided  to  make  the  disposition  of  his 
property  expressed  in  the  imperfect  paper.  Secondly.  That  he 
never  abandoned  that  intention,  and  was  only  prevented  by  the 
act  of  God  from  proceeding  to  the  completion  of  his  will."  Surely 
the  case  where  the  paper  propounded  as  a  will,  fails  to  make  the 
disposition  of  his  property  expressed  in  it,  from  its  being  so  imper- 
fect as  not  to  pass  the  whole  of  that  property,  falls  within  the  rule 
thus  stated  by  Williams,  and  cannot  be  set  up  in  part.  Chriffin  vs. 
Griffin^  4  Yes.  197:  Sanfcrd  vs.  Varign^  1st  Phil.  48:  Devereaux 
vs.  BuOock,  ibid.  60:  3d  ibid.  104:  3d  ibid.  504:  Forbes  vs. 
Gordon,  3d  ibid.  614:  1st  Adams,  129:  ibid.  52:  1st  Ad.  399: 
Jameson  vs.  Cook,  1st  Hag.  82: 1st  ibid,  140:  ibid.  661:  ibid.  485, 
551,  643:  2d  ibid.  249.  Indeed,  the  very  reason  assigned  by  the 
judge  below,  as  the  ground  on  which  the  will  should  be  sustained, 
is  the  precise  reason  why  it  cannot  be.  The  court  said,  if  it  ap- 
peared that  the  testator  had  expressed  his  final  and  fixed  purpose 
and  intent  with  regard  to  the  legacies  given,  then  the  will  could 
be  set  up  as  far  as  it  had  gone.  Now  that  position  is  decisive  against 
the  validity  of  the  will.  It  cannot  be  denied,  that  the  full  purpose 
and  intent  of  Owen  was,  that  the  legacies  given  should  be  paid  out 
of  the  land  as  well  as  the  personal  estate.  How  does  a  paper,  im- 
perfect in  this  way,  differ  from  one  in  which  the  imperfection  is  in 
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the  bequest  itself.  Here  the  object  of  testator  is,  that  the  whofo 
paper  shall  constitute  his  will,  and  pass  both  his  real  and  personal 
estate  as  a  fund  to  discharge  his  legacies.  There  was  no  intent  to 
bequeath  the  personal  estate  abme.  It  is  doubtless  true  that  the 
testator  expressed  his  full  purpose  and  intent,  as  to  the  persons  who 
should  take  legacies,  and  as  to  the  amount  df  those  legacies*  But 
then  it  is  just  as  true  that  this  was  not  his  tohole  intent.  It  is  be* 
yond  question,  that  there  was  a  further  purpose  and  intent^  and 
that  was,  that  those  legacies  should  not  be  paid  out  of  his  personal 
estate  aione^  but  that  they  should  be  discharged  out  of  his  whole 
estate^  real  and  personal.  This  b  like  the  devise  of  an  estate  upon 
condition,  and  falls  within  the  principle  laid  down  in  Shepherd's 
Touchstone:  '*But  if  a  man  bid  the  notary  write  a  devise  of  his 
land  to  J.  S.  upon  condition,  and  the  notary  write  a  devise  to  J.  S^ 
but  the  testator  dieth  before  he  can  write  the  condition,  in  thil 
case  the  whole  devise  is  void ;"  p.  406.  Here  then  was  a  condition 
in  the  mind  of  the  testator,  that  his  real  estate  should  pass  by  his 
will,  to  aid  in  discharge  of  the  legacies.  The  payment  of  the  le« 
gacies  is  dependent,  in  his  contemplation,  upon  his  will  passing  the 
land.  The  case  of  Roose  vs.  Mousdakf  1st  Ad.  3d  Eel.  Rep.  48, 
sustains  the  position,  that  such  a  paper  as  this  cannot  be  establish* 
•d  88  a  will.  There  the  court  go  upon  the  principle,  that  where 
the  testator  regarded  a  paper  as  a  finished  and  complete  will,  and 
meant  it  to  operate  as  such,  it  may  be  established,  though  it  be  \jxt* 
finished.  The  coroUarv  from  that  principle  is,  that  if  the  facts 
show  he  did  not  regard  it  as  a  perfect  instrument,  it  cannot  be 
established,  or  though  it  be  perfect  on  its  face  as  to  the  disposition 
of  his  estate,  yet,  if  it  can  only  be  set  up  in  part,  and  thus  becomes 
imperfect^  it  cannot  be  his  will.  Masterman  vs.  Maberly^  2  Hag. 
335:  4th  Eel.  103.  Here  the  disposition  of  the  personal  estate  did 
not  depend  upon  the  devise  of  the  realty.  The  same  remark  is  ap- 
plicable to  all  the  other  cases  before  cited,  in  which  there  were  be- 
quests of  personalty  and  devises  of  realty,  though,  indeed,  in  a 
greater  portion  of  those  cases  the  papers  propounded,  contained 
bequests  of  personal  estate  alone.  It  is  an  entire  misapprehension 
of  the  ground  on  which  the  validity  of  this  paper  is  resisted  to  as- 
sume, as  the  counsel  on  the  part  of  the  defendant  do,  that  resort  is 
had  to  the  construction  of  it,  to  show  it  cannot  be  set  up.  The 
state  of  the  instrument  at  the  time  the  testator  ceased  to  work  on 
it,  and  last  saw  it,  is  resorted  to  as  evidence,  and  conclusive  evi* 
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dence^  that  he  had  no  inteniion  it  should  operate  upon  his  personal 
estate  alone,  but  that  he  regarded  tiie  tufefe  paper  as  his  will,  and 
if  it  cannot  be  given  effect  to  as  a  tA&ofe,  his  intention  is  "thwarted 
and  defeated,''  and  not  rendered  effective.  The  doctrine  of  con- 
struction as  to  legacies  was  resorted  to  by  the  Judge  to  escape  from 
this  dilemma;  the  counsel  of  Guthrie  and  wife  made  no  allusion  to 
that  doctrine.  The  question  upon  wMch  they  asked  the  charge  of 
the  court,  as  will  be  seen  from  the  last  passage  in  his  diarge,  was  a 
vjhoBy  diSerent  and  distinct  one*  There  certainly  cannot  be  a 
doubt  entertained,  that  the  state  of  the  instrument,  as  it  leaves  the 
coTisideration  of  the  testator,  is  a  subject  of  contemplation  as  evu 
dence  to  ascertain  what  was  his  intention.  The  case  of  Cart^ 
toright  vs.  Cartioright,  is  clear  to  show,  that  the  state  of  the  in- 
strument  may  be  looked  to,  to  ascertain  whether  it  be  the  will  of 
the  testator.  There  the  proof  was  clear  that  the  testatrix  had 
been  in  a  state  of  men^o/ derangement,  both  prior  and  subsequent 
to  the  execution  of  the  will,  and  the  question  was,  whether  the 
will  was  executed  in  a  lucid  interval^  and  the  court  decided  from 
the  face  of  the  will  aloncj  as  it  made  a  sensible  disposition  of  her 
property,  that  it  was  a  valid  will ;  a  sensible  act  being  clear  and 
faU  evidence  of  sanity  in  the  testatrix. 

Rekse,  J.  delivered  the  opinion  of  the  court. 

Samuel  Owen,  in  his  last  illness,  and  the  day  before  his  death, 
caused  one  of  his  neighbors  to  be  sent  for,  with  the  purpose  of  hav- 
ing his  last  will  prepared.  He  had  for  some  years  been  unable  to 
speak,  but  could  readily  communicate  his  thoughts  by  signs  to  the 
family,  and  also  to  them,  and  to  others,  by  indicating  words  in  a 
dictionary.  He  was  in  the  full  possession  of  his  mental  faculties. 
To  the  draughtsman  of  the  paper  propounded  as  his  will,  he  indi- 
cated his  wishes  in  the  manner  above  stated,  by  pointing  to  the 
leading  and  important  words  in  a  dictionary.  When  the  clauses 
were  written  in  this  manner,  they  were  separately  read  to  him, 
and  he  assented  to  each,  and  when  they  were  all  written  he  read 
the  entire  instrument  as  far  as  prepared,  himself,  and  assented  to  the 
whole,  and  this  comprised  the  entire  instrument  propounded  as  his 
will,  except  the  appointment  of  an  executor,  and  the  attestation 
clause.  The  process  of  preparing  the  instrument  was  tedious  and 
elhausting,  the  draughtsman  not  in  good  health,  and  at  10  or  11 
27 
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o'clock  at  nighty  having  completed  the  mstrument  to  the  point 
statedi  the  further  progress  in  it  was  suspended.  Business  required 
the  draughtsman  to  leave  early  in  the  morning,  but  he  promised 
the  deceased  to  return  in  the  evening  to  finish  the  matter;  he  did 
then  return,  but  Samuel  Owen  was  then  out  of  his  mind,  and  in- 
capable of  transacting  business,  and  shortly  after  died.  In  the 
course  of  drawing  up  the  paper,  the  draughtsman  had  learned  from 
the  deceased,  that  he  wished  James  C.  Owen  to  be  his  executor* 
and  he,  therefore,  added  the  clause  appointing  him  to  that  office* 
and  the  attestation-clause.  The  paper  propounded  as  the  will  of 
Samuel  Owen,  is  as  follows  : 

**Is  Samuel  Owen,  do  make  and  publish  this  my  last  will  and  Uxh 
tament,  hereby  revoking  and  making  void  all  other  wills  by  me 
at  any  time  made.  First.  I  direct  that  my  just  debts  be  paid,  as 
soon  after  my  death  as  possible,  out  of  any  monies  I  may  die  pos- 
sessed of,  or  may  come  into  the  hands  of  my  executor.  Secondly. 
I  give  and  bequeath  to  my  brother  James  C.  Owen,  my  boy  Ste- 
phen, my  carriage,  my  gold  watch,  my  young  gray  horse  by  Sir 
William,  also  one  thousand  dollars  of  Turnpike  stock,  to  wit, 
twenty  shares  in  the  Harpeth  Turnpike.  Thirdly.  I  give  and  be- 
queath to  my  niece  Narcissa  Robert  Owen  my  bed,  my  soijel  filly 
by  Pacific,  also  one  thousand  dollars  of  Turnpike  stock,  to  wit, 
twenty  shares  in  the  Harpeth  Turnpike.  It  is  also  my  will,  that 
James  C.  Owen  hold  the  above  named  items  as  agent  for  the  above 
named  Narcissa  R.  Owen,  and  use  it  as  agent  for  her  benefit,  and 
in  the  event  of  her  decease,  without  issue,  it  is  my  will  that  the 
said  James  C.  Owen  shall  have  said  property.  Fourthly.  I  give  to 
my  brother  James  C.  Owen,  for  the  benefit  of  my  three  nephews, 
Burnett  H.  Beasley,  Charles  C.  Beasley  and  Felix  O.  Beasley,  and 
I  hereby  constitute  and  appoint  him  agent,  to  hold,  to  use  and  dis- 
burse for  their  (the  said  Beasleys)  benefit,  the  following  items,  to  wit, 
one  thousand  dollars  in  Turnpike  stock,  to  wit,  twenty  shares  in  the 
Harpeth  Turnpike.  Fifthly.  I  will  and  bequeath  my  executor  sell 
my  land,  lying  on  Mill  creek,  also  my  negro  man  Tom,  also  my 
land  in  Warren  and  Cannon  counties,  to  wit,  my  interest  in  these 
lands.  I  will  to  be  sold  also,  all  other  property,  of  whatsoev- 
er description,  of  wlych  I  may  die  possessed  of,  and  the  proceeds 
of  which,  together  with  the  monies  in  my  possession  at  the  time 
of  my  decease,  also  the  money  due  to  me  by  bonds  or  accounts, 
when  collected,  to  be  appropriated  as  above  bequeathed.    If  any 
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surplus  should  remain  in  the  hands  of  my  executor — ^My  desire  is, 
that  Tom  should  select  himself  a  home,  and  be  sold  privately  for 
a  moderate  price.  Sixthly.  I  leave  in  the  hands  of  my  executor, 
of  the  money  due  me  and  to  be  raised  as  above  directed,  one  hun- 
dred dollars  for  erecting  tombs,  and  fifty  dollars  for  fencing  grave 
yard."  (I  do  hereby  nominate  and  appoint  James  C.  Owen  my 
executor.  In  testimony  whereof,  I  do,  to  this  my  last  will,  set  my 
hand  and  seal,  this  20th  October,  1838.  Signed,  sealed  and  publish- 
ed  in  our  presence,  and  we  have  subscribed  our  names  hereto,  this 
30th  day  of  October,  1838.    Ferdinand  Moore.  Everett  Owen.) 

The  above  paper,  except  as  to  the  latter  portion  of  it,  enclosed  in 
brackets,  containing  the  appointment  of  an  executor,  and  an  at- 
testation-clause, and  except,  also,  as  to  the  real  estate,  was  found 
by  the  jury  in  the  circuit  court,  to  be  the  last  will  and  testament  of 
Samuel  Owen«  Guthrie  and  wife,  by  their  counsel,  moved  for  a 
new  trial,  which  being  refused,  they  have  prosecuted  their  writ  of 
error  to  this  court. 

The  correctness  of  the  charge  of  the  court,  set  forth  in  the  re- 
cord, has  been  but  slightly  questioned  in  the  argument  here,  except 
in  one  particular,  which  we  shall  hereafter  indicate.  The  argu- 
ment of  counsel  has  turned  mainly  upon  the  facts  and  circumstan- 
ces attending  the  drawing  up  of  the  paper  propounded,  upon  the 
state  in  which  it  was  left,  and  the  bequests  conUuned  in  it.  The 
instrument  is  unezecutedt  and  so  far  merely  as  relates  to  the  ap- 
pointment of  an  executor,  and  a  clause  of  attestation,  it  is  imper- 
fect. It  has  not  been  controverted,  that  a  ^iperuTteaxcutedf  and, 
in  some  instances,  an  imperfect  paper  may  be  set  up  as  a  testament, 
where  the  want  of  execution^  or  its  being  imperfect  has  been  pro- 
duced, not  by  abandonment,  or  change  of  purpose,  on  the  part  of 
testator,  but  by  the  act  of  God,  that  is,  by  extreme  illness,  mental 
alienation,  sudden  death,  &c.,  if  the  paper,  as  far  as  itgoes^  ex- 
press the  will  of  the  deceased,  continuing  to  the  time  of  his  death, 
and  if  upon  the  face  of  the  instrument  it  can  be  seen,  that  the  le- 
gacies given  to  the  objects  of  testator's  bounty,  and  the  benefits  con- 
ferred, would  not,  if  the  will  had  been  finished,  have  been  burthen- 
ed  with  charges  in  favor  of  others :  in  short,  if  it  express  his 
tokole  wUl  S3  far  as  it  goes. 

The  paper  before  us,  was  prepared  slowly  and  with  great  delibe- 
ration, and  under  curcumstances  which  made  it  more  than  ordinari- 
ly the  work  of  testator  himself.    It  was  nearly  finished ;  it  proba- 


316  NASHVILLE: 

j^Guthrie,  et  ux.  rt.  Owen.] 

bly  comprised  in  its  scope,  aU  the  objects  of  testator's  bounty,  and 
the  frame  of  the  instrument,  the  nature  of  the  bequests,  and  the 
powers  conferred  in  order  to  raise  the  money  to  pay  the  legacies, 
make  it  manifest,  that  if  any  thing  had  been  added,  it  would  not 
have  been  in  the  nature  of  a  deduction  from  the  Iqacies,  or  a  ^arge 
or  burthen  upon  them.  The  manner  in  which  the  will  was  made, 
the  deliberation  and  sanction  of  it,  as  a  whole,  the  circumstances 
which  suspended  its  progress  to  a  full  completicHi,  and  the  brief  in- 
terval which  elapsed  before  testator  became  unable  to  complete  h^ 
repel  the  notion  of  any  change  of  purpose,  and  warranted  the  jury 
in  arriving  at  the  conclusion,  that  it  contained  his  will  to  the 
time  of  his  death.  We  think  this  instrument  is  sustained  by  the 
principles  so  distinctly  announced  by  Sir  Joha  Nichol,  in  the  caso 
of  Montefiore  vs,  Mont^iarCf  2d  Eng.  Eel.  Rep.  343,  a  case  on 
which  the  circuit  court  in  its  chaige  to  the  jory,  and  the  counsd 
on  both  sideSf  seem  to  have  much  relied.  The  learned  and 
able  judge  in  that  case,  observes,  **that  the  legal  prindfdesi  as  to 
testamentary  papers  of  every  description,  vary  much  as  to  the 
stage  of  maturity,  at  which  those  papers  have  arrived.  The  pre* 
sumption  of  law,  indeed,  is  against  every  testamentary  paper  not 
actually  executed  by  the  testator.  But  if  the  paper  be  complete  in 
all  other  respects,  that  presumption  is  slight  and  feeble,  and  ona 
comparatively  easily  repelled.  But  where  a  paper  is  unfinishedp 
as  well  as  unexecuted j  (especially  where  it  is  just  began,  and  contains 
only  a  few  clauses  or  bequests,)  not  only  must  its  being  unfinished 
and  unexecuted  be  accounted  for,  but  it  must  also  be  |Tot«d  (for  the 
court  will  not  presume  it)  to  express  the  testator's  intentions,  m 
order  to  repel  the  legal  presumption  against  its  validity.  It  must 
be  clearly  made  to  appear,  upon  a  just  view  of  all  the  facts  and  cir* 
cumstances  of  the  case,  that  the  deceased  had  come  to  a  ^nal  ro* 
solution  respecting  it  as  far  as  it  goeSf  so  that,  by  establ^hing  it, 
even  in  such  its  imperfect  state,  the  court  will  giv^  effect  to,  and 
not  thwart  or  defeat,  the  testator's  real  wishes  and  intenUons,  in 
respect  to  the  property  which  it  purports  to  bequeath,  in  order  to 
entitle  such  a  paper  to  probate,  in  any  case,  in  my  opinion."  In 
the  many  cases  referred  to,  or  existing  on  this  subject,  there  is,  per- 
haps, none  which  contains  language  or  announces  a  principle  sub- 
jecting papers  of  this  description  to  a  severer  test,  when  pnqpound- 
ed  for  probate.  Yet,  the  case  before  us,  is  so  made  out,  we  think 
as  to  abide  that  test.    The  chief  argument,  however,  against  the 
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validity  o{  the  instrument  upon  the  record^  ofTered  to  us  here,  at- 
tempts to  seek  its  support  in  the  principle  stated,  that  the  court 
most  see  to  it,  that  in  establishing  such  unfinished  paper,  they  give 
eflect  to,  not  thwart  and  defeat  the  real  wishes,  and  purposes  oS  th» 
deceased.  For  it  is  said,  his  will  was,  that  his  land  should  be  sold  ^ 
and  you  cannot,  therefore,  give  effect  to  the  entire  wish  of  the  tes- 
tator. But  this  is  a  mistaken  view  of  the  matter.  The  real  wishes 
and  purposes  of  the  deceased,  referred  to  by  Sir  John  Nichol,  re- 
late to  the  objects^  of  testator's  bounty,  who,  if  the  will  had  been 
finished,  might  have  been  brought  forward  to  participate  in  som9 
measure  in  the  bequests  given  to  those  named.  If  the  real  as  well 
as  the  personal  estate  be  given  to  the  same  objects  of  the  testator's 
bounty,  or  the  real  estate  be  directed  to  be  sold  to  pay  legacies  to 
<hem,  and  the  paper  is  not  so  finished  and  so  executed  as  to  pass 
real  estate,  you  cannot  be  said  to  thwart  and  defeat  the  real  wishesi 
ef  the  testator,  if  you  give  to  the  objects  of  his  bounty,  all  yon  can, 
the  personal  estate.  To  refuse  to  do  that,  because  you  cannot  give 
^ect  to  his  entire  wbhes  in  their  behalf,  nor  make  his  bounty  so 
au^le,  as  he  intended,  would  be  to  thwart  and  defeat,  not  to  give 
0&ot  to  the  SMise  and  meaning  of  Sir  John  NichoL  If,  indeed,  ia 
as  unexecuted  instrument,  personal  property  be  given  to  A,  and 
veal  to  B,  and  from  sudden  death,  the  testator  cannot  finish  the  in«< 
atrument  so  that  the  land  cannot  pass,  it  might  be  doubtful,  whether 
in  such  a  case,  if  the  will  were  set  up,  as  to  the  personal  property, 
the  red  wishes  of  the  testator^  if  he  could  have  foreseen  such  a  state 
of  thing9,  would  not  be  defeated  thereby.  But  here  the  land 
IB  to  be  sold  to  pay  the  money-legacies,  for  it  is  in  proof,  that  the 
iestator  had  not  Turnpike  stock,  and,  therefore,  meant  the  moneys 
legacies  to  be  so  invested.  What  the  court  says,  in  its  charge  to 
the  jury,  on  the  subject  of  the  course  of  a  court  of  chancery,  where 
a  charge  is  made  on  both  real  and  personal  property,  that  the  lat- 
Isr  must  be  first  sokl  and  exhausted  before  the  former  can  be  called 
in  aid,  is  admitted  by  the  counsel  of  plaintifib  to  be  correct,  but  is 
afiedged  to  have  been  misplaced  and  irrelevant,  and  calculated  to 
misiead  the  jury.  We  do  not  perceive  the  ground  on  whioh  the 
ylatntiffB  in  error,  can  complain  of  that  part  of  the  chaige,  nor  how, 
if  it  were  held  to  be  irrelevant,  it  could  have  misled  the  jury. 

Upon  the  whole,  we  think,  there  is  nothing  which  on  grounds  of 
law  or  feet,  ought  to  disturb  the  verdict  and  judgment  which  have 
been reoderod in  thecaae,  attd  we, therelbre,  affirm  tiiem. 
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PsRRT  and  Patterson,  Adm*rs  vs.  Gill,  Ex*r. 

1.  Gill  made  a  conyejanoa  of  certain  dares  to  his  wife^  to  take  effisct  aAer  his 
deaths  the  said  slaves  at  the  time  of  such  convejance  belonging  to  him  and  be- 
ing in  his  possession:  Held^  that  this  deed  was  Toid  and  conTeyed  nothing  to  the 
wife. 

3.  Where  soch  conTejance  of  slaves  in  remainder  by  the  hasband  as  aforesaid, 
also  contained  a  stipulation,  that  if  she  died  before  him  she  might  dispose  of  such 
•laTSs  by  will,  and  the  wife  did  so  dispose  of  them  and  died :  Held,  said  will  pass- 
ed no  interest  in  the  slaves.  If,  however,  he  had  probate  made  of  it  and  deHver^ 
•dthe  slaves  in  accordance  therewith,  the  property  passed,  creditors  being  oat 
of  the  question. 

3.  Where,  however,  there  was  no  probate  made  by  the  husband  after  the  death 
of  the  wife  and  no  deliveiy  made,  and  the  property  by  the  effect  of  the  instruments 
and  the  conduct  of  the  husband  in  connexion  therewith  transferred  the  slaves  to 
the  appointees  of  the  wife  as  the  donees  of  the  husband :  Held,  that  the  admin- 
istrators of  the  wife  with  the  will  annexed,  would  not  be  entitled  to  a  decreo  lor 
the  slaves  or  an  account  for  hire,  they  having  no  interest  except  in  their  represen- 
tative character  and  in  the  testamentary  validity  of  an  instrument  of  which  pro- 
liate  has  been  made. 

Perry  and  Patterson,  administrators  of  Sarah  Gill,  with  the  will 
annexed,  filed  this  bill  in  the  chancery  court  at  Columbia,  against 
Robert  R.  GUI,  executor  of  Thomas  Gill,  deceased,  praying,  that 
certain  slaves  and  other  personal  property  might  be  decreed  to  be 
surrendered  to  them,  and  for  an  account  of  hire,  &c«  It  appears 
thatTbomas  Gill,  the  father  of  ten  children,  at  an  advanced  period 
of  life,  intermarried  with  Sarah,  a  childless  widow,  with  several 
collateral  relations.  Said  Sarah,  .at  the  time  of  the  marriage, 
owned  a  negro  woman  Rhoda  and  her  child  George,  and  numerous 
articles  of  household  furniture  and  some  farm  stock.  Thomas  Gill 
was  likewise  possessed  of  a  considerable  real  and  personal  estate. 
The  bill  charges,  that  at  the  time  of  the  marriage,  there  was  a  ver- 
bal agreement,  that  the  property  of  the  parties  should  be  kept  sepa- 
rate, and  that  each  should  have  the  power  of  disposing  thereof,  and 
that  during  the  entire  existence  of  the  period  of  coverture,  Mrs. 
Gill  controlled  the  property  which  she  possessed  before  marriage, 
paid  her  own  debts,  and  acted  in  all  respects  in  regard  to  her  world- 
ly affairs  as  a  feme  sole.  These  allegations,  however,  of  the  bill 
were  denied  in  the  answer,  and  though  there  was  much  proof 
tending  to  show  that  such  was  the  fact,  yet  it  was  not  fully  and 
conclusively  proved.  On  the  S3d  day  of  July,  1833,  Thomas  Gill 
executed  a  deed,  which  witnessed,  that  *'the  said  Thomas  Gill,  da- 
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siring  to  provide  for  the  comfort,  8up|)ort  and  maintenance  of  my 
gaid  wife,  Sarah  Grill,  after  my  decease,  do  hereby  give,  grant  and 
confirm  unto  her  after  my  death  the  following  property,  to  wit, 
Rhoda  and  her  child  George,  with  said  Roda's  future  increase**  (and 
some  household  furniture  and  farm  stock)  *Ho  be  hers  at  my  death 
or  her  heinror  assigns  for  ever,  guaranteeing  further  unto  her  the 
right,  if  she  should  die  before  me,  previous  to  her  death  by  will  to 
devise  to  whom  she  will,  all  or  any  part  of  said  property  to  go  to 
ber  legatee  or  legatees  immediately  after  her  death;  provided,  and 
this  gift  is  upon  the  express  condition,  that  if  she  smvive  me  and 
I  die  intestate,  she  is  to  lay  no  claim  to  any  part  of  my  other  prop- 
erty, real  or  personal." 

This  deed  of  gift  was  proven  by  two  subscribing  witnesses  on 
the  7th  day  of  March,  1834,  and  registered  on  the  30th  day  of 
October,  1834  Thomas  Gill  made  his  last  will  and  testament. 
He  did  not  dispose  of  the  property  mentioned  ia  the  deed  of  gift 
further  than  may  have  been  effected  by  the  second  clause,  which 
is  as  follows: 

'^Having  heretofore  by  deed  of  gift  given  to  my  present  wife 
Sarah  Gill  all  the  property  she  owned  when  we  were  married,  1 
further  bequeath  to  her  one  horse  beast  of  the  value  of  $45,  and 
$15  in  cash,  to  be  paid  her  after  my  death  by  my  executors,  also 
such  cupboard  ware  and  knives  and  forks  as  she  may  claim  as  hers 
at  my  death." 

This  will  was  duly  proven  and  recorded.  On  the  4th  day  of 
February,  1834,  Sarah  Gill,  (Thomas  Gill  being  yet  alive)  made 
her  last  will  and  testament.  It  was  written  at  the  house  of  her 
husband  and  with  his  knowledge.  It  does  not  appear,  however, 
that  on  this  occasion  he  either  gave  his  assent  to  the  making  of 
this  will  or  to  the  terms  thereof  or  that  he  dissented  therefrom. 
She  directed  that  her  negro  woman,  Rhoda  and  her  two  children, 
and  the  balance  of  the  property  claimed  by  her  be  sold  and  the  pro- 
ceeds thereof  equally  divided  amongst  her  five  nieces.  She  also 
made  a  specific  bequest  of  the  horse  willed  to  her  by  her  husband 
and  the  $15  directed  to  be  paid  to  her  by  her  husband's  executors. 

She  appointed  Thomas  Gill,  Jr.  and  R.  Bryant  her  executors. 
She  died  before  her  husband,  and  her  will  was  proven  and  recorded 
according  to  law.  Gill  and  Bryant  renounced  the  executor- 
ship, and  Perry  and  Patterson,  complainants,  took  out  letters  of 
administration  with  the  will  annexed.    The  administrators  made 
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an  efibrt  to  sell  the  property  mentioned  in  the  w31,  but  MIed  00  to 
do,  no  person  being  tnlling  to  bid  therefor  unless  Thmias  Gill 
would  give  tide,^which  he  refused  to  do,  alledging  that  he  had  once 
made  a  deed  of  gift  to  his  wife  for  the  property,  and  that  he  might 
get  himself  into  difficulties  by  making  deeds  again  to  purdiasen 
at  the  sale.  He,  however,  interposed  no  obstacle  to  the  sale,  nor 
did  he  express  any  dissatisfaction  at  the  attempt  to  sell. 

The  property  remained  in  his  possesion  till  his  death,  and  his 
executor,  Robert  Gill,  took  possession  of  it  as  tiie  property  of  his 
testator.  The  administrators  of  Sarah  Gill  demanded  the  proper- 
ty of  the  executor  of  Thomas  Gill,  with  an  account  of  the  hire, 
but  the  surrender  was  refused,  and  this  bill  was  filed  to  obtain  the 
'  property  and  an  account  for  hire. 

It  came  on  to  be  heard  before  chancellor  Bramlett,  at  the  Sep- 
tember  term,  1840,  upon  bill,  answer,  replication  and  proof,  who 
being  of  the  opinion  that  complainants  were  entitled  to  relief,  de^ 
creed  a  surrender  of  the  property  and  an  account,  6cc  The  de- 
Ibndant  appealed  to  the  supreme  court. 

Cahal,  for  complainants.  The  first  question  is,  whether  a  hus- 
band can  make  a  gift  to  his  wife  without  the  intervention  of  a 
trustee.  That  it  can  be  done  is  well  settled.  If  there  is  no  trus- 
tee, equity  will  hold  the  husband  himself  a  trustee  for  the  wife. 
See  2  Story's  Equity,  607, 8.  Clancy  257, 8,  9 ;  7  John.  C.  R.  57. 

The  next  question  is,  can  a  married  woman  make  a  will  with  the 
consent  of  her  husband?  It  has  been  long  and  well  settled  that 
she  can.    7  Bac  Abr.  301;  1  Wms.  on  Exrs.  40, 1, 2. 

But  if  both  these  positions  were  as  clearly  against  the  validity 
of  this  paper  as  they  are  unquestionably  in  favor  of  it,  the  court 
could  give  efiect  to  it  as  the  will  of  Thomas  Gill.  A  married  wo- 
man may  make  a  will  of  her  husband's  property  with  his  consent, 
and  if  he  does  not  dissent  before  probate,  it  passes  to  the  legatee. 
7  Bac.  Abg.  301:  1  Mod.  211:  2  Mod.  172:  12  Mass.  525:  3 
Dess.  €7. 

By  the  express  terms  of  the  deed  of  gift  in  this  case,  Mrs.  GiB 
was  authorised,  in  case  of  her  death  before  her  husband,  to  make  a 
will  and  dispose  of  the  property.  She  made  her  will  with  the  full 
knowledge  of  her  husband.  After  her  death  it  was  proved,  and 
though  he  knew  all  that  was  done,  so  far  from  dissenting,  the  evi- 
dence authorizes  us  to  believe  that  he  approved  of  it.    It  is  sorely 
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Coo  late  now  for  his  executor  to  repudiate  aU  his  testator  sanction^ 
ed  ia  his  life-time. 

But  put  the  will  aside  altogether  and  the  complainants  are  enti- 
tled to  the  property  in  controve»y.  They  are  the  administrators 
of  Sarah  GUI  and  are  entitled  to  all  her  personal  estate.  For 
whose  benefit  they  will  be  trustees,  when  the  property  comes  into 
their  possession,  should  have  no  influence  on  the  decision  of  this 
case.  When  they  get  the  property  they  are  bound  to  male  dis- 
tribution to  those  entitled.  McKay  vs.  Allen^  6  Yen  44.  The 
husband  is  entitled  to  be  appointed  administrator  of  the  wife,  but 
if  he  die  without  having  administered,  the  wife's  next  of  kin  will 
be  appointed  in  exclusion  of  the  husband's  representatives.  1  Wms. 
on  Ex'rs,  244:  2  Wms.  on  Ex'rs,  911. 

PiUaWf  for  defendant.  The  deed  of  gift  to  the  wife  is  void  to 
aU  intents  and  purposes.  She  was,  while  covert,  incapable  of 
taking  and  holding  a  general  property  in  these  slaves.  If  the 
deed  had  been  made  by  a  stranger,  the  property  would  have  ves- 
ted in  the  husband  instantly.  It  secured  nothing  to  the  separate 
use  of  the  wife.  It  did  not  exclude  the  husband  from  the  control 
of  it,  and  without  this  exclusion  of  the  husband,  no  separate  prop- 
erty can  exist  in  the  wife.  Clancy,  p.  265.  This  deed,  securing  to 
the  wife  no  separate'property,but  at  the  most  limiting  to  her,  after 
the  death  of  her  husband,  a  general  property  in  remainder  in  the 
negroes,  a  property,  which  would  at  once,  by  virtue  of  the  marital 
right  vest  in  the  husband,  is  wholly  inoperative  and  cannot  be  set 
up  by  this  court. 

The  question  next  presented  is,  what  was  the  effect  in  law,  if 
Gill  consented  that  his  wife  might  make  a  will,  disposing  of,  not  her 
property,  but  property  which  was  his?  There  are  to  be  found 
in  some  of  the  old  books  some  loose  dicta  sa3ring,  '*it  is  said"  that 
a  married  woman  may  with  the  assent  of  her  husband  make  a  will 
and  dispose  of  all  his  property.  They  place  it  upon  the  ground  that 
it  is  not  her  will  but  his  will.  These  authorities  do  not  refer  to 
any  adjudged  case  in  which  such  a  doctrine  is  established  as  law, 
but  content  themselves  with  saying,  it  is  so  said.  But  they  even 
require  the  consent  of  the  husband  to  the  particular  will  at  the 
time  of  probate. 

It  is  stated  that  a  married  woman  may,  with  the  assent  of  her 
husband,  make  a  will  of  her  chattels*  which  he  has  not  reduced  to 
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possession.  There  she  is  disposing  of  that  which  is  hers — ^is  not 
yet  her  husband^s  and  cannot  be,  until  he  reduces  it  to  possession. 
He  is  simply  relinquishing  his  right  to  property  to  which  he  would 
be  entitled  as  administrator.  See  Williams  on  Executors,  p.  41, 
2,  3.  But  the  authorities  go  no  further,  (unless  it  be  where  some 
new  consideration  exists,)  in  authorizing  a  married  woman  to  dis- 
pose of  her  husband's  property  with  his  assent.  See  same  author- 
ity. If  she  have  separate  property,  she  may  dispose  of  it  by  will 
without  his  assent,  and  it  may  be  admitted  to  probate  without 
his  assent.  Clancy,  p.  308.  But  the  will  of  a  married  woman, 
not  of  her  separate  property*  but  by  virtue  of  a  power,  cannot  be 
admitted  to  probate  without  the  assent  of  the  husband,  first  had  to 
the  particular  will  in  contest.    Clancy,  p.  308:  3  Atkins,  p.  49. 

If  the  wife  can,  with  the  assent  of  her  husband,  make  a  will 
and  dispose  of  his  property,  it  must  be  upon  the  principle  that  she 
is  executing  a  power  of  appointment  created  by  his  consent.  There 
is  no  other  principle  upon  which  it  can  be  placed.  It  will  not  do  to 
say  that  the  husband  can  thus  confer  all  the  powers  of  which  the 
wife  is  deprived  by  law,  and  to  say  that  such  authorized  acts  of 
hers  would  have  legal  effect  and  operation  as  her  wilL  It  must  be 
as  I  remarked,  upon  the  principle  of  exercising  a  power  of  appoint- 
ment created  by  the  consent  of  the  husband.  But  even  then  this 
will  can  have  no  effect.  It  cannot  be  acted  upon  and  recognized 
by  this  court  as  her  will,  because  the  law  requires,  before  it  is  ad- 
mitted to  probate,  that  the  husband  shall  be  examined  as  to  his  oon- 
aent  to  the  exercise  of  the  power  of  appointment. 

Rebsb,  J.  delivered  the  opinion  of  the  court. 

Thomas  Gill  in  his  life-time,  with  a  view,  as  he  alledges,  to  the 
comfort  and  maintainance  of  his  wife  after  his  death,  and  on  con- 
dition that  she  should  have  no  further  interest  in  his  estate,  made 
a  deed  of  gift  to  his  wife  in  remainder  of  certain  negroes  and  oth- 
er property,  but  containing  a  stipulation,  that  if  she  died  before 
him,  she  might  dispose  of  the  property  by  will,  and  her  legatees 
should  immediately  thereafter  enjoy  the  same.  He  afterwards 
made  and  published  his  will,  and  therein  referred  to  the  deed  of 
gift  and  made  for  the  wife  some  further  provision.  After  this  the 
wife  made  and  executed  in  due  form,  a  paper  purporting  to  be  her 
last  will  and  testament  and  disposing  of  the  property  mentioned  in 
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the  deed  of  gift  to  certain  of  her  next  of  kin,  and  afterwards  died, 
leaving  the  husband.    He  was  cognizant  at  the  time  that  his  wife 
was  occupied  in  the  execution  of  the  will,  in  an  adjoining  room; 
although  it  does  not  appear,  that  he  had  any  precise  knowledge  of 
the  contents  of  the  instrument,  other  than  he  might  be  supposed  to 
derive  from  the  execution  by  him  of  the  deed  of  gift;  nor  does  h« 
seem  to  have  expressed  any  dissent  from  the  proceedings  at  that 
time.    Probate  was  had  of  the  instrument  in  the  county  court,  and 
the  executors  therem  named  renounced,  and  letters  testamentary 
with  the  will  annexed  were  granted  to  the  complamants.    The 
husband  did  not  take  any  part  in  the  proceeding  upon  the  probate; 
he  gave  no  assent,  and  he  made  no  opposition,  if  he  knew  of  it. 
Conversations  of  his  on  the  subject,  proved  in  the  record,  seemed 
to  imply  both  his  belief  that  the  property  passed,  and  his  willing- 
ness that  it  should  go  to  those  claiming  it  under  the  wiU.    Under 
these  circumstances  the  question  arises,  whether  the  complainants 
fure  entitled  to  the  relief  prayed.    And  first  as  to  the  deed.    It  is 
a  mere  voluntary  conveyance,  in  remainder,  of  personal  property 
belongmg  to  and  in  possession  of  the  husband,  to  the  wife,  and  to 
her  assigns,  and  the  husband  survived  her.    So,  as  a  deed  of  con- 
veyance, it  avails  nothing.    2ndly  as  to  the  wUl.    1.  A  wife  can 
make  a  will  of  property  which  is  hers,  not  yet  reduced  into  the 
husband's  possession;  but  this  with  the  assent  of  the  husband,  not 
in  general,  but  to  the  particular  will;  and  in  such  case,  the  assent 
avails  nothing,  unless  he  survive,  it  being  but  his  waiver  of  his 
right  of  being  her  administrator.    2ndly  for  the  separate  property 
of  the  wife,  a  power  of  disposition  by  will  exists  independently  of 
the  assent  of  the  husband.    3dly,  where,  by  agreement  before 
marriage,  or  subsequently,  upon  a  valid  consideration,  a  power  of 
appointment  by  wUl  is  given  to  the  wife,  she  may  with  the  as- 
sent of  the  husband  make  a  will;  but  even  in  such  case  as  that,  it 
is  ruled  by  Lord  Hardwick  in  the  case  of  Henley  vs.  Phillips^  *nhat 
though  a  feme  covert  has  a  power  of  disposing  of  a  sum  of  money, 
or  any  other  thing,  by  a  writing  purporting  to  be  a  will,  yet  after 
the  wife's  death  the  proving  it  in  the  spiritual  court  will  not  give  it 
the  authority  of  a  will,  but  it  will  still  be  considered  as  an  instru- 
ment only,  or  an  appointment  of  such  sum,  or  other  thing  in  pur- 
suance of  the  power,  and  before  it  is  proved  in  the  Commons  as  a 
testamentary  conveyance,  the  husband  ought  to  be  examined  there 
as  to  his  consent,  nor  till  then,  will  it  have  the  effect  and  operation 
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of  a  will/'  2  Atkins  48.  But  the  case  before  us  is  hardly  that  case. 
It  is  nothing  but  a  voluntary  authority,  without  consideration,  giv- 
en by  the  husband  to  the  wife  to  make  a  will  of  a  certain  portion 
of  his  property.  If  it  operates  at  all  it  is  as  his  will.  If  he  has  probate 
made  of  it  and  delivers  the  property,  then,  indeed,  the  property 
passes  by  his  will,  if  it  may  be  so  called,  creditors  being  out  the 
question. 

We  have  been  anxious  to  sustain,  if  we  could,  the  decree,  ren- 
dered in  this  case^  the  more  especially  because  we  have  a  strong 
impression,  that  the  effect  of  the  instrument  referred  to,  in  connec- 
tion with  the  conduct  of  Thomas  Gill  at  and  after  the  making  of 
the  last  one,  is  to  transfer  the  property  in  question  from  Thomas 
Gill  to  the  appointees  of  his  wife,  as  his  donees.  But  ^these  com- 
plainants sue  as  administrators  with  the  will  annexed,  and 
they  have  no  title  or  interest*  except  as  the  same  may  be  found  in 
their  representative  character,  and  in  the  testamentary  validity  of 
the  instrument  of  which  probate  has  been  made.  The  decree  must 
be  reversed  and  the  bill  dbmissed,  but  without  costs  and  without 
prejudice* 


Kbaton's  distributee*  vs.  Campbell,  et  als. 

John  Keaton  died  in  Missouri,  having  some  personal  property  in  that  State,  and 
flome'in  the  possession  of  hisfomilj  in  the  State  of  Tennessee;  W.  Keaton  ad- 
ministered on  his  estate  in  Tennessee,  and  gave  sureties  for  the  performance  of  this 
trust  in  Tennessee;  he  then  went  to  Missouri,  obtained  letters  of  administration 
upon  the  estate  of  decedent  in  that  State,  and  gave  sureties  for  the  performance  of 
that  trust :  Held,  that  these  trusts  were  distinct  and  independent  of  each  other* 
and  the  sureties  in  one  State  not  reBponsible  to  the  distributees  for  the  effects  re- 
eeived  into  possession  in  the  other ;  and  this  is  so,  though  the  administrator  maj 
have  brought  the  property  obtained  in  Missouri  to  Tennessee,  conyerted  it  into 
cash,  and  made  a  return  of  the  proceeds  to  the  appropriate  tribunal  in  Tennessee 
as  assets. 

This  bill  was  filed  in  the  chancery  courtat  Winchester,  by  Lackey 
and  wife,  Bennett  and  wife,  and  Gibson  and  wife,  distributees  of 
the  estate  of  John  Keaton,  deceased,  against  James  Campbell,  J. 
H.  Bradford  and  Elizabeth  Keaton,  securities  of  William  Keaton, 
administrator  of  said  John  Keaton's  estate.  It  was  filed  on  the 
19th  day  of  February,  1839,  and  prayed  for  an  account  and  distri- 
bution of  the  estate,  amongst  those  entitled,  according  to  law. 
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The  facts  of  the  case  are  substantially  as  follows: 
John  Keaton,  after  having  resided  in  Franklin  county,  Tennes- 
see,  between  25  and  27  j'ears,  about  the  spring  of  1825,  went  to 
Missouri,  leaving  behind  him  his  family  and ''^a^Ttejoroper^^y  conm^- 
^^  ^f  fumsehcid  furniture  and  necessarieSf^  and  taking  with  him 
«bout  20  negroes,  horses,  wagons,stock,  &c.  He  lived  in  Missouri, 
treating' that  State  as  his  domicil,  till  his  death,  on  the  2d  of  Sep- 
tembw,  1826,  when  his  property  consisted  of  about  the  same 
ithiDgs  which  he  had  taken  with  him.  Whether  he  had  finally  aban- 
iloned  the  county  of  Franklin,  as  a  place  of  residence,  does  not  cer- 
tainly appear. 

The  probate  court  of  Jefferson  county,  Missouri,  on  the  4th  day 
oj  September^  1826,  granted  administration  ad  colligendum^  to  one 
Michael  Taney,  who  had  been  Keaton's  partner  in  that  State,  fuid 
he  executed  a  bond  with  surety,  in  the  penalty  of  five  thousand  dol- 
lars, conditioned  to  collect  all  the  estate,  personal  and  real,  of  the 
deceased,  make  an  inventory  thereof,  and  safely  keep  and  deliver  it 
to  the  administrator  to  be  afterwards  appointed.  On  the  \%th  Sep* 
tember,  1826,  administration  of  the  estate  was  granted  by  the  same 
court  to  the  same  Taney,  conditioned  as  usual  for  the  administra- 
tion of  the  estate.  On  the  5th  and  6th,  1826,  a  list  of  his  property 
was  made  by  appraisers,  and  it  consisted  of  18  negroes,  horse,  sad- 
dle, saddle-bags,  wagon,  &c.  &c.  The  appraisers  valued  the  whole 
at  $5189,  and  their  proceedings  were  returned  to  the  probate  court 
on  the  18th  September,  1826,  on  which  day  the  administrator  also 
filed  a  list  of  notes  amounting  to  $139  87}.  On  the  2d  of  Octo- 
ber, an  additional  appraised  inventory  was  filed,  consisting  of  two 
slaves.  On  the  3d  of  October,  there  was  a  sale  of  certain  of  the 
personal  property.  Thus  far  things  had  gone  on  in  Missouri, 
when,  on  the  %th  of  October ^  Elizabeth  Keaton,  the  widow  of 
the  deceased,  still  residing  in  Franklin  county,  Tennessee,  by  pow- 
er of  attorney  under  seal,  reciting  that  she  had  heard  of  her  hus- 
band's death  by  letter,  appointed  William  Keaton  her  agent  *'to 
transact  all  her  business  in  Missouri,  occasioned  by  the  death  of  her 
husband,''  &c.  On  the  23d  of  October,  William  Keaton  applied 
io  the  probate  court  of  Jefferson,  Missouri,  for  administration  of 
John  Keaton's  estate,  '*in  virtue  of  his  being  of  kin  to  said  deceas- 
ed, and  also  because  he  was  a  creditor  of  the  estate  of  the  deceas- 
ed," which  application  was  made  of  record  on  the  28th  of  October. 
On  the  6th  of  November  he  renewed  this  application,  and  both  of 
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them  seem  to  have  been  filed  in  writing  on  the  llth  of  Novem- 
ben 

Whilst  this  application  or  suit  for  the  administration  was  thus 
jpending  before  the  probate  court  of  Jefferson  county,  Missouri, 
the  county  court  of  Franklin  county,  Tennessee,  on  the  27th  of 
ffavember^  granted  administration  of  said  John  Keaton's  estate  to 
William  Keaton,  and  he  gave  the  usual  administration  bond,  with 
the  defendants  as  his  sureties. 

William  Keaton  now  returned  to  Missouri,  and  resuming  his 
suit  for  the  administration  there,  moved  the  probate  court  on  the 
12th  of  December,  to  defer  the  consideration  of  his  application  till 
the  15th,  on  which  day  it  was  again  continued,  and  Taney  was  or- 
dered to  hire  the  negroes,  and  a  dedimus  was  given  to  Keaton  to 
take  depositions,  to  be  read  on  the  trial  of  his  application.  On  the 
6th  of  January,  1827,  Taney  made  a  further  sale,  which  was  filed 
on  the  14th  of  March*  and  on  the  Ibth  Keaton  having  made  proof 
to  the  court  that  he  was  of  kin  to  the  deceased  and  a  creditor,  the 
letters  granted  to  Taney  were  revoked,  and  administration  de  bonis 
non  granted  to  Keaton,  on  his  giving  bond,  which  he  did,  and  was 
qualified;  whereupon,  Taney  filed  an  inventory  of  notes,  &c.,  and 
produced  his  accounts  and  vouchers  for  settlement,  on  which  the 
estate  was  found  in  his  debt  $156  73|. 

The  estate  in  Missouri  was  now  in  William  Keaton's  hands,  and 
about  the  month  of  April  he  brought  the  negroes,  who  had  been  in 
Taney's  possession,  to  Tennessee,  Franklin  county.  On  the  llth 
of  September,  1827,  Keaton  made  a  se  ttlement  with  the  court  of 
probate  in  Missouri,  and  was  found  in  debt  to  the  estate  $288  67}, 
on  which  he  was  required  to  pay  interest  by  an  order  made,  June 
10th,  1828.  On  the  3d  of  November,  1830,  he  made  a  final  settle- 
ment in  Missouri,  and  was  found  in  debt  to  the  estate  $57  62. 

After  the  removal  of  the  negroes  to  Tennessee,  they  were  hired 
out  till  the  18th  of  March,  1830,  and  on  the  5th  of  that  month, 
they  were  sold,  and  William  Keaton  became  the  purchaser  of  most 
of  them.  He  returned  inventories  and  accounts  from  time  to  time, 
showing  sales  of  the  personal  property,  hire  of  negroes,  and  rent  of 
land.  At  November  term,  1830,  the  county  court  of  Franklin,  ap- 
pointed commissioners  to  settle  with  him,  which  appointment  was 
renewed  at  February  term,  1831,  and  on  the  10th  of  March,  1831,  a 
settlement  was  returned.  In  it  he  is  charged  with^the  sales  of  the  ne- 
groes $6,689  99,  for  insolvent  debts  1,893  40,  &;c.,  in  all  amounting 
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to  f  11^10  93)y  and  the  aipount  of  insolvent  debts,  repayments, 
&C.,  being  deducted,  in  all  $6,508  87},  leaves  a  balance  in  bis  bands 
of  $5,002  35i.  On  the  S2d  of  March  the  same  commissionersy 
under  an  order  of  February  session,  1833,  mad^  an  additional  set- 
tlement, giving  the  administrator  a  further  credit  of  $923  28}. 

Mrs.Keaton  was  appointed  guardian  of  her  daughters  at  Febru- 
ary session,  1831,  and  at  November  session,  1832,  she  made  her 
^t  return,  in  which  she  charges  herself  with  $586  07|  received 
by  her  as  the  distributive  shares  of  her  daughters,  and  as  paid  by 
the  admistnitor  of  the  estate. 

At  the  August  term,  1840,  the  case  came  on  for  final  heaxing 
on  the  bill,  answer  of  the  defendants,  replication,  exhibits  and 
proof,  when  the  counsel  for  the  defendants  suggested  the  death  of 
defendant  Elizabeth  Keaton.   The  said  Elizabeth  Keaton  died  sub- 
sequent to  the  previous  term  of  the  court.    It  was  then  insisted 
by  the  defendants'  counsel  that  the  suit  should  be  continued  and 
renewed  against  the  representatives  of  the  decased,  but  the  court 
bemg  of  the  opinion  that  the  complainants  had  the  right  to  elect, 
whether  they  would  renew  against  the  representatives  or  proceed 
against  the  survivors,  overruled  this  motion,  and  on  the  motion  of 
complainants,  ordered  that  the  suit  be  abated.    To  this  opinion  the 
defendants  excepted.    The  case  was  then  heard.    The  chancellor 
being  of  the  opinion  that  the  securities  on  the  administrator  bond 
executed  in  Tennessee  were  liaUe  for  the  respective  distributive 
riiares  of  said  estate,  which  came  to  the  hands  of  the  administrator, 
either  by  virtue  of  his  original  letters  of  administration  obtained 
in  Tennessee,  or  the  auxiliary  letters  obtained  in  Missouri,  ordered 
the  clerk  and  master  to  take  an  account  of  the  entire  estate  of  the 
intestate,  which  came  to  the  hands  of  the  administrator  in  each 
State,  and  that  the  settlements  which  had  been  made  in  each  of 
the  States  by  the  authority  of  the  courts,  respectively,  with  each 
administrator,  be  taken  as  prima  facie  evidence  of  the  facts  con« 
tained  therein  in  taking  such  account.    The  chancellor  being  ftu> 
ther  of  the  opinion  that  the  purchase  of  the  slaves  by  the  adminis- 
trator wais  void,  directed  the  clerk  to  ascertain  the  value  of  the 
slaves  at  the  time  of  the  sale  and  purchase  by  the  administrator, 
and  charge  him  with  such  value,  the  previous  hire  and  interest  up- 
on the  value,  &c. 

From  this  decree  the  defendants  appealed  to  the  supreme  court. 
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Tatdf  for  the  complainants^  cited,  and  relied  upon  Story's  coit' 
flict  of  laws,  p.  242, 513,  and  Harvey  vs.  Richards^  1  Mason's  Re^ 
ports,  381. 

The  reporter  regrets  that  it  is  out  of  his  power  to  give  a  fulT 
statement  of  the  argument  of  Mr.  Taul  on  the  important  questi^tt 
involved  in  this  cpe. 

Meigs,  for  the  defendants.  In  England — Probate  in  one  pro^ 
vince  is  void  as  to  goods  in  the  other.  Williams,  124,  sec  2,  note 
b:  1  Saund.  275,  note  c.  Probate  is  the  only  evidence  of  right  to 
personal  property  of  intestate.  4T.  R.  258:  15  Eng.  Com.  Law 
Rep.  230,  cited.  Went  worth,  112.  Probate  jurisdiction  depends 
upon  the  situation  of  the  goods.  2  Ld.  Raym.  855:  1  PetersdorfTs 
Ab.  231,  marginal,  pi.  6:  Ibid.  261,  pi.  2,  Kegg  vs.  Horton.  In 
this  country — The  same  principles  prevail;  and  it  has  been  decid- 
ed, that  the  goods  of  the  intestate  being  situate  within  a  State,  isr 
what  gives  the  probate  courts  of  such  State  jurisdiction.  Embratf 
vs.  Millar,  1  Alex.  Marshall,  303.  That  where  the  property  of  a 
decedent  is  wholly  in  a  foreign  country,  and  some  of  it  is  brought 
to  this  after  his  death,  no  administration  can  be  granted  here,  but 
the  administrator  appointed  in  the  foreign  country  may  act 
here.  Ibid.  304:  4  Littell,  277:  5  Monroe,  47:  Williams  174: 
Story's  Gonfl.  sec.  522,  i.  e.  may  maintain  a  personal  action,  the 
administration  in  the  State  where  the  goods  are  situated,  making 
hhn  owner  in  propria  persona;  SioTy*9  Gonfl.  sec.  516,  517, 518» 
And  when  the  administrator  brings  the  property  to  another  juris- 
diction, he  holds  it  in  his  own  right,  but  as  trustee.  The  remedy 
against  a  foreign  administrator,  who  brings  his  assets  here,  must 
be  pursued  in  the  jurisdiction  which  granted  his  letters.  Story's 
Confl.  sec.  515,  and  authorities  cited :  Logan  vs.  Fairlief  1  Gond. 
Eng.  Ghan.  Rep.  459 :  Davis  vs.  Davis,  8  Pick.  475.  The  sure- 
ties only  guaranty  the  administration  of  the  effects  lying  within 
the  State.  2  Mass.  Rep.  394:  3  Missouri  Rep.  490:  6  Pick.  Rep. 
48L 

W.  A.  Cook,  on  the  same  side. 

1.  We  contend  that  the  sureties  in  the  administration  bond  in 
the  State  of  Tennessee,  are  not  liable  for  the  assets  of  intestate, 
received  by  the  administrator  in  the  State  of  Missouri,  by  virtue 
of  his  letters  o(  adminbtration  in  that  State. 

2.  They  are  not  responsible  to  the  distributees  ibr  the  assets 
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caiTwl  ia  Tennesiee,  but  they  are  discharged,  as  all  those  assets 
caane  to  the  hands  of  the  administrator  under  the  laws  of  Missouri, 
the  administration  in  this  State  being  auxiliary  to  the  administra- 
tion in  Missouri,  the  domicil  of  the  intestate,  and  all  the  assets  re- 
ceiFed  in  this  State,  having  come  to  his  hands,  he  shall  be  presum- 
ed to  hold  them  as  administrator  according  to  the  laws  of  the  do- 


By  ihe  laws  of  Tennessee,  at  the  death  of  the  intestate,  where 
the  intestate  died  in  this  State,  letters  of  administration  could  alone 
lie  granted  in  the  county  of  the  intestate's  residence :  in  any  other 
county  they  would  be  void.  Nelson^s  lessee  vs.  Orijffin,  et  al.^  2d 
Yefg.  624.  Where  intestate  resided  out  of  the  State,  the  courts 
genttally  had  no  power  to  grant  letters  of  administration,  but  the 
courts  of  the  different  counties,  where  any  of  the  effects  of  the  tes- 
tator or  intestate  was  situated,  might  grant  letters,  and  these  let- 
teza  would  extend  to  the  bounds  .of  the  State,  and  prohibit  other 
courts  fix>m  granting  them,  though  there  should  be  property  within 
their  jurisdiction.  Act  of  1831 ,  ch.  24,  sec.  1 , 2 :  Braum  vs.  Wright, 
4  Yeig.  Rep.  57. 

Befc^e  the  passage  of  the  act  of  1831,  the  county  court,  within 
whose  jurisdiction  any  of  the  personal  estate  was  situated,  had  pow- 
er to  grant  letters  testamentary  or  of  administration  on  those  as- 
sets. 4  Yerg.  Rep.  57.  Then  what  is  the  effect  of  the  letters  of 
edmimstration  in  tius  State  on  the  effects  of  a  non-resident?  By  the 
act  of  1831,  they  are  made  to  cover  all  the  effects  within  the  bounds 
of  the  State.  But  how  does  the  administrator  represent  the  intes- 
tatef  He  certainly  represents  him  fully,  so  far  as  his  estate  may 
be  situated  in  the  State  at  hb  death.  But  does  it  represent  his 
peiaon  fuUy,  or  in  other  words,  is  he  generally  speaking  the  person- 
ad  representative  of  the  intestate  ?  We  contend  his  administration 
is  apecial,  amd  confined  to  the  goods  of  the  intestate  within  the 
State,  and  that  farther  than  they  extend,  .he  is  not  his  personal  re- 
presentative. If  so,  then,  so  far  as  his  sureties  are  concerned,  no 
account  can  be  had,  except  for  a  due  administration  of  those  assets. 
This  question  may  be  tested,  first,  by  principle. 

Suppose  A.  dies  in  Missouri,  and  has  effects  in  all  the  different 

States  in  the  Union,  and  also  in  England,  France  and  Holland,  and 

edministFations  are  taken  out  in  each  of  these  governments,  and 

bond  and  security  are  given  in  each  for  their  due  administration. 

Winch  of  these  administrators  is  the  general  personal  represen- 
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tativd  of  the  deceased?  By  the  universal  consent  of  nations,  for 
the  security  of  their  citizens,  and  to  prevent  the  greatest  inoon* 
veniences,  the  personal  effects  of  the  intestate  are  to  be  distributed 
according  to  the  laws  of  his  domicil.  He  is  supposed  to  be  acquaint- 
ed with  the  laws  of  his  own  State,  and  when  he  dies  intestate,  he 
is  supposed  to  adopt  those  laws  as  his  will,«s  to  the  disposition  o( 
hfa  property.  Amb.  25:  Amb.  416:  Thome  vs.  WatkinSy2Y9S. 
35:  Bnice  vs.  Bruce,  2 Bos.  &  Put.  229,  note:  6  Bro.  P.  a  566: 
Balfour  vs.  Scott,  6  Bro.  P.  G.550:  3  Yes.  Jun.  198:  1  Hen.  BL 
^90:  6  Bro.  P.  0.  577:  Drummond  vs.  Drummond,  6  Bro.  P.  C. 
601:  Phillips  vs.  Hunter,  2  Hen.  Bl.  402:  Hunter  vs.  Potts,  4  T. 
R.  182:  SomervUle  vs.  Somerville,  5  Yes.  Rep.  750:  Dixon*s 
'ea^rs  vs.  Ramsay* s  e£rs,  3  Cranch,  319:  Ooodwin  vs.  Jojies,  3 
Mass.  514:  Richards  vs.  Dutch,  8  Mass.  Rep.  506:  Dawes  vs. 
Boykton,  9  Mass.  Rep.  337 :  5  East.  124 :  Harvey  vs.  Richards, 
I  Mason's  Rep.  381:  Dawes  vs.  Head,  3  Pick.  Rep.  128:  Hooker 
vs.  Olmstead,  6  Pick.  481 :  Story's  Confl.  of  Laws,  403 :  3  Paige'i 
C.  R.  182 :  2  Hen.  &  John.  Rep.  192,  224, 228:  Holmes  vs.  Ramr 
sen,  4  John.  C.  Rep.  46'J:  2  John.  Rep.  229:  3  John.  G.  Rep.  190s 
Yattel,  book  2,  85,  103,  110,  HI.  But,  still,  is  there  any  gene- 
ral administrator^  and  if  so,  are  the  others  independent  or  auxiliary  7 
Upon  this  subject  there  is  much  contrariety  of  opinion  in  the 
books,  and  not  a  little  confusion.  Many  judges  and  eminent  wri- 
ters maintain  and  hold,  that  the  administration  of  the  domicil  is  the 
principal  or  leading  administration,  and  all  others  are  subservient 
or  auxiliary  to  it.  So  far  'as  creditors  are  concerned,  whatever 
may  be  the  conflict  of  opinion  in  foreign  countries,  it  is  definitively 
settled  in  the  United  States,  that  each  administration  is  indepen- 
dent. Harvey  vs.  Richards,  I  Mason,  381 :  Dawes  vs.  Boylston, 
9  Mass.  Rep.  337:  Selectmen  of  Boston  vs.  £oybton,4Mass.Rep. 
318,384:  8  Mass.  Rep.  506 :  Dawes  vs.  Head,  3  Pick.  Rep.  128: 
Hooker  vs.  Olmstead,  6  Pick.  Rep.  481 :  8  Pick.  475 :  10  Pick.  77: 
Stephens  vs.  Oaylord,  11  Mass.  256.  Case  of  Miller^s  estate,  3 
Rawle,  313;  Story's  Confl.  423.  As  between  the  administrators 
themselves,  they  must  be  considered  as  independent,  for  their  letters 
have  no  ex-territorial  effect,  but  are  confined  to  the  jurisdiction  or 
State  granting  them,  so  that  even  the  executor  or  administrator  of 
the  domicil  cannot  call  any  other  administrator  to  account  Lee 
vs.  Moore,  Palm.  R.  163:  3  P.  Wms,  369:  2  Yes.  32:  Attorney 
General  vs.  Cockrell,  I  Price's  R.  179:  2  Madd.R.  101: 1  Hag.  Eol. 
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R.d3,  239:  Mitf,P.177:  lCranchr259:  DixoT^s  ea^rs  vs.  Ram- 
iay'sex'rs,  SCranch,  319:  9  Wheat  565:  12  Wheat  169:  4 
Rand.  158:  2  Gill.  &  John.  193:  3  Mass.  &14;  5  Mass.  67:  11 
Mass.  256,  313:  4  Mason's  Rep.  16,  32:  5  Pick.  65 :;  Hobnes  vs. 
Jftoffuen,  20  John.  Rep.  229,265:  5  Peters,  518:  7  Cowen,  64:- 
8  Sim.  &  Stewart.  284:  1  Dow.  &  Ry.Rep.  35:  Story's  Confl. 
of  Laws,  422,  513:  Selectmen  of  Boston  vs.  BoylsUmr  2  Mass.- 
Rep.  384^ 

But  suppose  one  administrator  should  voluntarily  pay  over  the* 
assets  in  his  hands,  after  payment  of  debts,  to  the  administrator  of 
the  domicil,  would  that  be  a  good  payment,  and  operate  as  a  dis^ 
charge  of  him  and  his  securities?  If  the  administration  in  the  for^ 
eign  State  is  to  be  regarded  strictly  as  auxiliary  to  the  adminastra^ 
tion  of  the  domicil,  then  the  payment  by  the  auxiliary  to  the  ad' 
ministrator  of  the  domicil,  according  to  the  weight  of  authority, 
would  be  a  dischaige  of  the  auxiliary  administrator,  and  of  course 
of  his  securities.  Harvey  vs.  Richards^  1  Mason's  Rep.  381 :  5 
Mason's  Rep.  95 :  1  Yem.  Rep.  377 :  11  Mass.  Rep.  256.  Case  of 
MUkf^s  estate,  3  Rawl.  312:  Dawes  vs.  Head,  3  Pick.  128:  Hook- 
er  vs.  Obnstead,  6  Pick.  481 :  8  Pick.  475 1  10  Pick.  71:  Story's 
Gonfl.  of  Law,  422, 423,  313, 

But  in  considering  this  question,  one  important  consideration 
oi^ht  to  be  taken  into  view,  which  does  not  seem  t»  have 
been  adverted  to  in  any  of  the  cases ;  that  i9,  by  the  policy  of  the 
United  States,  on  which  their  legislation  is  founded,  the  adminis- 
trator has  to  give  bond  and  security  to  the  court  of  probate  for  tho 
faithful  discharge  of  the  duties  of  hk  office.  Will  aU  payments  to 
the  administrator  of  the  donHcil  charge  the  sureties  in  the  bond  of 
the  domicil  administrator?  It  would  certainly  be  unjust  and  op- 
pressive, if  the  sureties  in  the  administration  of  the  domicil  should 
be  held  liable  for  all  sums  of  money  that  might  be  paid  over  to  him 
by  the  various  administrators  in  foreign  governments  and  States. 
The  sureties  could  by  no  possibility  know  any  thing  of  the  amount 
of  the  assets  in  foreign  governments;  they  might  be  acquainted 
with  the  effects  in  their  own  State,  and  be  willing  to  stand  as  secu- 
rity fer  the  administration  of  these  funds,  but  would  not  do  so  if 
they  were  bound  for  assets  in  all  the  States  of  the  Union,  to  an 
unknown  amount. 

It  is  nuule  the  duty  of  the  court  to  take  bond  and  good  securities, 
and  in  a  penalty  of  sufficient  amount  to  cover  the  effects  of  the  de- 
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ceased.  The  court  b  presumed  to  know  something  of  the  situatkni 
of  the  property  of  its  own  citizens,  and  if  not  so  acquainted*  they 
can  easily  inform  themselves  thereof,  by  calling  witnesses  before 
them,  and  by  qualifying  the  administrator;  but  as  to  effects  in  other 
governments,  it  would  and  could  know  nothing.  What  suretiet 
are  they  then  to  require?  A  man  of  one  substance  would  be  8uf« 
ficient  to  answer  for  all  the  effects  in  the  local  juxisdiction^  til4 
wholly  insufficient  to  answer  for  all  the  assets  in  all  the  other  Statet. 
To  require  unreasonable  suretieis  or  responsibilities,  would  be  un- 
just and  inconvenient,  and  would  leave  many  estates  unrepresent^ 
ed.  In  what  penalty  shall  the  bond  be  taken?  DouUe  the  amount 
of  the  effects  is  usual,  and  is  ample  in  amount.  But  double  the 
amount  of  what  assets?  All  the  assets  in  the  civilized  world,  or 
double  the  amount  within  the  local  jurisdiction? 

How  would  it  operate  in  practice?  A  man  dies  in  Davids6a 
county,  administration  is  taken  on  his  estate,  with  two  sureties  in 
the  penalty  of  two  thousand  dollars,  double  the  amount  ot  the  a»« 
sets  in  Tennessee.  It  turns  out  that  the  intestate  had  assets  to  a 
large  amount  in  several  sister  States,  and  also  in  England.  Shall 
the  sureties  be  held  liable  for  these  assets  ?  But  suppose  adminitf- 
trations  with  securities  are  taken  in  the  other  States  and  gov«m- 
ments,  and  all  these  administratoins  pay  over  the  amounts  in  their 
hands  to  the  administrator  in  Davidson ;  will  these  payments  die* 
charge  such  administrators  and  their  sureties?  If  so,  then,  the  whole 
estate  will  be  in  great  jeopardy ;  for  the  sureties  in  Davidson  are 
only  bound  for  two  thousand  dollars,  and  all  the  other  sureties  are 
discharged.  Again:  would  it  not  be  contrary  to  all  rule  and  all 
principle  to  make  the  sureties  thus  liable,  their  safety  or  their  ruin 
to  depend  on  the  will  of  the  foreign  administrators?  They  cannot  be 
compelled  to  pay  over  the  amount  in  their  hands  to  the  adminis- 
trator of  the  domicil.  They  may  and  are  bound  te  pay  over  to 
the  next  of  kin.  Harvey  vs.  Richards^  1  Mason,  and  authorities 
referred  to  in  that  case.  Shall  they  be  permitted  thus  to  hold  in 
their  hands  the  destinies  of  others  ?  All  society  would  reprobate 
such  a  decision. 

But  if  that  is  so,  would  the  converse  of  the  proposition  be  true  7 
Suppose  the  administrator  of  the  domicil  pays  over  to  the  auxiliary 
administrator  or  administrators  in  other  States,  will  that  dis- 
charge him  and  his  sureties,  and  throw  the  burthen  of  the  whole 
property,  as  well  in  the  government  of  the  domicil  as  in  the  govern- 
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ment  of  the  auxiliary  administratioa  upon  tho  surati^s  of  the  latter  t 
Has  any  case  ever  been  8o  decided  1  Has  any  jurist  or  legal  writer 
ever  laid  down  such  a  {Nropositiont  There  ceitainly  is  no  reason 
or  propriety  in  the  principal  administratora  paying  over  his  assets 
to  an  auxiliary  administrator*  But  suppose  there  are  ten  different 
fMreiga  adouiustratorB.  To  which  is  he  to  make  payment?  or,  can 
he  pay  to  any  he  pleases  and  select  which  sureties  he  will  sacrifice? 
The  bonds  <^  these  auxiliary  administrators,  if  they  can  be  so  called, 
«re  asually  very  small ;  as  for  instance,  a  debt  may  be  due  in  a 
State  of  one  or  two  hundred  dollars,  an  admmistration  is  taken 
'Out,  and  a  bond  given  in  the  penalty  of  two  or  four  hundred  dol- 
lars. Can  the  principal  administrator,  or  administrator  of  the  d<^ 
midl,  and  all  the  other  administrators  discharge  their  sureties  and 
themselves  by  paying  over  to  this  administrator?  The  consequence 
muU  be  most  disastrous.  The  whole  policy  of  the  law,  requir- 
ing  security,  would  be  defeated,  and  no  prudent  man  i^ould  be 
urilUng  to  become  security,  for  he  might  be  rendered  liable  in  many 
instances  to  the  penalty  of  bis  bond,  when  the  whole  assets  in  his 
State  had  bew  i»operly  ifilministered. 

In  England,  no  security  is  required  of  the  administrator,  but  thai 
he  will  return  a  correct  inventory  to  the  Ordinary.  In  the  case  be* 
fere  the  court,  the  administrator  under  the  laws  of  Missouri,  the 
mtestale's  domicil,  gave  bond  and  security  for  his  administration;  he 
leeeived  there  and  inventoried  all  the  negroes  of  said  estete,  who 
were  in  said  State  at  the  death  of  intestate,  and  the  date  of  his  ad* 
minbtration  there.  He  applied  there  on  the  ground  that  he  was 
a  creditor  and  of  kin,  and  was  a[^inted.  He  subsequently 
renieved  to  this  Stete,  pretended  to  sell  the  negroes,  bought  moat 
of  them  himself,  and  then  returned  to  Missouri.  Is  there  any  pre* 
tMice  for  charging  the  sureties  here  with  the  funds  in  his  hands,  re- 
eeived  under  the  laws  of  Missouri?  His  inventorying  them  here  a 
seeond  time,  surely  can  make  no  difierenoe.  They  were  still  in  his 
bands  as  administrator,  as  he  first  received  them,  and  he  cannot  be 
censidered  in  any  other  light  than  the  domicil  administrator  with 
the  efl^ts  in  his  hands  as  he  originally  received  them.  He  cannot 
have  it  in  his  power  to  dischai^one  set  of  securities  and  chaige 
the  others  by  his  mere  will. 

Suppose  the  administrator  of  the  domicil  receives  assets  in  his 
nation,  carries  them  to  a  foreign  nation  and  pays  them  over  to  some 
admiaiitrator  there,  who  immediately  inventories  them  and  returns 
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them  to  the  original  administrator.  Are  the  first  or  domicil  nd^ 
ministrator  and  his  sureties  discharged,  and  the  sureties  of  the  for-- 
eign  adminbtrator  fixed  with  all  these  assets? 

The  conclusion  to  which  I  arrive  is,  that  the  sureties  for  admin*' 
istratioRs  in  States  other  than  the  State  of  the  domicil,  are  certainljr" 
only  bound  for  a  faithful  administration  of  the  assets  within  the 
local  jurisdiction  of  his  State,  and  which  have  not  been  reduced  to* 
possession  by  some  one  administrator,  either  domicil  or  other.- 
He  is  not  even  bound  for  all  the  debts  due  in  hb  State  at  the  time^ 
of  his  administration,  for  these  debts  being  of  a  transitory  nature,* 
and  binding  the  person  of  the  debtor  wherever  he  may  be,  thedebtor 
may  pay  to  any  legal  administrator,  out  of  hb  place,  and  the  pay-- 
ment  will  be  valid.  For  if  he  goes  into  another  State,  he  may  be* 
sued  and  the  debt  recovered,  and  he  cannot  plead  that  he  Kves  in* 
another  State.  6  John.  Rep«  357:  DooUttle  vs.  Lewis f  7  John.  C. 
Rep*  47:  Campbell  vs.  Lowrey^  7  Cowen,  67.  So  if  the  debtor 
comes  into  the  State,  the  adminbtrator  b  bound  to  sue  him  and  col- 
leot  the  debt,  or  he  will  be  liable  for  it.    3  Paige's  C.  Rep.  183. 

That  the  adminbtrator  in  one  government,  not  the  domicil,  is* 
not  bound  as  such  to  account  to  the  Ordinary  where  his  adminbtra- 
tion  b  granted  upon  hb  bond  given  to  that  Ordinary  fcnr  assets  re-^ 
ceived  as  adminbtrator  in  the  State  of  the  domicU,  b  decided  ii» 
the  following  cases:  Selectmen  of  Boston  vs.  Boylston^  3  Mass*- 
Rep.  385 :  Hooker  vs.  Olmstead^  6  Pick.  481 :  Stevens  vs.  Oayhrdf 
11  Mass.  Rep.  256,  262:  1  Dow.  &  Ry.  Rep.  35:  3  Paige's  C. 
Rep.  465 :  Alsup  vs.  AIsup,  10  Yer.  Rep.  283. 

The  question,  whether  the  adminbtrator  of  another  State  b  not 
liable  to  legatees  and  dbtributees  in  thb  State  as  a  trustee^  b  alto- 
gether another  question.  That  he  is  responsible  as  trustee,  i» 
establbhed  by  the  case  of  Harvey  vs.  Richards^  1  Mason's  Repi- 
381 :  Alsup  vs.  Alsup,  10  Yerg.  Rep.  283 :  7  Paige's  C.  Rep. :  7 
Cowen's  Rep.  642.  In  this  latter  case  he  b  not  liable  upon  hb  ad- 
minbtration  bonds  as  adminbtrator  but  as  trustee.  If  liable  uponr 
hb  bonds  then,  upon  what  bond?  Upon  the  bond  in  the  State 
where  the  bill  is  filed  alone,  holding  the  sureties  liable  for  hb  mal-^ 
adminbtration  or  for  assets  received  and  not  accounted  for  under 
all  hb  adminbtrations  in  other  States,  under  other  letters  of  admin*^ 
btration,  where  other  bonds  were  given  with  other  securities?  By 
no  means.  It  is  possible,  if  all  the  sureties  .upon  all  the  bonds  were 
before  the  court,  they  might  be  each  held  responsible  for  the  assets 
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reoeiTed  in  the  different  States,  eaeh  set  being  liaUe  for  tboae  r»- 
ceired  in  his  own  State  without  the  bill  being  multifarious.  But 
tipeo  no  principle  or  authority  can  one  set  of  securities  be  made  re- 
flponsiUe  for  the  assets  received,  and  covered  by  bonds  in  other 
States. 

Suppose  the  administrator  receives  assets  in  one  State,  not  of 
^e  domicil,  then  takes  out  administration  in  another  State,  out  of 
the  domicil,  and  returns  inventories  of  those  assets  again  in  the 
other  State,  will  that  render  the  sureties  under  the  last  bond  liable? 
Suppose  he  inventories  all  the  assets  received  under  different  ad- 
ministrations in  Europe  and  different  States  in  the  Union,  in  all  the 
Mlifferent  countries,  wOI  that  render  all  the  sureties  in  all  the  States 
fiable  for  all  the  assets  received  as  administrator  in  foreign  govern- 
ments, and  all  the  States  in  the  Union  7  The  doctrine  is  intolera- 
ble, absurd,  and  leads  to  the  most  ruinous  consequences. 

The  case  of  Pratt  vs.  Nartham^  5  Mason's  Rep.  is  no  authority 
to  support  the  position.  In  that  case,  the  administrator  of  the 
domicil  appointed  an  agent  to  collect  debts  and  effects  of  his  intes- 
tate in  England,  and  in  order  to  effect  that  object,  took  out  special 
auxiliary  letters  of  administration  in  England,  to  collect  those  as- 
•sets,  and  as  such  received  them  and  paid  them  over  to  bis  principal, 
the  original  domicil  administrator.  In  that  case,  judge  Story  was 
of  opkncxn  the  sureties  to  the  domicil  administration  were  liable  for 
t^e  assets,  but  they  were  not  subjected,  the  case  going  off  on  ano- 
ther point,  the  Statute  of  limitations.  The  case  can,  therefore,  hardly 
be  considered  as  an  authority  upon  that  state  of  facts,  to  wit,  an 
agency  and  express  auxiliary  administration  in  a  government  other 
than  the  domicil.  But  no  authority  or  diction  is  to  be  found  in 
the  books,  holding  that  sureties,  situated  as  the  defendants  here  are, 
are  liable  for  assets  received  in  the  country  of  the  domicil,  under 
letters  there  issued,  and  it  is  believed  that  Pratt  vs.  Northam,  can- 
not be  supported  by  any  authority. 

RdflB,  J.  delivered  the  opinion  of  the  court. 

John  Keaton  resided  for  many  years  in  the  county  of  Franklin, 
in  this  State.  In  the  spring  of  1825,  he  went  to  the  State  of  Mis- 
souri, taking  with  him  eighteen  or  twenty  slaves.  They  constitut- 
ed nearly  the  whole  of  his  personal  estate.  He  left  behind  him, 
however,  his  family  and  his  household  effects.    He  seems  to  have 
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employed  his  slaves,  and  to  have  occupied  himself,  in  the  State  to 
which  he  had  went,  in  the  mining  business,  and  had  there  a  partner 
in  conducting  his  operations.  He  paid  a  visit  or  two  to  his  family 
after  he  left ;  but  what  were  his  intentions  as  to  their  future  rtsir 
dence,  does  not  appear.  He  died  in  the  State  of  Missouri,  in  the 
fall  of  1826.  A  few  days  after  his  death,  the  court  of  probate  of 
the  county  of  Jefferson,  in  that  State,  granted  adnunistration  ad 
colligendum  to  one  Michael  Taney,  who  was  a  partner,  whoei^ 
tered  into  bond  in  that  diaracter.  A  few  days  after  this,  adminifr 
tration  on  the  estate  was  granted  by  the  same  court  of  probate  ta 
Taney,  who  gave  the  usual  administratcnr's  bond,  and  was  duly  qual- 
ified. A  list  of  the  property  was  made  by  appraisers,  incliiding  18 
slaves,  and  duly  returned  to  the  court  of  probate.  On  the  3d  Ov 
tober,  1836,  an  additional  appraised  inventory  was  returned,  con- 
sisting of  two  more  negroes.  And  on  the  3d  October  there  was  a 
sale  of  a  portion  of  the  personri  property.  Afterwards,  on  the  8th 
October,  the  widow  of  the  deceased,  residing  in  Franklin  county, 
Tennessee,  gave  to  William  Keaton,  a  power  of  attorney,  under 
seal,  to  attend  to  her  interests  in  Missouri;  and  on  the  33d  of  that 
month,  he  applied  to  the  probate  court  of  Jefferson  county,  in  that 
State,  for  administration  of  John  Keaton's  estate,  *^in  virtue  of  his 
being  of  kin  to  said  deceased,  and,  also,  because  he  was  accreditor 
of  the  estate  of  the  deceased,*'  and  before  its  determination,  the 
county  court  of  Franklin  county,  in  the  State  of  Tennessee,  on  the 
5I7th  November,  1836,  granted  administration  on  the  estate  of  John 
Keaton,  to  the  same  William  Keaton,  who  entered  into  bond,  with 
the  defendants  as  his  security.  And  such  proceedings  were  had  in 
the  case  before  the  probate  court  in  Missouri,  that  on  the  15th  of 
March,  1837,  the  letters  of  administration  to  Taney  were  revoked, 
and  letters  of  administration  de  bonis  nont  were  granted  to  Keaton, 
on  his  giving  surety,  which  he  did,  and  was  qualified.  Keaton  af- 
terwards brought  the  slaves  to  Tennessee,  hired  them  out  for  a 
year  of  two,  made  return  of  their  hire  to  the  county  court  of  Frank- 
lin ;  sold  them  all  at  length,  or  pretended  to  do  so,  became  the  pur- 
chaser of  most  of  them  himself,  returned  the  amount  in  the  ac- 
count of  the  sales  to  the  county  court,  and  finally,  with  the  n^roes, 
removed  to  the  State  of  Missouri. 

The  distributees  of  John  Keaton,  file  this  bill  against  Campbell 
and  Bradford,  the  sureties  in  the  Tennessee  bond,  for  the  value  of 
these  negroes.    And  whether,  under  the  circumstances  stated,  they 
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are  liable,  is  the  question  before  the  court.    This  question  has  been 
argued,  on  both  sides,  with  much  learning  and  ability.    It  is  one  of 
the  first  impression  among  us;  and  feeling,  sensibly,  its  magnitude 
and  importance,  we  have  bestowed  upon  it,  an  attentive  and  anx- 
ious consideration.    The  people  of  the  United  States,  constituting 
one  integral  government  for  some  purposes,  are  yet,  for  other  pur- 
poses, a  community  of  nations,  so  to  speak,  essentially  distinct,  and 
even  foreign  from  each  other.    In  this  latter  relation,  they  exist  as 
to  the  comprehensive  and  highly  important  interests,  founded  upon 
the  distribution  of  personal  estate;  while,  at  the  same  time,  the 
internal  commerce,  social  intercourse,  frequent  changes,  and  mul-* 
tiplications  of  domicil,  and  all  the  varied  and  widely  ramified  rela^ 
tions  and  connexions  of  a  prosperous,  enterprising  and  homogeneous 
people,  create  rights  and  interests,  as  to  personal  property,  seldom 
to  be  limited,  in  the  case  of  any  individual  of  ordinary  wealth,  to 
the  single  State  in  which  he  may  at  the  time  reside.    This  state  of 
things,  while  it  calls  upon  the  judicial  tribunals  of  all  the  States  for 
the  reciprocal  exercise  of  a  liberal  comity,  admonishes  us,  to  ap- 
proach with  caution,  and  touch  with  delicacy,  such  a  question  as 
that,  which  the  record  presents.    The  case  before  us,  in  allegation 
and  proof,  was  obviously  prepared,  upon  both  sides^  upon  the  sup^ 
position,  that  the  decree  to  be  given  would  turn  upon  the  question .' 
of  domicil,  and  as  a  consequence  of  that,  upon  the  question,  as  to  , 
which  administration  was  principal,  and  which  ancillary,  and  the  j 
argument  has  proceeded,  but  in  a  much  slighter  degree,  upon  the 
same  ground.    For  the  Missouri  administration,  it  has  been  said, 
there  lived,  and,  for  nearly  two  years  had  lived  the  intestate;  there 
he  died,  there  were  his  slaves,  constituting  by  far  the  greater  por- 
tion of  his  property;  and  there  too,  was  the  first  administration  in 
point  of  time.    As  to  the  Tennessee  administration,  it  has  been 
said,  here  had  long  been  his  home,  here  remained  his  family^  and 
his  household  furniture  and  effects.    The  pretension^  of  each  are 
plausible,  and  not  unequally  balanced.    The  domicil,  in  the  absence 
of  any  proof  as  to  the  animus  of  the  intestate,  and  as  presented 
in  the  record,  was  probably  in  Franklin  county  in  this  State.    But, 
under  all  the  chrcumstances  shown  in  this  case,  it  may  be  said,  that 
if  ever  there  were  two  administrations,  in  different  jurisdictions, 
entirely  distinct  and  independent  of  each  other,  they  are  the  ad- 
ministrations stated  upon  this  record. 
30 
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Upon  the  subject  of  principal  and  ancillary  administrations^  Jus- 
tice Story,  in  his  very  able  and  elaborate  judgment  in  the  case  of 
Harvey  vs.  Richards^  1  Mason's  Rep.  415,  says,  "I  have  no  ob- 
jection to  the  use  of  the  terms  principal  and  ancillary,  as  indicating 
a  distinction  in  fact  as  to  the  object  of  the  different  administrations; 
but  we  should  guard  ourselves  against  the  conclusion,  that,  there- 
fore, there  is  a  distinction  in  law  as  to  the  right  of  parties.  There 
is  no  magic  in  words.  Each  of  these  administrations  may  be  pro- 
perly considered  as  a  principal  one,  with  reference  to  the  limits 
of  its  esEclusive  authority,  and  each  might,  under  circumstances, 
justly  be  deemed  an  ancillary  administration.  If  the  bulk  of  the 
property,  and  all  the  heirs  and  legatees  and  creditors  were  here, 
and  the  foreign  administration  were  to  receive  a  few  inconsidera- 
ble claims,  that  would  most  correctly  be  denominated  a  mere  an- 
cillary administration  for  the  beneficial  use  of  the  parties  here, 
although  the  domicil  of  the  testator  were  abroad.  The  converse 
case,  would,  of  course,  produce  an  opposite  result.  But  I  am  yet 
to  learn  what  possible  difference  it  can  make  in  the  rights  of  the 
parties  before  the  court,  whether  the  administration  be  a  principal 
or  an  -ancillary  administration.  They  must  stand  upon  the  author- 
ity of  the  law  to  administer  ordinary  relief,  under  all  the  circum- 
stances of  their  case,  and  not  upon  a  mere  technical  distinction  of 
very  recent  origin.'* 

This  is  said,  in  a  case,  too,  where  the  American  administration 
was,  in  point  of  form,  as  well  as  in  object,  ancillary;  for  the  do- 
micil was  at  Calcutta,  and  a  will  and  executors  there  existed,  and 
the  administration  with  the  will  annexed  was  taken  at  their  in- 
stance; but  certain  of  the  distributees  residing  in  this  country,  the 
administrator  wa3  ordered  toticcount  and  distribute  here,  not  to 
transmit  the  surplus  to  the  executors  at  the  domicil.  It  is  said 
elsewhere,  by  Justice  Story,  that  whatever  may  be  the  form  of  ad- 
ministration in  different  countries  upon  the  same  estate,  they  are 
distinct  and  independent,  because  of  the  distinct  and  independent 
source  from  which  they  are  derived,  the  power  and  jurisdiction 
which  grants  them,  and  to  which  they  are  accountable.  In  the 
case  before  us,  however,  the  administrators  were  distinct  and  inde- 
pendent of  each  other  in  point  of  form,  as  well  as  in  point  of  fact, 
and  of  leg^al  Uability.  The  administrator  in  each  State,  although 
not  at  first  identical,  became  so,  indeed,  in  the  course  of  events. 
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Bat  we  apprehend,  tliat  circumstance  can  operate  nothing  as  to 
the  liability  of  defendants,  Campbell  and  Bradford,  the  Tennessee 
sureties  in  the  administration  bond.    Their  liability  under  the  ope- 
ration of  that  circumstance  is  the  same,  not  greater  than  if  Taney 
had  continued  administrator  in  Missouri,  and  these  specific  chat- 
tels, the  slaves,  subject  to  the  Missouri  administration,  and  upon 
which  that  had  attached,  had  subsequently  been  brought  by  Wil- 
liam Keaton  into  Tennessee,  and  treated  as  assets  by  virtue  of  his 
Tennessee  administration*    In  what  situation  would  they  have 
been  in  that  case  ?    That  question  is  answered  by  the  cast  of  Cur- 
riCf  adrn'r,  vs.  Bircham^  I  Dow.  &  Ry.  32 :  where  Bircham  had 
money  in  his  hands  in  England,  the  proceeds  of  effects,  which  had 
been  in  the  hands  of  the  administratrix  in  India,  was  sued  by  the 
English  administrator  on  the  same  estate:  It  was  held,  that  the .  ac- 
tion would  not  lie;  but  that  the  foreign  administrator,  although  of 
course,  not  in  general  entitled  to  sue  in  that  character,  could  sue 
upon  her  own  legal  title.    The  same  principle  is  recognised  in  the 
case  of  Embray  vs.  Millar y  1  Alex.  Mar.  Rep.  304 :  4  Littel,  277: 
5  Monroe,  47:  Story^s  Confl.  of  Laws,  516-17-18-22.    If  then,  in 
the  case  supposed,  of  Taney  continuing  administrator  in  Missouri. 
Keaton  the  Tennessee  administrator,  had  brought  the  negroes 
within  this  jurisdiction,  the  Missouri  administrator  could  not  in 
that  character,  indeed,  but  in  his  own  legal  title,  as  trustee,  have 
maintained  here  the  action  of  detinue,  or  according  to  the  course 
of  our  court  of  chancery  with  r^ard  to  property  of  that  descrip- 
tion, a  detinue  bill,  as  it  has  been  called,  and  have  recovered  the 
possession  of  the  negroes,  and  removed  them  to  Missouri.    But 
Keaton  brought  them  here,  they  being  assets  in  Missouri,  and  the 
administration  granted  by  that  jurisdiction  having  attached  to,  and 
appropriated  them  to  be  accounted  for,  in  a  course  of  administra- 
tion there ;  he  brought  them  here,  and  they  were  in  his  hands  here, 
not  indeed,  in  his  character  of  Mbsouri  administrator,  but  in  his 
own  legal  right,  and  as  trustee;  under  such  circumstances,  will 
the  court  here,  permit  him,  in  violation  of  his  duty  of  administra- 
tor in  Missouri,  to  convert  these  slaves  into  assets  in  Tennessee,  so 
as  to  fix  the  sureties  here  with  responsibility  ?    This  ought  not  to 
be  done.     1st.  In  comity  to  the  State  of  Missouri.    2nd.  In  jus- 
tice to  the  sureties  here;  for  an  account  of  the  faithful  administra- 
tion of  these  very  slaves  in  Missouri  were  the  several  bonds  with 
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sureties  mainly  given  in  that  State;  and  tirhen  in  Tennessee  or 
elsewhere,  Keaton  sold,  or  pretended  to  sell  to  himself  the  slaves  m 
question,  he  violated  his  Missouri  bond,  and  would,  and  could,  and 
ought,  there  to  be  hc^ld  responsible.  The  case  to  which  we  have 
already  referred,  in  1  Mason,  establishes,  that  he  could  there  be 
held  to  account,  either  to  distributees  or  creditors,  even  if  that'  had 
been  in  fact,  in  object,  and  in  form,  as  it  was  not,  an  ancillary  ad- 
ministration. But  as  it  was  distinct  and  independent,  there  wasno 
more  ground,  or  reason,  for  their  throwing  upon  the  Tennessee 
sureties  the  Missouri  assets,  than  for  throwing  upon  the  Missouri 
sureties  the  Tennessee  assets;  and  if  that  can  be  done,  in  either 
case,  then,  if  there  were  twenty-six  distinct  and  independent  ad- 
ministrations in  this  confederacy  by  one,  or  many  adminbtratora, 
upon  the  same  estate,  it  would  be  within  the  legal  competency  of 
the  several  principals  and  their  sureties,  by  concentrating  the  assets 
upon  one  point,  to  throw  the  entire  responsibilities  upon  one  set  of 
sureties;  and  this  too,  without  furnishing  the  sufferers,  ultimately, 
any  chance  for  contribution,  seeing  that  the  transactions  are  dis- 
tinct and  independent 

But  it  is  said,  that  the  defendants,  the  sureties,  should  be  held  lia- 
ble in  this  case,  because  it  is  an  acknowledged  principle  that  the 
voluntary  payment  of  a  debt  to  a  foreign  administration,  will  dis- 
charge the  debtor.  And  because  goods  employed  in  commerce^ 
and  in  transitu^  a  ship,  &a,  to  the  domicil,  at  the  time  of  the  death, 
although  in  a  foreign  port  at  the  moment  of  that  event,  may  pro- 
perly be  disposed  of  under  the  domestic  administration.  These 
cases  stand  upon  their  own  grounds,  and  are  very  distinct  from  the 
present.  The  latter  case  of  the  transit  of  goods  is  placed  by  Mr. 
Justice  Story  in  his  Conflict  of  Laws,  upon  grounds  of  strong  public 
convenience,  and  indeed  of  unavoidable  necessity,  founded  upon  the 
nature  of  commerce,  the  ignorance  of  the  death,  &c.,  and  the  tem- 
porary interest  of  others  in  freight,  &c. 

Again :  It  has  been  said,  that  it  has  been  not  unusual  for  a  for- 
eign administration  to  be  granted,  where  specific  chattels  have  ex- 
ii?ted,  but  that  the  domestic  administration  often,  in  such  cases, 
brings  them  home,  and  disposes  of  them  in  the  course  of  the  domes- 
tic administration.  We  have  not  that  case  before  us,  and,  there- 
fore, do  not  feel  called  on  to  say,  that  the  sureties  of  the  adminis- 
trator would  not  be  bound.    We  decide  the  case,  before  us,  and 
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that  only:  that  where  a  distinct  and  independent  administration 
has  been  granted  in  the  jurisdiction  of  the  situs  of  the  chattels  or 
effects,  and  such  jurisdiction  has  attached  to  them,  they  cannot 
then  be  brought  into  the  administration  here,  so  as  to  subject  the 
surety.  Again:  It  is  said  that  the  surplus  is  transmissible  from  the 
foreign  administration.  Yes;  unquestionably,  it  is  so  ruled  in 
many  cases.  But  this  means*  where  a  suit  in  chancery  has  been 
brought  at  the  instance  of  the  proper  persons,  the  condition  of  the 
estate  at  home  and  abroad  enquired  into  and  ascertained,  credi- 
tors and  distributees  and  others  having  been  duly  notified,  and  their 
claims  satisfied,  or  waived,  the  court  may  transmit,  by  its  act  and 
order,  such  surplus,  and  all  persons  within  their  jurisdiction  would, 
of  course,  be  indemnified.  Whether  they  would  order  it  to  be 
transmitted  to  the  administrator  himself,  or  to  some  judicial  forum, 
where  the  parties  in  interest  were  accounting,  and  if  to  the  former, 
wheiher  it  would  subject  his  sureties,  we  care  not  to  speculate. 

The  case  in  5th  Mason,  relied  on,  as  fixing  the  lialnlity  of  the 
sureties,  was  a  case,  where  the  foreign  administration  was  in  its 
very  terms  and  on  the  face  of  it,  subordinate,  and  for  the  use  and 
benefit  ef  the  American  executor*  But  in  that  case,  on  other 
(poiiiids,th«  sureties  were  held  not  to  be  liaUe,  so  that,  in  fact,  there 
was  no  decree  against  him.  But  see  the  case  of  Hooker  vs.  Otm- 
Mtoad,  6  Pickering,  461. 

Upon  the  whcde,  we  are  of  opimoo,  that  the  complainants  must 
seek  their  remedy  against  the  adnunistrators  in  the  Missouri  juris- 
<Kction,  where  it  happened,  both  he  and  the  property  in  question, 
weM  at  the  institution  of  this  suit,  and  that  the  sureties  for  the 
«dministntioQ  here,  are  not,  under  the  circumstaaoes  of  this  case. 
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Harrison,  et  alSf  vs.  Tubbevillb,  et  als. 

1.  Where  tbeiecuritiesofan  administrator  wish  to  bereleaied  fromrespoiiflibilitj^, 
thefiUng  of  a  petitiofQ  bj  luch  secmitiefl  and  the  serrice  of  notice  on  the  adnaniflk 
trator,  are  required  bj  the  act  of  1813,  cb,  119,  for  tbe  benefit  of  the  adminietrator 
and  not  the  distributees.  The  distributees  are  no  parties  to  the  proeeeding;  and 
therefore,  where  the  administrator  comes  in  and  waives  the  necessitj  of  such  peti- 
tion and  notice,  the  release  of  such  securities  is  final  and  concIusiTe. 

3.  Where  an  administrator  procured  his  bond  from  the  clerk's  office  and  struck 
out  the  name  of  one  of  the  oo-obUgors  and  inserted  therein  the  name  of  another 
person :  Held,  that  the  person  whose  name  was  so  stricken  out  was  still  in  equity 
a  party  to  the  bond  and  bound  by  all  its  obligations,  and  that  the  erasure  did  not 
alleot  the  UabiUty  of  the  co-obligors. 

3.  A  court  of  chancery  will  give  reUef  In  all  oases  where  the  bond  hae  not  been 
satisfied  and  the  obligee  is  prerented  from  sneing  at  common  law  by  reason  of  ita 
being  lost  or  dthced^  no  matter  from  what  cause,  provided  it  be  not  by  his  own 
misoondnct. 

4.  The  act  of  1813,  ch.  119,  authorises  the  county  court  to  discharge  one  set  of 
securities  firom  all  previous  as  well  as  subsequent  liability  by  substituting  others 
in  their  stead. 

William  J.  Harrison  and  others,  dbtributees  of  the  estate  of  Wil- 
liam Turbeville,  deceased,  filed  this  bill  in  the  chancery  court  at 
Franklin  on  the  12th  day  of  December,  1838,  against  MUeB  J.  Tur- 
beville,  administrator  of  the  estate  of  W.  Turbeville,  G.  Childress, 
J.  Darden,  J.  Davis,  W.  Powel,  T.  B.  Matthews,  D.  Darden, 
and  J.  R.  Bartlett,  his  securities,  praying  a  decree  for  an  account  of 
the  estate  and  for  distribution  thereof  according  to  law. 

It  appears  that  William  Turbeville  died  in  the  county  of  Rob- 
ertson, the  place  of  his  residence,  in  the  year  1836,  intestate,  leav- 
ing several  sons  and  daughters,  (amongst  whom  was  the  defendant 
Miles  J.)  and  a  considerable  personal  estate.  Letters  of  adminis- 
tration were  granted  in  1836  to  Miles  J.  by  the  county  court 
of  Robertson.  He  gave  bond  according  to  law  for  the  faithful  per- 
formance of  his  duty  as  administrator,  with  6.  Childress,  J.  Dar- 
den and  J.  Davis  as  his  securities.  In  May,  1836,  he  sold  off  the 
personal  property,  amounting  in  all  to  about  the  sum  of  $4500, 
discharged  some  of  the  debts,  and  paid  portions  of  the  distributive 
shares  to  several  of  those  entitled. 

The  administrator  embarked  in  merchandise,  and  the  securities 
being  apprehensive  for  their  safety  applied  to  him  to  have  themselves 
discharged.    He  was  willing  that  this  should  be  done,  and  accor- 
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diagly  the  administrator  and  the  securities  appeared  in  the  county 
court,  in  July,  1836,  ivithout  the  formality  of  a  petition  filed  or  no- 
tice served,  and  demanded  of  the  court  an  order  discharging  the  se- 
curities. Thereupon  the  county  court  made  an  order  in  the  follow- 
ing words: 

^Ordered  by  the  court,  that  Jesse  Davis,  George  Childress 
and  James  Darden,  former  securities  of  Miles  J.  Turbeville,  admin- 
istrator of  William  Turbeville,  deceased,  be  released,  and  thereup- 
on came  forward  in  lieu  of  said  securities,  M.  Powell,  T.  B. 
Matthews,  David  Darden  and  J.  R.  Bartlett,and  entered  into  bond 
as  the  securities  of  said  Turbeville." 

This  bond  was  made  out  and  signed  by  the  new  securities  accor- 
ding to  law  and  in  the  exact  form  of  the  first  bond.  Subsequently, 
to  wit,  in  November  following,  David  Darden  became  dissatisfied 
with  his  situation  and  desired  to  be  released.  Thereupon  Turbe- 
ville went  to  the  clerk's  office,  got  the  bond,  and  without  the  con- 
sent or  knowledge  of  the  clerk  erased  the  name  of  D.  Darden,  and 
in  the  room  thereof,  one  Miles  Kirby,  his  partner  in  merchandise, 
signed  his  name  as  security.  The  bond  was  in  that  condition  re- 
turned to  the  clerk  of  the  county  court. 

Turbeville  and  Kirby  failed  in  business.  Turbeville  wasted  the 
estate,  failed  to  make  any  final  settlement  with  the  distributees  and 
left  the  State.  The  cause  came  on  for  final  hearing  at  the  October 
term,  1840,  at  Gallatin,  on  the  bill,  answer,  replications,  exhiUts 
and  proof,  B.  L.  Ridley,  chancellor,  presiding.  He  dismissed  the 
bill  as  to  the  first  set  of  securities,  but  adjudged  the  second  set  lia- 
ble to  the  demands  of  the  distributees,  and  accordingly  ordered 
an  account  to  be  taken  of  the  estate  and  the  share  of  each  dis- 
tributee ascertained,  and  that  the  clerk  and  master  report,  &c 
The  complainants  appealed  from  so  much  of  said  decree  as  dis- 
charged the  first  set  of  securities,  and  the  defendants  who  entered 
into  the  second  bond  also  appealed  to  the  supreme  court. 

Cookf  for  complainants.  We  contend  both  set  of  securities  are 
responsible.  The  first,  because  they  did  not  pursue  the  act  of  1813, 
by  filing  a  petition,  and  this  act  being  in  derogation  of  common 
right  must  be  strictly  construed;  and  an  appearance  of  Miles  J. 
Turbeville  without  petition  will  not  dispense  with  that  step. 

2.  We  contend  the  proof  clearly  shows  the  bond  was  not  blank, 
but  r^ularly  filled  up  when  it  was  signed.    Shelby  and  Hutchison 
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prove  this.  The  bond  then  is  a  good  common  law  bond  and  cil&gth 
tory.  Com.  Dig.  Tit.  Fait,  (A.  3)  Mass.  Rep.  450:  9  Mass.  Rep;^ 
908:  13  John.  Rep.  285:  I  John.  Gas.  250:  Goodrich  m  Walker; 
12  John.  Rep.  550;  Verplank  vs.  Sterry;  Perkins,  Fait,  137. 

The  proof  shows  that  the  erasure  of  Darden's  name  was  madd 
by  Miles  J.  Turbeville,  one  of  the  co-obligors  and  without  fhe^ 
knowledge  of  complainants,  and  Miles  Kirby  voluntarily  and 
knowingly  signed  his  name  to  said  bond.  This  erasure  by  a  co- 
obligor  will  not  vitiate  the  bond.  If  it  had  been  done  by  a  stran- 
ger it  would  not  have  destroyed  the  legal  effect  of  the  bond.^ 
Much  absurdity  on  this  subject  may  be  found  in  the  old  books,  suck 
as  that  if  the  seal  is  torn  off  by  accident  or  eaten  by  mice,  the 
bond  is  vitiated.    This,  it  is  admitted,  is  not  the  modem  law. 

The  destruction  by  a  despoiler  does  not  render  the  bond 
invalid,  but  it  may  be  sued  on  at  law  without  profert,  15  John^ 
Rep.  297:  6  East  Rep.  309:  4T.Rep.  339:  3  T.  Rep.  151,  153^ 
note.  Read  vs.  Brookman;  Reese  vs.  Overbaugh^  6  Cew.  Rep.  746; 
Palmer,  403:  Com.  Dig.  Tit.  Fait,  (F.  2)  note  X.  But  if  invalid 
at  law,  a  court  of  equity  will  set  it  up.  But  it  is  submitted  that 
the  doctrine  is  inapplicable  to  official  bonds  where  the  obligor  is 
not  intrusted  with  the  custody  of  the  bond,  and  where  the  officer 
is  open  to  all,  and  any  bond  might  at  any  time  be  destroyed  by  a 
despoiler,  &c. 

If  a  party  having  the  custody  of  a  bond  suffers  it  to  be  so  far 
erased  as  that  it  would  be  impossible  to  find  out  what  the  old  bond 
was,  it  would  be  a  just  punishment  on  him,  the  obligee,  to  hold  the 
bond  void.  But  this  will  not  apply  to  office  bonds  where  the  ob- 
ligee has  no  means  of  preserving  the  bond.  But  no  authority  has 
ever  gone  so  far  as  to  hold  that  an  erasure  by  the  obligor  himself 
of  one  of  two  or  more  co-obligors  renders  the  bond  void.  II 
Coke,  24:  Ck)m.  Dig.  Tit.  Fait.  (F.  1)  note  X. 

MeigSf  for  the  first  set  of  securities,  contended  that  they  were 
discharged  from  all  liability  incurred  previous  to  the  execution  of 
their  bond  or  subsequent  thereto,  and  cited  5th  J.  J.  Marshall,  €06: 
1st  Morehead  and  Brown's  digest,  664,  770. 

James  Campbell^  for  securities  in  second  bond.  Are  the  second 
set  of  securities  liable  at  all,  the  bond  having  been  altered  after  it 
was  executed?    See  5th  Dane's  Ab.  ch.  144,  art.  8,  sec.  8:  Whelp* 
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dstk'sease,  5  Coke,  p.  119: 1  B.  &  C. 682:  3 D.  &  R.  104:  Figot's 
case,  11  Coke,  p.  27:  5  Coke  p.  44 

2.  If  liable  at  all,  ynhsA,  is  the  extent  of  their  liability?  Are 
they  liable  for  any  property  which  came  to  the  hands  of  the  ad<* 
ministratcnr,  and  was  received  and  converted  by  him  before  the 
ffzecution  of  the  seccmd  bond,  and  for  which  the  first  set  of  securi- 
ties were  and  are  responsible?  It  is  not  controverted  but  that  a 
bend  for  counter-security,  might  be  so  framed  as  to  operate,  not 
merely  as  a  security  for  assets  not  covered  by  the  first  b(»d,  but  also 
for  the  assets  already  administered.  But  that  is  not  done  here. 
The  second  bond  is  in  the  usual  form,  and  binds  the  administrator 
to  administer  the  assets  not  received  and  converted.  1  Williams 
on  Ex*rs,  594,  ei  seq.  and  the  authorities  there  cited.  2nd  Raym. 
1215,  WaUis  vs.  Lewir.  5  Rand.  Rep.  51 ,  CokmarCs  Ad^r  vs»  Munds: 
Bac'  Abr.  vol.  3,  Tit  Exr's,  B.  2. 

TuBunr,  J.  ddivered  the  opinion  of  the  court 

MilesJ.  Turbeville,  oneof  the  defendants,  was  appointed  ad- 
minbtrator  of  the  estate  of  his  deceased  father,  by  the  county  court 
of  Robertson  county,  in  Februaiy,  1836,  and  entered  into  bond 
with^George  Childress,  James  Darden  and  Jesse  Davis,  as  his  secu- 
rities for  his  faithful  performance  of  the  trust  These  securities  ^ 
having  become  apprehensive  of  loss,  Turbeville  at  their  request,  at 
the  July  term  of  the  couzkty  court  of  Robertson  county,  executed 
a  new  bond,  with  M.  Powell,  Thos.  B.  Matthews,  David  Darden 
and  R.  Bartlett,  as  his  securities,  and  the  first  bond  was  cancelled, 
and  an  order  made  by  the  court  discharging  the  securities  from 
any  liability  thereon.  In  November  afterwards,  David  Darden, 
one  of  the  new  securities,  became  dissatisfied,  and  Turbeville  with 
a  view  to  his  release,  got  the  bond  from  the  clerk  of  the  county 
*  court,  erased  his  name  from  it,  and  procured  one  Miles  Kirby  to 
8^  it  in  his  stead.  Upon  this  state  of  facts  several  questions  are 
made.  1st  It  is  contended  by  the  disHibutees  of  the  estate,  that 
the  first  set  of  securities  were  not  released,  because  there  was  no 
petition  ffled  against  the  administrator  by  them  according  to  the 
provisions  of  the  act  of  1813,  ch.  119,  and  that,  in  as  much  as  it 
was  a  proceeding  ex  jior^e,  the  requirements  of  the  statute  ought  to 
have  been  strictly  complied  with.  To  this,  we  answer,  tliat  the 
31 
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Statute  requires  the  petition  and  service  of  notice,  for  the  benefit 
of  the  administrator  and  not  of  the  distributees.  The  power  of 
granting  letters  of  administration  is  delegated  to  the  county  court, 
and  it  is  always  to  be«presumed,  that^they  will  not  neglect  a  cor- 
rect  performance  of  their  duty,  by  failing  to  require  good  and  am- 
ple security  from  the  administrator.  The  distributees  have  noth- 
ing  to  do  with  it,  are  no  pasties  to  the  proceeding,  and  the  county 
court  have  as  much  power  under  the  act  of  1813,  to  change  the 
eecurities  without  their  knowledge  or  consent  as  it  had  to  take 
them.  Then  the  statute  only  requiring  a  petition  for  the  purpose 
of  giving  notice  to  the  administrator,  if  he  choose  to  come  in  with- 
out notice,  as  he  did  in  this  case,  no  one  has  a  right  to  except 
thereto. 

3.  It  is  C3ntended,  that  the  second  set  of  securities  are  not  res- 
ponsible, because  the  bond  which  they  executed,  having  been  al- 
tered by  the  erasure  of  the  name  of  David  Darden,  is  void,  and  no 
relief  can  be  had  upon  it  either  in  law  or  equity.  We  do  not  con- 
sider it  necessary  to  eater  into  an  investigation  of  the  common  law 
learning  uppn  ^his  subject;  to  its  refinements  we  are  principally 
indebt^d^ibr  the'  existence  of  the  chancery  courts,  and  its  stubborn 
adherence  to  forms  has  been  constantly  aiding  and  increasing  the 
jurisdibtibn  of  its  siikter  tribunal.  The  fact,  that  this  bond  could 
not  ha  ye. been  sued  upon  at  common  law,  is  the  very  thing  upon 
which  thd' jurisdiction  of  a  court  of  chancery  on  this  subject  rests. 
It  is  not  denied,  that  a  court  of  chancery  can  give  relief  in  all  ca- 
ses, where  the  bond  has  been  lost,  or  where  it  has  been  defaced  by 
fraud  or  accident;  but  it  is  said,  the  bond  is  not  lost,  it  has  not  been 
defaced  by  fraud,  for  the  person  who  did  it,  believed  he  had  the 
power;  that  it  has  not  been  defaced  by  accident  but  by  design,  and 
therefore  it  does  not  fall  within  the  principle  which  gives  a  court 
of  chancery  jurisdiction.  This  argument  is  too  refined.  The 
principle,  as  we  understand  it,  is,  that  a  court  of  chancery  will 
give  relief  in  all  cases,  where  the  bond  has  not  been  satisfied  and 
the  obligee  is  prevented  from  sueing  at  common  law  by  reason  of 
its  being  lost  or  defaced,  no  matter  from  what  cause,  provided  it  be 
not  by  his  own  misconduct;  that  the  words  fraud  and  accident  cov- 
er all  erasures  or  alterations  except  those  made  by  the  obligee  him- 
self, or  with  his  knowledge  and  consent.  Then  the  alteration  of 
this  bond  having  been  made,  by  persons  having  no  authority  to  do 
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SO,  in  a  court  of  ebancery  it  stands  a^  if  it  had.  never  been  done, 
and  David  Oarden  is  still  a  party  to  itt  bound  by  its  obligations* 

3d.  It  b  contended,  that  the  second  set  of  securities  are  only 
responsible  for  assets  which  came  to  the  administratior  and  were 
wasted,  after  the  date  of  the  second  bond;  that  the  first  securities 
were  responsible  for  all  that  came  to  his  hands  and  were  wasted 
before,  and  that  the  county  court  has  no  power  to  discharge  them. 
This,  we  are  of  opinion,  is  too  restricted  a  construction  of  the  pow- 
ers granted  to  the  county  court  by  the  statute  of  1813.  We 
think  that  it  was  intended,  that  the  court  should  have  power  to  dis* 
charge  one  set  of  securities  from  previous  as  well  as  subsequent 
liability,  by  substituting  others  in  their  stead,  who  shall  be  bound  as 
if  they  had  been  the  first.  No  harm  can  be  done  by  this,  the  se- 
curity is  taken  for  the  benefit  of  the  creditors  and  distributees,  and 
if  the  court  does  its  duty,  they  can  be  as  well  protected  by  the  se- 
cond securities  as  the  first.  The  court  is  as  competent  to  take  good 
security  in  the  second  instance  as  in  the  first,  and  the  presumption 
is,  that  it  will  do  so.  The  second  securities  have  no  right  to  com- 
plain, they  signed  the  bond  with  the  knowledge  that  the  first 
were  seeking  their  discharge,  and  agreed 
stead.  The  supreme  court  of  our  sisi 
given  the  same  construction  to  a  similal 
Welbame  vs.  Commowwealth^  5  J^  J.  Mai 
514:  1  Morehead  and  Brown's  Digest,  6^ 

We  are,  therefore,  of  opinion,  that  tt^ilt^  ^fllM Rfcf^j^  dis 
charged  from  all  liability,  and  that  the  nrmiri  jtfg^inwBlafor  the 
dev€Lstavit  of  the  administrator,  to  whatever  extent  it  be,  if  it  do 
not  exceed  the  penalty  in  the  bond.    The  decree  of  the  chancel- 
lor will  therefore  be  afHrmed. 
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Campbhu.  vs.  BALD'vncif 9  et  d. 

1.  A  Tendor  is  prasiiMed  to  intend  to  retain  his  Hen  apon  convejed  reel  eetat« 
for  the  parchaM-monej,  and  the  drcnmatancee  whioh  yanifiwt  the  non-ezistenoo 
of  such  intention  must  be  shown  bj  the  vendee. 

2.  A  note  given  for  the  pnrchas^-money  with  the  endorsement  of  a  third  person  A 
is  evidence  that  the  vendor  intended  to  waive  and  abandon  his  Ken  on  the  estato  I 
•old,  for  the  payment  of  the  purohase  mono/.   This  evidence,  however^  may  be  re»/ 
pelled  by  the  vendor. 

3.  Where  a  bill  was  filed  to  snbjeet  real  estate  to  the  Hen  of  the  vendor,  and 
the  deed  by  which  such  real  estate  was  conveyed,  recited  that  the  vendor  had  ta- 
ktti  notes  endorsed  by  third  persons,  as  a  secuii^  for  the  payment  of  the  pur- 
chase money :  Held,  that  said  bill  was  not  had  on  demurrer,  as  the  complainant 
had  alledged  therein,  that  it  was  not  his  intention  in  the  taldng  of  saoh  eodoned 
notesjto  reUnquish  his  lien. 

Joseph  L.  Campbell  filed  this  bill  in  the  chancery  court  at  Frank- 
lin,  on  the  22d  of  February,  1840»  against  Henry  Baldwin,  jr., 
and  against  James  Plunket  The  bill  charges,  that  complainant 
on  the  2nd  day  of  August,  1838,  sold  and  conveyed  to  H.  Bald- 
win, jr.,  the  one-fourth  part  of  a  lot  of  ground  in  the  town  of 
Franklin,  and  the  house  and  machinery  thereon,  known  as  ''the 
Franklin  cotton  factory,"  and  the  one-fourth  part  of  a  certain  oth- 
er lot  of  ground  in  said  town,  with  a  two  story  brick  store-house 
and  other  buildings  thereupon;  that  for  the  said  interest  in  said  re- 
al estate,  the  said  Baldwin  agreed  to  give  complainant  the  sum  of 
$6000,  with  interest  from  the  Ist  day  of  January,  1838,  payable 
in  one,  two  and  three  years;  that  Baldwin  executed  to  complainant 
three  several  bills  smgle,  endorsed  by  BenjaminS.  Tappan,  in  con- 
sideration of  said  land  so  sold  and  purchased,  the  first,  with  inter- 
est added  for  one  year,  for  $2120,  the  second,  with  interest  added 
for  the  sum  of  $2,240,  and  the  third  with  interest  added  for  three 
years,  for  the  sum  of  $2,364;  that  the  complainant  executed  a  deed 
of  conveyance  of  said  property  to  said  Baldwin;  that  said  deed  set 
forth  and  specified  a  description  of  each  of  the  bills  single 
by  whom  drawn  and  endorsed,  and  when  payable;  that  these  facts 
were  inserted  in  the  face  of  the  deed  for  the  purpose  of  giving  no- 
tice to  any  person  who  should  purchase  the  same  that  the  pur- 
chase money  was  unpaid,  as  well  as  to  charge  the  creditors  of  said 
Baldwin  with  notice  of  such  fact,  and  to  retain  his  lien  upon  the 
land  for  the  payment  of  the  purchase-money,  and  that  such  deed 
of  conveyance  had  been  duly  registered  in  the  county  of  Wil- 
liamson. 

The  bill  further  charges,  that  Baldwin  had  paid  him  about  three- 
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fiMffths  of  the  first  of  the  bills  single  above  set  forth;  that  com* 
phinant  had  obtained  judgment  against  him  for  about  the  sum  of 
five  hundred  dcdlars,  th;3sneupon  remaining;  that  execution  had 
been  issued  and  was  then  in  the  tiands  of  the  sheriff  of  William- 
■on  county;  that  the  second  bill  single,  fell  due  on  the  1st  day  of 
Januaiy  then  last  past  for  the  sum  of  $2^9,  and  being  unpaid 
the  complainant  commenced  suit  upon  it  in  the  circuit  court  of 
Williamson  county  against  said  Bcddwin  and  Tappan;  that  said 
writ  was  returnable  to  the  then  next  ensuing  March  term;  that  tfao 
third  of  said  bills  single  would  become  due  on  the  1st  day  of  Jan- 
nary,  1841.  The  bill  further  charges,  that  Baldwin  was  much  in- 
▼olved  in  debt;  that  many  judgments  had  been  obtained  against 
him,  and  that  executions  having  been  issued  thereupon,  they  were 
levied  upcm  the  largest  portion  of  the  property  of  said  Baldwin, 
and  that  he  entertained  fears,  that  before  he  could  obtain  judgment 
upon  the  bill  single  for  $2,240  then  in  suit,  and  obtain  satisfaction 
of  the  same  by  execution,  the  whole  of  the  estate  of  said  Baldwin 
would  be  exhausted  by  sale  for  the  benefit  of  judgment  creditcHSi 
and  that  he  should  lose  the  two  last  mstahnents  of  the  purchase 
money;  that  Tappan  was  then  a  resident  of  the  State  of  Mississip- 
pi, and  that  it  was  his  opinion  that  he  intended  to  seU  all  his  prop- 
erty in  the  State  and  withdraw  the  proceeds  beyond  the  jurisdio 
tion  of  the  court,  before  any  judgment  could  be  obtained  against 
him. 

The  bill  further  charges,  that  said  Baldwin  had  sold  one-fourth 
part  of  the  said  real  estate  to  one  James  Plunket,  and  that  Plunket 
had  full  notice  that  the  purchase-money  had  not  been  discharge  d, 
but  that  he  did  not  know  the  exact  nature  of  the  contract,  and 
prayed  a  discovery  in  regard  thereto. 

The  bill  further  charges,  that  complainant  was  informed  and  be- 
lieved that  said  Baldwin  was  about  to  sell  or  mortgage  said  real  es- 
tate to  pay  or  secure  certain  debts  against  him  and  that  he  was  ad- 
vised that  if  said  Baldwin  should  sell  or  mortgage  said  property 
there  might  be  some  difficulty  in  enforcing  his  lien  thereon  against 
such  vendee  or  mortgagee,  unless  he  could  show  that  the  vendee 
or  mortgagee  had  express  notice  of  such  lien,  and  that  the  filing  of 
this  bill  would  furnish  such  express  notice. 

The  bill  further  charges,  that  complainant  would  not  have  taken 
the  said  bills  single  of  said  Baldwin  with  the  said  Tappan  as  en- 
dorser thereupon  for  the  purchase-money  of  said  property,  if  he 
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had  not  been  advised  and  believed,  as  he  now  insists^,  that  he  hud  a 
lien  upon  said  property  for  said  purchase  money,  and  that  the  face 
of  the  deed  would  give  notice  to  all  the  world  of  his  lien  upon  the 
property  for  the  unpaid  purchase  money* 

The  bill  prays,  that  Baldwin  and  Plunket  be  made  defen- 
dants to  the  bill,  and  that  the  real  estate  be  declared  subject  to 
the  payment  of  the  purchase  money,  and  that  so  much  be  sold  as 
would  discharge  the  judgment  already  obtained  on  the  first  bill  sin- 
gle and  the  second  due  1st  Janury,  1840,  and  that  it  may  be  de- 
dared  subject  to  the  satisfaction  of  the  third  instalment  due  1st 
January,  1841,  in  the  hands  of  Baldwin  and  all  others  deriving 
claim  thereto  from  him.  The  bill  also  prayed  an  injunction  against 
Baldwin  to  restrain  him  from  selling  or  mortgaging  the  property. 
This  bill  was  verified  by  the  afiidavit  of  complainant,  and  Chancel- 
lor  Williams  ordered  an  injunction  in  pursuance  of  the  prayer  of 
the  bill. 

On  the  16th  of  April,  1840,  complainant  filed  a  supplemental  bill, 
chargmg  that  since  the  filing  of  the  original  bill  he  had  procured 
the  execution  on  the  judgment  obtained  on  the  first  bill  single,  to 
be  levied  upon  the  real  estate  sold  by  him  to  Baldwin,  and  that  M. 
Baldwin,  the  wife  of  Henry  Baldwin,  had  filed  her  bill,  and  obtained 
an  injunction  against  the  sale  of  the  property  to  satisfy  complain- 
ant's debt,  upon  the  ground  that  by  a  certain  marriage  contract  be- 
tween herself  and  the  said  Henry  Baldwin,  she  held  a  separate  es- 
tate, and  that  the  property  levied  on  was  purchased  with  the  pro- 
ceeds of  her  separate  estate.  This  supplemental  bill  charged,  that 
about  $4,500  of  the  purchase  money  was  unpaid,  and  prayed  that 
Mary  Baldwin  be  made  a  party,  &c. 

On  the  14th  day  of  May,  1840,  H.  Baldwin,  James  Plunket  and 
Mary  Baldwin  filed  their  demurrer  to  the  bill,  and  for  cause  of  de- 
murrer set  forth,  that  he,  complainant,  had  admitted  and  acknowl- 
edged by  his  bill,  certain  facts,  to  wit,  that  for  the  purchase  money 
of  the  property  sold  by  him  to  defendant  Baldwin,  and  which  was 
the  subject  of  this  suit,  he,  the  said  complainant,  received  the  bills 
single  of  said  Baldwin,  endorsed  by  Benjamin  S.  Tappan,  which 
facts,  by  the  known  rules  of  law,  avoided  his  right  to  an  answer. 
The  plaintiff  joined  in  demurrer.  It  was  set  down  for  argument 
at  the  May  term,  1840,  and  was  argued  by  counsel  before  Chancel- 
lor Bramlett,  who  sustained  the  demurrer  and  dismissed  the  bill. 
The  complainant  appealed  to  the  supreme  court. 
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/•  CampbeB.  ,  Did  the  complainant  retain  a  lien  on  the  proper^ 
ty  sold  for  the  whole  of  the  purchase  money?  or  did  he  by  taking 
the  note  with  Tappan  as  endorser  part  with  his  lien»  when  he  spe- 
cified on  the  face  of  his  deed,  that  he  sold  the  property  for  S6OOO9 
to  be  paid  in  one,  two  and  three  years  from  and  after  the  1st  day 
of  January,  1838,  and  for  which  he  had  executed  his  notes  with 
Tappan  as  endorser? 

What  is  the  effect  of  this  recital  in  the  deed?  that  the  consider- 
ation was  unpaid,  or  in  other  words,  that  the  notes  with  an  endors- 
er were  not  accepted  as  a  payment  of  the  consideration  money. 
The  general  principle  is  laid  down  in  4th  Kent,  145.  Taking  the 
responsibility  of  a  third  person,  *'is  evidence,''  says  Chancellor 
Kent, 'Uhat  the  seller  did  not  repose  upon  the  lien,  but  upon  the 
independent  security."  If  taking  the  security  be  evidence  that 
the  lien  is  waived,  the  recitation  In  the  face  of  the  deed  that  the 
consideration  is  unpaid,  is  surely  much  stronger  evidence  to  show 
that  the  vendor  has  not  parted  with  his  lien,  or  relied  upon  the  note 
a)one  for  payment. 

The  lien  is  raised  or  waived  by  the  supposed  intention  of  the 
parties.  Eskridge  vs.  McClure,  2nd  Yer.  Rep.  85.  Whether  the 
taking  a  security  is  a  waiver  of  the  lien  depends  upon  the  circum- 
stances of  each  case.  Sug.  Ven.  387,  8,  9,  90, 1,  2.  Mackreth  vs. 
SymmanSy  15th  Yes.  329.  A  lien  may  exist  notwithstanding  a 
mortgage.  It  exists  unless  there  is  a  manifest  intention  to  aban- 
don it.  It  must  be  shown  that  the  vendor  did  not  mean  to  trust  to 
the  estate  sold.  1st  J.  C.  R.  309,  Garson  vs.  Crreen/  Can  it  be 
said  here  that  C.  did  not  mean  to  trust  to  the  estate  sold  as  a  secu- 
rity? In  other  words,  that  he  had  given  up  the  land  and  taken  the 
note  as  a  payment. 

The  lien  rests  upon  this  single  principle,  that  the  land  is  bound 
till  it  is  paid  for,  or  security  is  given,  that  the  vendor  considers 
equivalent  to  a  payment.  How  can  it  be  said  here  that  the  land 
is  paid  for,  or  its  equivalent  received,  when  it  is  expressly  stated  in 
the  face  of  the  deed  that  it  is  not  paid  for? 

Taking  a  distinct  security  is  prima  facie  evidence  that  the  lien 
is  waived.  It  may  be  repelled  by  circumstances  showing  it  is  not 
waived.  Hatc/ier  vs.  Hatcher^  1st  Ran.  53.  In  a  deed  where  prop- 
erty is  conveyed  to  one,  but  paid  for  by  another,  a  trust  arises  in 
iiEiVor  of  that  other.  So  if  a  conveyance  is  made,  without  consid- 
eration, to  a  trustee,  a  trust  results  in  favor  of  the  bargainor.    It  is 
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upon  this  principle  that  the  doctrine  cvf  an  equitable  lien  arises. 
Here  the  conveyance  has  been  made,  but  the  deed  shows  that  the 
consideration  is  unpaid;  a  trust  then  arises  in  favor  of  the  bargamor 
till  the  consideration  be  paid.    2d  Story's  Eq.  470, 47& 

2.  Complainant  obtained  judgmrat  upon  the  -first  note  which 
gave  him  a  lien  if  he  had  none  before.  He  had  the  right  to  file  his 
bill  to  enforce  that  lien.  In  any  event  therefore  the  cbanceUoi^s  d»> 
cree  must  be  reversed. 

MeigSf  for  defendants.  The  bill  in  this  case  k  filed  to  set  up 
'^  the  vendor's  lien  for  purchase-money,  and  it  makes  out  a  case  of 
a  conveyance  to  the  purchaser,  whose  promissory  not^  or  negotia* 
ble  pajger  the  vendor  took  for  the  purchase  m<Hiey»  endorsed  "by  a 
third  peitson.  And  the  question  is,  whether  the  vendor's  M^  for 
the  purchase-money  is,  or  is  not  extinguished  by  such  independeiit 
security?  In  the  affirmative,  see  Eskridge  vs.  McClu^,  2  Yer.  84s 
CKbnan  vs*  Brourn^  1  Mason,  191,  same  case,  4  Wheaton,  2S5,  and 
4  Peters'  Cond.  R.  445;  and  2  Story's  Eq.  sec  1226,  and  note  at 
the  end  of  the  section.  \ 

The  vendor's  lien  for  purchase-ni^ney  of  things  sold  and  deH^ 
ered  seems  to  be  founded  upon  this  principle  of  the  civil  law,  sti»* 
ted  in  Justinian's  InstituteSyJLib.  2,  Tit  1,  sec  41,  ''Things,  although 
sold  and  delivered,  are  not  acquired  by  the  buyer  until  he  hath  ei- 
ther paid  or  otherwise  satisfied  the  seller  for  them,  as  by  a  bonds* 
man  or  pledge."  Hence  it  is  laid  down  by  Pothier  in  his  treatise 
on  the  contract  of  sale  that,  "it  is  peculiar  to  the  deliveryt 
which  is  made  in  execution  of  the  contract  of  sale,  that  it  does 
Bot  transfer  the  property  to  the  buyer,  except  when  the  seller  has 
been  paid  or  satisfied  the  price."  And  this,  thoogh  it  be  held  io 
that  law,  as  well  as  in  our  own,  that  when  the  contract  of  sale  is 
of  a  specific  thing,  and  is  absolute,  it  is  considered  to  be  perfect 
as  soon  as  the  parties  are  agreed  upon  the  price  for  which  tho 
thing  is  sold.  Pothier  No.  309:  Meigs'  Rep.  26, 27.  It  b  mani- 
fest enough,that  the  seIler,who  sells  for  ready  money,  is  considered 
not  to  have  an  intention  to  transfer  the  property,  except  upon  that 
condition  and  therefore  that  a  delivery  in  such  case  does  not  transfer 
the  property*  Pothier,  No.  323.  But  the  principle  just  cited  from 
Justinian  is  much  broader;  for  it  embraces  not  only  sales  for  ready 
money,  but  also  sales  on  time,  as  to  which  latter,  it  is  said  that  things 
although  sold  and  delivered*  are  not  acquired  by  the  buyer 
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antil  he  has  satisfied  the  seller  for  them,  as  by  a  bondsman  or  pledge, 
that  is,  some  collateral  and  independent  security.    According  to 
this,  the  buyer  would  not  acquire  the  thing,  though  sold  and  deliver- 
edy  by  giving  the  seller  his  own  bond;  he  must  give  a  bondsman  or 
pledge,  either  of  which  is  looked  upon  as  a  satisfaction  of  the 
price.    It  is  not  the  sale  and  delivery,  but  the  satisfaction  of  the 
price,  either  by  payment  or  security,  which  extinguishes  the  seller's 
title.  •  It  is  because  the  contract  of  sale  is  a  commutation-contract, 
in  which  the  intention  of  each  of  the  parties  is  to  receive  as  much 
as  be  gives,  (Poth.  No.  2,)  that  the  property  in  the  thing  sold  and 
delivered  never  wholly  passes  out  of  the  seller,  and  is  acquired  by 
the  buyer,  until  the  equivalent,  the  price,  is  either  paid  or  secured 
by  some  assurance  besides,  or  in  addition  to,  the  buyer's  promise  or 
bond.    As  to  the  application  of  the  principles  of  the  contract,  the 
ciril  lawadmits  of  no  distinction,  as  the  common  law  does,  founded 
on  the  nature  of  the  property.    These  principles  apply  by  the  for* 
mer  system,  alike  both  to  movables  and  immovables.    But  at  com- 
mon law  the  whole  property  in  movables  sold  on  time,  passes,  with- 
outfmud,  to  the  buyer  so  soon  as  the  parties  are  agreed  upon  the  price. 
Not  BO  as  to  immovables,  for  as  to  them  both  systems  agree  that  the 
proprty  is  not  wholly  acquired  by  the  buyer,  ev^i  by  a  sale  and 
defivry  of  possession,  but  only  by  the  price,  or  the  security  of  it 
by  abondsman  or  pledge.    Without  these  or  one  of  them,  the 
pre{^ty  itself  is  tacitly  pledged  for  the  price;  while  with  them,  or 
one  if  them,  the  property  wholly  passes  to,  or  is  acquired  by  the 
biiyr.    The  existence  of  this  tacit  pledge  or  lien  for  purchase- 
mooy  unpaid,  or  not  otherwise  secured,  is  exactly  consistent  with 
the  nnciples  of  the  contract,  and  makes  the  law  symmetrical  and 
hanonious. 

DGampbeUj  for  complainant.  The  decision  of  the  chancellor 
upoiihe  demurrer  is  conceived  to  have  been  founded  in  a  total 
nrisaiprehension  of  the  case.  It  would  seem  that  he  inferred,  from 
a  hasr  reading  of  the  bill  at  the  bar,  that  the  question  presented 
1^  it  r  decision  was,  whether  the  acceptance  hj  the  vendor  of  the 
notesef  the  vendee  for  the  purchase  money,  with  the  endorse- 
■MBtf  a  third  person  on  ^em,  constituted  a  waiver  of  the  im- 
pKedh,  which  the  law  i^ould  ordinarily  have  given  him  upon  the 
evtaleeld  for  such  purchase  money.  But  it  will  be  apparent  up- 
mt «  refill  perusal  of  the  bUl  that  such  is  not  the  case  which  is 
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made  by  it.   The  bill  alledges,  that  the  mode  in  which  the  purdiaw 
money  for  the  property  was  secured  to  be  paid,  was  inserted  in  the 
conveyance  given  for  it,  in  order  to  retain  the  lien  of  the  vendor 
thereupon,  and  to  give  notice  of  the  retention  thereof  to  subsequent 
purchasers  from  the  vendee;  and  that  the  vendor  looked  to  the 
property  as  his  ultimate  security  for  the  payment  of  his'  purchase- 
money,  and  would  not  have  conveyed  it  to  the  vendee  alone  upon 
the  security  of  his  notes  with  the  endorsement  .of  a  third  per* 
son  on  them.    These  allegations  obviously  present  for  decision  a 
case  wholly  and  entirely  different  from  the  one,  in  which  it  appears 
the  vendor  has  taken  the  notes  of  the  vendee  for  the  •purchase-mon- 
ey with  the  endorsement  of  a  third  person  on  them,  without  any 
thmg  more.    This  latter  state  of  facts  would  raise  the  isolated 
question,  whether  such  notes  with  the  endorsement  of  a  third  per« 
son  on  them,  would,  in  the  absence  of  any  thing  more,  furnish  oaa-- 
elusive  evidence  that  the  vendor  had  waived  his  lien  upon  the  09* 
tate  conveyed;  but  the  former  state  of  facts  presents  the  questtoo, 
whether  it  be  not  competent  for  the  vendor  to  take  collateral  secu- 
rity of  this  description  for  his  purchase  money  from  the  vendei  and 
still  retain  his  lien  upon  the  estate  conveyed,  by  the  insertioi,  in 
the  conveyance,  of  the  mode  in  which  such  purchase  money  i  se- 
cured to  be  paid,  (if  such  be  the  intention  of  the  *  parties,)and 
whether,  when  the  bill  is  demurred  to,  and  the  intention  olthe 
vendor  to  retain  his  lien,  as  therein  alledged,  thus  admitted  b>the 
vendee,  such  lien  must  not  be  held  to  exist.    To  hold  that  sub  is 
not  the  correct  rule  of  equity  jurisprudence  applicable  to  this  Ate 
of  facts,  is  to  contradict  the  whole  current  of  authorities,  En|bh 
and  American,  as  well  the  adjudged  cases  as  the  text  writeraup- 
on  this  subject    It  would,  indeed,  be  absurd  to  hold  the  lieniras        \ 
waived,  when  the  vendor  alledged  in  his  bill  his  intention  to  itain 
it,  and  the  vendee  admitted  the  fact  of  the  existence  of  such  ien-         *^ 
tion  to  retain  iL 

There  is  no  case  to  be  found,  either  in  England  or  Americ^hat 
gives  the  slightest  countenance  to  such  an  absurdity,  nor  anylext 
writer  who  yields  it  the  least  support.  To  see  that  this  asiltioQ 
b  well  founded,  it  is  only  necessary  to  advert  to  the  terms  in  whk  the 
rule  upon  the  subject  of  the  lien  of  the  vendor  is  laid  down  in  t/best 
text  writers,  and  to  observe  how  that  rule  has  been  applied  i|ome 
of  the  adjudged  cases.  Story,  in  his  Equity  Jurisprudence, SiiroL, 
page  470,  states  the  rule  thus:  "Generally  speaking,  the  lien/  the 
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iTBndor  exists,  and  the  burthen  of  proof  is  on  the  purchaser  to  es- 
laUish  that  in  the  particular  caae»  it  has  been  intentionally  displaced 
or  waited  by  the  consent  of  the  parties.  If,  under  all  the  circuro- 
stances,  it  remains  in  doubt,  then  the  lien  attaches/'  In  another 
part  of  the  qaine  work,  he  sajrs:  ^Tbe  taking  of  a  security  for  the 
pityment  of  the  purchaseHOooney  is  not  of  itself,  as  it  was  in  the 
Roman  law,  a  positive  waiver  or  extrnguishnoent  of  the  lien.'* 
Again  thes^ane  author  says:  '^But  the  taking  of  a  security  has  hmn 
deemed,  aChiosI,  as  no  more  than  a  presumption  under  soma  cir- 
cumttaaceff  o£  an  intentional  waiver  of  the  lien,  and  not  as  con* 
doBive  of  the  waiver.  And  if  a  security  is  taken  for  the  money^ 
the  burthen  of  the  probf  has  been  adjudged  to  lie  on  the  vendee  to 
shew  that  the  vendor  agreed  to  rest  on  that  security  and  to  dis- 
charge the  land/'  Chancellor  Kent,  in  the  4th  vol.  of  his  Comr 
mestaries,  page  157,  la]rs  down  the  rule  in  the  same  way^  and  in 
terma  almost  as  strong.  *^Prima  faciey**  says  he,  '^the  lien  exists 
wiithont  special  agreement  for  that  purpose,  and  it  remains  with 
the  purchaser  to  show  that  from  the  circumstances  of  the  case  it 
results  that  the  lien  was  not  intended  to  be  reserved,  as  by  the  ta- 
king of  other  real  or  personal  security,  or  where  the  object  of  the 
lale  was  not  money,  but  some  collateral  benefit."^  The  same  rule  is^ 
stated  by  Lord  Eklon,  in  terms  still  stronger,  in  the  case  of  Macreth 
YfuSymmonSf  15  Yes.  348.  ^The  principle,"  he  there  says,  '^hasbeen 
carried  to  this  extent,  that  the  lien  exists,  unless  an  intention,  aaod  a 
manifest  tn/eaitoa,  that  it  shall  not  exist,  appears."  These  citations 
may  surely  suffice  to  show  the  nature,  extent  and  limits  of  the  rule 
in  equity,  as  to  the  effect  of  the  vender's  taking  another  security 
fiur  his  purdiase  money  as  understood  by  these  distinguished  wri- 
ters. From  the  wh<de  of  them  the  obvious  result  is,  that  whether 
the  lien  exists  in  any  particular  case,  iis  a  question  of  fact,  which  is 
open  for  discussbn  upon  all  the  circumstances  of  the  case,  and  that 
the  acceptance  by  the  vendor  of  a  collateral  security  for  the  pur- 
chase money  is  merely  evidence  of  a  waiver  of  lien,  which  is  sub- 
ject to  be  repelled  by  any  other  evidence  that  may  exist  in  the  case. 
A  review  of  the  cases  will  show,  that  the  rule  as  laid  down  by 
these  distinguished  writers,  is  the  correct  result  of  these  cases. 
Thus  it  was  decided  in  the  case  of  Macreth  vs.  Symmons^  which 
has  been  before  cited,.(I5  Yes.  328,)  that  the  lien  exists  unless  clear- 
ly rqUnquished,  and  the  having  taken  and  relied  upon  another  se- 
curity, would  be  evidence  of  the  waiver,  according  to  the  circum- 
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stances  of  the  case.  Thw'e  the  bill  alledged  that  in  the  year  1783^ 
Macreth  was  indebted  to  John  Manners  invarious  sums  of  money  $ 
which  amounted  altogether  to  the  sum  of  £13,500,  with  J.  Mar» 
tindala  as  his  security.  Martindale  agreed,  in  1785,  with  Macreth 
to  discharge  the  debt,  and  they  settled  their  accounts  with  such 
agreement  Martindale  had,  indeed,  before  that  time  taken  credit 
for  £3,000  of  it  in  a  prior  settlement  between  him  and  -Macreth^ 
There  were  afterwards  other  settlements  between  them,  and  on  the 
last  of  these  settlements,  which  was  made  in  Febrpary,  1792,  there 
was  a  balance  of  £54,000  found  due  Martindale.  There  was  ut^ 
eluded,  however,  in  that  sum,  the  amount  of  £10,393  I7s.  the 
Talue  of  certain  annuities  granted  by  Macreth,  against  which  Mar- 
tindale agreed  to  indemnify  him,  in  consideration  of  his  agreement 
to  pay  it  to  him.  For  this  purpose  a  bond  for  £30,000  was  girw, 
and  Macreth  executed  a  mortgage  in  fee  simple  for  the  bahnoe  of 
the  £54,000  on  the  31st  of  October,  1793.  Macreth  agreed  to  seS 
the  reversion  in  the  mortgaged  estates  to  Martindale  for  the  sum 
of  £60,000,  composed  of  the  principal  and  interest  due  upon  the 
mortgage  and  conveyed  the  same  to  Henry  Martindale  and  his 
heirs  to.  the  use  of  Macreth  for  life,  and  remainder  to  John  Martin-* 
^dale  in  fee.  It  further  appeared  that  Martindale  faile4  to  pay  the 
bonds  for  £13,t00  to  Manners  and  the  value  of  the  annnities» 
which  constituted  part  of  the  consideration  for  the  purchase  of  the 
reversion  of  the  mcMrtgaged  estate.  Martindale,  in  1797,  becamie 
bankrupt,  and  the  representatives  of  Manners  proved  the  debt  due 
on  the  bonds  under  the  commission  issued  against  him  and  received 
dividends,  and  Macreth  was  compelled  to  pay  the  balance  due  up- 
on those  bonds,  which  amounted  to  the  sum  of  £14,128  3«.  and 
also  various  sums  on  account  of  the  umuities.  Before  his  bank* 
ruptoy,  Martindale  had  contracted  to  mortgage  the  reversion  of  the 
estato  comprised  in  the  indentures  of  1793,  to  Symmons,  who  iBled 
a  bill  against  his  assignees  and  obtained  a  decree  for  a  mortgage, 
But  Macreth  was  not  a  party  to  that  suit,  and  the  decree  was  made 
with  an  express  reservation  of  bis  rights.  Macreth  claimed  a  Hen 
upon  the  estate  for  the  payments  he  had  been  compelled  to  make 
by  the  failure  of  Martindale  to  perform  his  engagements,  and  gavw 
the  assignee  notice  of  his  claims.  The  Lord  Chancellor  Eldon  de- 
cided that  as  to  the  annuities,  Macreth  had  no  lien  upon  the  estates, 
but  that  as  to  the  amount  he  was  compelled  to  pay  on  account  of 
th0  bonds  to  Manners,  which  Martindale  had  failed  to  discbftrg^ 
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according  to  his  contract,  he  had  a  lien  upon  the  estates  for  the 
payment  of  the  same. 

The  precise  point  involved  in  the  present  case  would  seem  to 
have  been  settled  in  the  case  of  Brabane  vs.  Haskins^  3  Price,  31. 
There  a  '*bill  was  brought  founded  upon  an  equitable  lien  for  the 
purchasoHxioney  of  an  estate,  and  the  bill  stated  that  a  bond  was 
taken  as  a  further  and  additional  security;  a  demurrer  to  the  bill  up- 
on the  ground  that  the  taking  the  bond  was  a  waiver  of  the  lien,  was 
overruled,  for  the  allegation  of  the  bill  was  that  it  was  taken  as  an 
additional  security,  and  if  it  was  not,  the  objection  should  be  in 
another  form."    Story's  Equity  Pld.    That  was  a  much  stronger 
case  for  the  implication  of  a  waiver  of  the  lien  than  the  present. 
The  facts  there,  were,  that  Brabane  had  entered  into  an  agree- 
ment with  one  Joseph  Dickens,  for  the  absolute  conveyance  of  an 
estate,  (which  was  carried  into  execution  by  a  conveyance  of  it,) 
and  it  was  agreed  that  Dickens  should  be  allowed  time  for  the  pay- 
m^it  of  four  thousand  pounds,  part  of  the  purchase  money,  and 
should,  *^for  the  further  securing  the.  payment  of  it,"  procure  Rich- 
ard Meek  to  join  him  in  a  joint  and  several  bond  in  the  final  sum 
of  eight  thousand  pounds.    Upon  these  authorities  this  case  might 
be  safely  rdfited.    They  establish  beyond  controversy,  that  the  ex^? 
istence  of  the  lien  in  any  case  is  purely  a  question  of  fact,  and  ^^ 
that  the  having  taken  a  collateral  security  for  the  purchase  money  \ 
IS  merely  evidence  of  the  waiver  of  the  lien,  and  is  open  to  contra-  '. 
lljction  like  all  other  evidence. 

A  review  of  all  the  adjudged  cases  in  England  and  America,  will 
•how  that  the  result  of  them  sustains  this  position.    2  Story's  Eq. 
Jur.  475:  Fawdl  vs.  Heelis^  Ambler,  724:  Bond  vs.  Ksntf  2  Vem. 
881;  Nounevs.  BrotMf  6  Yes.  759:  Hughes  vs.  Kearny^  1  Sc.  As 
Lefr.,  135-6:  Saunders  vs.  Leslie,  2  B.  &  Beat.  514-15:  3  Russ. 
488:  S.  C.  1  Sim.  &  Stew.  434:  Grant  vs.  Miils,  2  Yes*  de.  Beam. 
366 :  Coffer  rs.  Spottiswoodf  Tomlyn's  Rep.  21 :  Gihnan  vs.  Brawn, 
1  MaisoQ  Rep.  212:  Garson  vs.  Green,  1  John.  Chan.  Rep.  308: 
Blackium  vs.  Chrigson^JL  Brown  Ch.  Rep.  420:  Coppin  vs.  Cop- 
pin,  2  P,  Wms.  291 :  Cole  vs.  Scott,  2  Wash.  Rep.   141 :  Fish  vs. 
Jtawland,  1  Paige,  20:  9  Ck>wen  316:  3  Bibb,  183:  Hateher  vs. 
Batcher,  I  Rand.  53:  8  American  Com.  Law  cases,  297:  Meigs 
i».  A,  6  Conn.  456 :  Little  ^  Tiifard  vs.  Brown,  Leigh,  353 : 
Gann  vs,  Chester,  6  Yen  265. 


Thb  Statu  vs.  Allen. 

The  Governor  of  tbe  State  of  Tennewee,  on  the  demand  of  the  Governor  o 
Alabama,  lorreDdered  tbe  body  of  Allen,  who  had  been  previouflly  arroeted  for 
murder  in  tbe  State  of  Tennessee  and  bound  over,  and  who  was  on  bail  at  tbe  time 
of  the  demand  made :  Held, 

1.  That  it  was  not  the  imperative  duty  of  the  Governor  of  the  State  of  Tennis* 
see  to  have  surrendered  him  until  he  was  legally  discharged  from  the  operation  of 
the  laws  of  Tennessee. 

9.  That  having,  however,  delivered  him  over  to  the  constituted  autboritiea  of 
Alabama,  such  act  discharged  the  bail  from  bis  recognizance. 

E.  S.  Hall,  a  justice  of  the  peace  for  Davidson  county,  issued  a 
State's  warrant  on  the  15th  day  of  December,  1833,  against  Jesse 
J.  Allen,  for  the  murder  of  John  Cooper,  in4he  county  of  Cannon, 
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Rbbsb,  J.  delivered  the  opinion  of  the  court* 

The  result  of  all  the  decided  cases^  and  of  all  the  elementary  dis* 
quisitions,  which  the  counsel  of  the  complainant  has,  with  much 
labor  and  learning,  laid  before  us,  is,  so  far  as  they  have  any  bearing 
upon  the  question  raised  by  the  demurrer,  that  in  the  first  place  a 
vendor  is  presumed  to  intend  to  retain  his  lien  upon  the  conveyed 
premises  for  the  payment  of  the  purchase-money,  and  the  circum- 
stances to  manifest  the  non-existence  of  such  intention,  must  be 
shown  by  the  vendee;  and,  truly,  that  a  note  given  for  the  pur- 
chase-money, with  the  endorsement  of  a  third  person,  is  evidence  [ 
that  the  lien  of  the  vendor  is  waived  and  abandoned. 

But  we  regard  it  as  evidence  only,  which  may  be  repelled  on  the 
part  of  the  vendor.  /  We  do  not  think,  however,  that  the  recital  in 
the  deed,  to  which  the  draughtsman  of  the  bill  seems  to  have  at- 
tached so  much  importance,  will  have  that  effect ;  for  if  it  proclaims 
to  all  who  may  read  the  deed,  that  the  consideration-money  has 
not  been  paid,  it  informs  them,  also,  that  a  security  has  been  taken 
therefor.  But  as  the  plaintiff  in  his  bill  avers,  that>  notwithstand- 
ing such  security,  it  was  his  purpose  and  intention  to  retain  his 
lien,(which  purpose  and  intention,  if  he  have  competent  proof  there- 
of, we  think  he  may  show  upon  the  trial,)  we  are  of  opinion  that 
the  defendants  should  answer.  We  regret  to  be  constrained  so  to 
rule  in  the  case,  because  we  think  it  very  probable,  and  almost  cer- 
tain, that  the  chancellor,  upon  the  trial  of  the  cause,  will  arrive  at 
the  same  result  to  which  he  came  on  the  argument  of  the  demurrer. 
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en  the  30th  day  of  January,  1838.  Allen  was  arrested  in  Dav^id- 
son  county  by  a  constabb,  and  confined  in  the  jail  of  said  county 
on  the  15th  of  the  9am  e  month.  Afterwards  Ralph  Martin,  and 
W.  H.  Alien,  the  defendant  in  this  case,. entered  into  a  reoogni* 
sauce  before  Hall,  in  the  sum  of  two  thousand  dollars,  for  the  ap- 
pearance of  Jesse  J.  Allen,  before  the  circuit  court  of  Cannon  coun- 
ty, on  the  2d  Monday  in  January,  1839,  to  answer  the  State,  &c. 
On  the  19th  January,  1839,  Jesse  J.  Alien  failing  to  appear,  the 
recognizance  was  forfeited  and  judgment  nisi  was  taken  against 
the  bail,  and  scire  facias  issued.  On  the  15th  of  April  this  pro- 
cess was  served  upon  Martin ;  on  the  23d  on  W.  H.  Allen. 

At  the  May  term,  1839,  the  cause  was  continued  upon  the  affi- 
davit of  Allen,  with  leave  given  till  the  succeeding  term  for  the  de- 
fendant to  plead  or  demur  to  the  scire  facias*  At  the  May  term,  a 
motion  was  made  to  set  aside  the  forfeiture,  and  the  cause  continu- 
ed by  consent  of  parties. 

It  does  not  appear  upon  what  grounds  this  motion  was  made, 
as  none  are  set  forth  in  the  record,  nor  does  it  appear  that  the 
court  ever  acted  upon  it. 

The  defendant  Allen  filed  a  plea.  At  what  term  this  plea  was 
filed,  does  not  appear.  He  alledges  in  this  plea,  that  Hall,  a  justice 
of  the  peace  for  Davidson  county,  committed  Jesse  J.  Allen  to  the 
common  jail  of  Davidson  county,  on  a  charge  of  having  murdered 
N.  Steele  on  the  30th  of  March,  1838,  in  the  county  of  Marriiall, 
in  the  State  of  Alabama,  there  to  remain  till  demanded  by  the  con- 
stituted authorities  of  Alabama,  or  discharged  by  due  course  of  law; 
that  he  was  demanded  by  the  Governor  of  Alabama;  that  on  the 
lltb  of  January,  1839,  he  was  ordered  to  be  delivered  over  to  the 
agent  of  the  Governor  of  Alabama,  by  the  Governor  of  the  State 
of  Tennessee,  and  that  said  Allen  being,  on  the  14th  day  of  Janua- 
ry, 1839,  still  in  jail,  was  on  that  day  delivered  over  to  the  agent 
aforesaid,  and  that  on  the  19th  day  of  January,  the  day  on  which 
the  forfeiture  was  taken,  the  said  Jesse  J.  Allen  wasr  confined  in  the 
common  jail  of  Franklin  county,  Alabama,  so  that  he  could  not  be 
delivered,  and  that  he  was  still  in  jail. 

To  this  plea  there  was  a  demurrer.  The  demurrer  was  overruled, 
and  the  defendant  discharged.  Appeal  in  error  by  the  State  to 
this  court. 


U-! 
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JMamey  General^  for  the  State.    The  judgment  of  the  circuit 
court,  overruling  the  demurrer,  was  erroaeous. 

L  The  murder  in  the  State  of  Tennessee  was  perpetrated  before 
that  in  Alabama.  The  prisoner  was  first  arrested  in  this  State* 
He  was  recognised  to  appear  in  Cannon  county,  according  to  law, 
before  the  demand  was  made  by  the  Governor  of  the  State  of  Ala* 
bama.  He  had  incurred  the  responsibility  to  the  laws,  and  the  ju« 
dioiary  department  of  the  government  had  appropriated  the  cus- 
tody of  his  body.  He  had  been  imprisoned  in  the  common  jail,  and 
in  the  contemplation  of  law  was  still  imprisoned  by  his  bail.  By 
what  authority  had  the  Executive  the  right  to  violate  the  right 
the  bail  to  the  custody  of  the  body  of  the  prisoner?  By  what  au 
thority  had  he  the  power  to  annul  a  judicial  order,  open  the  door 
of  the  prison,  and  defeat  the  previously  attached  jurisdiction  of 
this  State? 

The  court  below,  prt>bably  acted  upon  the  idea  that  the  Gov- 
ernor was  bound  to  disregard  the  laws  of  the  State,  as  rendered 
inoperative  in  this  case  by  the  2nd  section  of  the  4th  article  of  the' 
constitution  of  the  United  States,  in  the  following  words:  *'A  per« 
son  charged  in  any  State  with  treason,  felony  or  other  crime,  who 
ahall  flee  from  justice,  and  be  found  in  another  State,  shall  on  de- 
mand ef  the  executive  authority  of  the  State  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  State  having  jurisdiction  of 
the  crime."  This  clause  of  the  constitution  of  the  United  States 
should,  it  is  true,  be  sacredly  observed,  as  it  is  one  of  the  reciprocal 
obligations  entered  into  by  them  for  their  mutual  peace  and  harmo- 
ny. But  upon  what  grounds  of  reason  can  it  be  coirtended,  that^ 
where  a  crime  is  committed  in  one  of  the  States  by  the  violation  of 
a  law  made  in  conformity  with  the  constitution  of  the  State  and  of 
the  United  States,  and  the  individual  committing  snch  crime  has 
been  secured  according  to  law,  to  answer  for  such  offence,  and 
whibt  in  the  custody  of  the  law,  incurs  a  responsilHlity  to  the  laws 
of  a  sister  State,  the  laws  of  the  first  State  are  superseded,  and  ren- 
dered null  and  void,  to  give  effect  to  the  law  of  the  sister  State? 
There  is  not  a  shadow  of  reason  to  sustain  such  a  construction  of 
theeonttitution  of  the  United  States.  The  home  jurisdiction  had 
attached  before  the  responsibility  to  the  foreign  jurisdiction  had 
been  incurred.  Can  it  be  contended,  that  the  delay  in  the  delivery 
pf  the  murderer,  till  the  home  jurisdiction  had  performed  its  office, 
^ther  by  the  discharge  pf  hinx  or  by  the  conviction  and  execution  oC 
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hinit  would  have  been  a  denial  of  the  demand  of  the  Governor  of 
Alabama?  By  no  means.  If  he  had  been  executed,  then  the  utmost 
object  of  the  laws  of  Alabama  would  have  been  accomplished.  If 
he  had  been  acquitted,  before  any  final  release  from  the  operation 
of  the  laws  here,  he  could  have  been  surrendered  to  the  authorities 
of  Alabama.  Thus  the  laws  of  both  States  would  have  been  car- 
ried into  effect,  and  the  reciprocal  obligations  of  the  States,  under 
the  federal  constitution,  fully  and  in  good  faith,  complied  with.  By 
pursuing  the  opposite  course,  a  very  different  state  of  things  re- 
sults. The  constitution  provides  for  the  delivery  of  fugitives  from 
justice.  Here  the  laws  of  this  State  are  disregarded  and  defeated, 
and  the  prisoner  transmitted  by  the  executive  authority  to  the  State 
of  Alabama.  Under  such  circumstances,  can  he  be  regarded  as  a 
fugitive  from  the  criminal  justice  of  Tennessee?  He  could  not. 
And  the  Governor  of  AlabadSa  would  have  no  authority  under  the 
constitution  to  send  the  prisoner  back  to  Tennessee  for  trial,  in  the 
event  of  his  acquittal,  or  on  tjie  termination  of  his  punishment  in 
Alabama. 

The  constitution  of  the  United  States  did  not,  therefore,  under 
the  circumstances  of  the  case^  authoHse  the  Governor  of  this  State 
to  disregard  the  laws  of  Tennessee.  This  act  was,  therefore,  ille- 
gal and  void,  and  of  course  furnishes  Ho  lawful  excuse  to  the  bail 
for  the  non-surrender  of  the  prisoner.  If  the  Governor  had  no 
legal  authority  to  seize  the  person  of  the  prisoner  in  violation  of 
the  rights  of  the  bail,  then  his  acts  could  no  more  be  pleaded  in  bar 
of  the  recognizance,  than  the  acts  of  a  lawless  band,  who  had  seized 
the  pritotter,  and  carried  him  off  with  a  view  to  defeat  the  criminal 
justice  of  the  State. 

2.  If,  however,  the  act  of  the  executive  be  regarded  as  lega^ 
and  valid,  it  by  no  means  follows  as  a  matter  of  course,  that  this 
matter  furnished  a  good  plea  in  absolute  discharge  of  the  recogni- 
sance. There  is  no  stipulation  in  the  face  of  the  recognizance, 
that  the  bail  should  be  discharged  upon  the  contingency  which  has 
happened,  and  the  party  not  having  provided  for  it  in  his  recogni- 
zance, it  is  not  good  in  bar.  Matthews  vs.  Cookj  13  Wend.  It 
would  unquestionably  (in  the  event  the  act  be  legal)  furnish  mat- 
ter upon  which  to  set  aside  the  forfeiture  and  stay  the  proceedUngs 
against  the  bail  on  the  recognizance,  till  the  body  of  the  criminal 
could  bo  procured  by  the  bail,  or  good  cause  why  it  was  not  done, 

shown  on  a  motion  for  a  discharge  of  the  bail  under  the  act  of 
33 
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1811,  ch.  2.  In  this  case  the  murderer  may  now  be  in  Tennessee, 
and  within  the  control  of  the  bail  The  imprisonment  in  Alabama 
may  have  been  temporary.  AH  the  authorities  sustain  the  position, 
that  no  temporary  suspension  of  the  right  of  the  hail  to  the  custo* 
dy  of  the  body  furnishes  matter  in  absolute  discharge  of  the  re- 
cognizance; and  this  is  so,  though  the  suspension  of  his  right  of 
control  has  been  created  by  the  authority  of  the  Suite.  An  im« 
prisonment  for  a  term  of  years  in  a  State  prison,  has  not  been  re- 
garded as  a  discharge  of  the  recognisance,  though  the  proceedings 
were  stayed  till  the  expiration  of  the  term.  See  Lofiin  vs.  Fowler^ 
18th  Johnson,  335:  Bigeiow  vs.  Johnson^  16th  Mass.:  Parker  v«. 
Chandler,  8  Mass. :  T/ie  People  vs.  Common  Pleas,  3  Wend.  363. 
The  criminal  must,  in  the  language  of  the  authorities,  be  placed 
•^irrecoverably  beyond  the  control  of  the  bail." 

The  fact  that  t^e  criminal  was  tra^mitted  beyond  tho  limits  of 
the  State,  cannot  alter  the  rights  of  the  parties.  The  bail  had  as 
much  power  over  him  in  Alabama  as  they  had  in  Tennessee.  This 
is  on  the  ground,  that  the  relation  of  bail  and  prisoner  is  founded 
on  contract,  is  enforced  by  the  comity  of  States  and  Nations,  and 
is  not  based  upon  jurisdiction.  Nicholvs.  IngersoU,  7  John.  154: 
Commonwealth  vs.  B.,  8  Pickering:  Petersdorff  on  B.  230, 390. 

3.  The  rules  which  regulate  the  discharge  of  bail  and  their  re- 
sponsibilities, are  the  same  in  civil  and  criminal  cases.  Petersdorff 
on  Bail,  302,  216,  et  seq. 

4.  It  may  be  urged  that  the  State  is  a  party  to  this  recognizance; 
that  the  Governor  represents  the  State  in  reference  to  its  executive 
powers,  and  that  representing  the  State,  he  has  discharged  the  re- 
cognizance by  asserting  the  claim  of  the  State  to  the  body  of  the 
prisoner,  in  opposition  to  the  rights  of  the  bail,  and  removing  the 
prisoner  beyond  the  limits  of  the  State,  contrary  to  his  consent 

To  this  it  is  answered,  that  the  executive  action  was  baaed  upon 
the  conduct  of  principal  in  the  recognizanoe,  that  the  necessity  of 
executive  action  (if  it  was  necessary  at  all  at  the  time  and  undev 
the  circumstances,  of  this  oas^)  was  created  by  the  misconduct  a^ 
crime  of  the  principal  in  the  recognizance.  If  this  be  regarded  as 
good  matter  in  bar  of  the  recognizanoe,  then  defendant  is  permitted 
to  t^e  advantage  of  the  wrong  and  crime  of  the  principal  in  the 
recpgaizance,  to  defeat  their  own  responsibility.  The  recognition 
of  siiich  a  principle,  enables  the  principal  in  the  recognizaQce  to  dis- 
charge his  bail  in  one  State  by  the  commission  of  crime  in  ano- 
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ther,  and  thus  to  defeat  the  attached  jurisdiction  of  one  State  by 
transferring  himself  through  the  medium  of  executive  action  to 
another* 

It  is,  therefore,  contended  on  the  part  of  the  State,  that  the  ac- 
tion of  the  executive,  whether  legal  or  illegal,  does  not  furnish  mat- 
ter in  absolute  bar  of  the  recognisance.  It  undoubtedly  furnished 
matter  upon  which  the  court  would  be  authorised  to  set  aside  the 
forfeiture  and  stay  the  proceedings;  and  if,  after  fair  and  reasonable 
exertions  by  the  bail  to  procure  the  body  of  the  murderer,  and  a 
failure  so  to  do,  the  case  would  present  a  proper  one  for  the  exer- 
cise of  the  power  conferred  upon  the  court  by  the  provisions  of  the 
act  of  1811,  ch.  2,  sec.  1 :  N.  &  C.  338. 

Ewing  and  Ready^  for  the  defendant. 

TimLfeT,  J.  delivered  the  opinion  of  the  court 

Defendant  became  bail  for  Jesse  Allen's  appearance  at  the  Jan- 
uary term,  1839,  of  the  circuit  court  of  Cannon  county.  Before 
the  term  arrived,  the  Governor  of  the  State  of  Alabama  demanded 
the  body  of  Allen  from  the  Governor  of  the  State  of  Tennessee,  as 
a  refugee  from  justice,  and  he  was  delivered  up  by  the  order  of  the 
Governor  of  the  State  of  Tennessee,  to  the  authorities  of  Alabama, 
in  pursuance  of  this  demand.  The  consequence  was,  he  did  not  ap- 
pear at  the  January  term  of  the  circuit  court  of  Cannon  county, 
and  judgment  was  taken  against  the  bail,  upon  vrYAchz,  scire  facias 
was  issued,  to  which  he  pleads  in  bar  the  facts  above  stated,  and 
that  Allen  was,  at  the  term  appointed  for  his  appearance  in  court 
in  Cannon  county,  and  still  id  in  prison  in  the  State  of  Alabama 
upon  a  charge  of  murder,  whereby  he  has  been  prevented  from 
bringing  him  into  court  in  discharge  of  the  undertaking.  To  this 
plea  there  is  demurrer,  which  was  overruled  by  the  court  below, 
and  we  think  correctly. 

By  the  constitution  and  laws  of  the  United  States,  the  Governor 
of  Alabama  had  the  right  to  demand  Allen,  and  the  Governor  of 
the  State  of  Tennessee  had  the  power  to  give  him  up.  Indeed  it 
would  have  been  his  imperative  duty  to  have  done  so,  had  he  not 
rendered  himself,  by  the  commission  of  crime,  amenable  to  our 
criminal  laws.  This  would  have  justified  the  Governor  of  Tennes- 
see in  detaining  him  till  he  had  made  satisfaction  therefor ;  but  he 
cbOM  not  to  do  so,  but  to  surrender  him.  This  we  think  he  mightl 
Jdgally  do,  and  that  the  act  was  not  one  of  supererogation.    Tben,^ 
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how  stands  the  case?>  The  defendant  has  become  bound  to 
the  State  of  Tennessee,  for  the  appearance  of  Allen.  The  State 
of  Tennessee,  by  her  executive,  takes  possession  of  his^body  and  de* 
livers  him  to  a  foreign  power,  where  he  has  ever  since  been  detain- 
ed for  crime  committed  against  that  power.  The  State  of  Tea« 
nessee  takes  judgment  against  the  defendant,  because  Allen  did 
not  appear,  (a  thing  that  had  been  rendered  impossible  by  the  State 
itself,)  and  is  seeking  to  make  him  pay  the  money.  What  mou* 
strous  injusticel 

This  case  is  much  stronger  than  those  referred  to  in  argument. 
Those  were  cases  of  bail  in  civil  suits,  where  the  bail  asked  to  be 
exonerated,  in  consequence  of  some  act  of  the  Government,  by 
which  they  had  lost  the  custody  of  the  person  for  whose  appear- 
ance they  were  bound.  They  were  exonerated  or  not  according 
to  the  circumstances  of  the<^ases:  but  this  is  a  case  of  the  State  of 
Tennessee  seeking  to  charge  bail  for  not  doing  what  it  by  its  ow4 
act  has  prevented. 

The  judgment  of  the  circuit  court  will  be  affirmed^ 
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1.  In  order  to  bind  a  man  by  a  processional  sunrey,  an  authority  from  such  man 
to  the  surveyor  to  make  such  survey  must  be  proved,  and  in  the  absence  pi  proof 
the  presumption  of  law  is,  that  it  is  unauthorised. 

2.  Where  the  deputy  surveyor  and  Overton,  whose  land  was  about  to  be  survey- 
ed under  the  act  of  1806,  disagreed  and  applied  to  the  principal  surveyor  for  his 
instructions,  and  the  principal  surveyor  directed  the  survey  to  be  completed  acoord- 
ing  to  the  mode  insisted  on  by  the  deputy,  which  mode  was  Illegal,  and  thereupon 
Overton  abandoned  the  Airther  prosecution  of  the  survey :  Held,  1.  That  a  counter- 
mand of  survey  was  not  necessary :  and,  2d.  If  it  were,  a  rcAisal  to  have  any  thing 
more  to  do  with  the  purvey,  would  in  the  absence  of  other  proof,  be  sufficient  to 
establish  such  countermand. 

3.  If  an  individual  recognizes  and  adopts  a  processional  survey  as  establishing 
the  boundaries  of  land,  this  recognition  and  adoption  shall  bind  him ;  and  this  is 
ao,  though  he  may  not  have  accompanied  the  surveyor  and  assented  to  his  process 
aional  survey  at  the  time. 

4.  A  man  shall  not  be  estopped  from  claiming  his  just  and  legal  rights  by  a 
basty,  ill-advised  and  momentary  recognition  or  adoption  of  a  line  which  has  been 
illegally  run;  and,  therefore,  the  circuit  judge  erred,  when  he  charged  the  jury, 
^Hhat  if  the  defendant  recognized  or  adopted  the  procesnonal  line,  it  would  bind 
bim,  although  he  had  recognized  it  only  one  day." 

This  action  of  ejectment  was  commenced  in  the  circuit  court  of 
Bedford  county,  on  the  19th  day  of  August,  1S36,  by  N.  Canoon, 


DECEMBER  TERM,  1840.  365 

[Overton'a  hein  vs,  CannoD.] 

against  the  heirs  of  John  Overton,  for  the  recovery  of  the  posses* 
sion  of  certain  lands,  lying  on-  both  sides  of  Duck  river,  m  said 
county.  The  controversy  arose  under  a  grant  for  5000  acres,  by 
the  State  of  North  CaroUna,  to  J.  6.  and  T.  Blount,  an^  the  leading 
&cts  of  it  are  found  reported  in  Meigs,  216.  .  This  supersedes  the 
necessity  of  more  than  a  yery  brief  statement  of  the  facts  upon 
^hich  the  question  in  this  case  arose. 

After  various  continuances,  it  was  submitted  to  a  jury  of  Bed- 
ford county,  at  the  August  term,  1840,  Judge  S.  Anderson,  pre- 
siding. 

Ouinon  read  to  the  jury,  a  grant  from  the  State  of  Tennessee 
for  six  hundred  and  forty  acres,  dated  14th  June,  1828,  by  virtue 
•f  an  entry  made  on  the  15th  day  of  December,  1826,  under  the 
jnovisions  of  the  act  of  1823,  authorising  entries  to  be  made  of  va- 
cant und  unappropriated  land,  by  the  payment  of  12i  cents  per 
«cre,  into  the  treasury  of  the  State,  and  office  fees.  This  grant 
covered  land  in  the  possession  of  Overton's  heirs.  The  defendants 
relied  on  a  grant  for  5000  acres  to  John  G.  and  Thos.  Blount,  made 
by  the  State  of  North  Carolina,  in  1793.  The  Blounts  sold  and 
conveyed  to  Allison ;  Allison  mortgaged  to  Norton ;  Norton  filed 
his  bill  for  foreclosure  in  the  federal  district  court  at  NashviUe.-— 
The  land  was  sold  by  a  decree,  A.  Jackson  became  purchaser, 
«nd  by  power  of  attorney,  authorised  the  conveyance  of  the  land 
io  Overton  and  Whiteside,  &c.  This  was  done  in  July,  1802. — 
Ih  May,  1807,  Whiteside  and  Overton,  by  deed,  divided  the 
lluid  between  themselves,  assigning  to  each  two  portions  thereof. 
The  grant  to  the  Blounts  calls  to  lie  on  both  sides  of  the  two  main 
forks  of  Duck  river,  beginning  opposite  to  the  mouth  of  Wartrace 
creek  at  a  black*walnut,  a  plumb  tree  and  hickory,  and  running 
west,  &Cm  thence  south  8d4  poles  to  a  stake,  crossing  the  river,  &c. 

If  in  running  the  line  south,  the  survey  be  stopped  at  the  distance 
4>f  894  poles,  the  land  in  dispute  is  not  within  the  limits  of  the  grant, 
but  if  the  line  be  extended  across  the  river,  it  is  within  the  limits 
of  the  grant. 

It  appears  that,  in  1808,  John  Overton  went  upon  the  land  with 
Malcolm  Gilchrist,  a  deputy  surveyor,  for  the  purpose  of  making  a 
processional  survey  of  the  tract ;  that  they  commenced  at  the  be- 
ginning and  run  the  first  line  to  the  white  oak  called  for ;  then,  the 
second,  the  course  and  distance,  to  wit,  894  poles,  at  which  point 
the  surveyor  stopped  and  refused  to  proceed  further :  Overton 


NASHVILLE: 

[OTerton^fl  heirt  tt.  Cannon.] 

contending  that  he  should  run  on  to  the  river  in  obedience  to  the 
express  call  of  the  grant,  and  not  being  able  to  agree  upon  the 
point  they  stopped  the  survey  and  went  to  the  principal  surveyor* 
William  P.^nderson,  for  instructions:  that  Anderson  directed  6il« 
Christ  to  stop  at  the  distance  of  894  poles  called  for,  and  Overton 
expressed  dissatisfaction  with  this  result,  and  refused  to  have  any 
thing  further  to  do  with  the  processional  survey;  that  Gilchrist, 
without  his  presence  or  assent,  proceeded  to  procession  the  land  ac- 
cording to  course  and  distance,  disregarding  the  call  for  the  river, 
and  returned  the  plat  and  certificate  of  survey,  which  were  receiv- 
ed by  the  principal  surveyor  and  registered  and  laid  down  on  the 
general  plan. 

If  the  lines  were  run  as  desired  by  the  surveyor,  the  land  claim- 
ed by  Cannon  was  vacant  and  subject  to  entry  at  the  time  he  en- 
tered it  If  run  as  Overton  insisted,  it  included  the  land  claimed 
by  Cannon  and  gave  Overton  and  Whiteside,  above  their  5000 
acres,  a  surplus  of  about  1800  or  1900  acres» 

Overton  and  Whiteside  at  a  subsequent  period  had  the  grftnt  to 
the  Blounts  run  out  according  to  their  construction  of  its  calls,  and 
in  1813  took  actual  possession  of  the  premises  according  to  such 
calls,  and  continued  to  hold  accordingly.  The  supreme  court  in 
the  case  of  Singleton  vs.  WhitesidCf  (see  Meigs^  209,)  at  the  De- 
cember term,  1838,  decided,  that  the  surveyor  in  his  processional 
survey  should  have  crossed  the  river,  the  call  to  cross  the  river  Con- 
trolling the  less  material  call  for  so  many  poles,  and  that  the  sur- 
veyor had  authority  to  procession  the  land  of  Overton  and  WMte- 
side  by  their  consent,  and  if  they,  or  either  of  them  dissented  from 
the  course  adopted  by  the  surveyor,  it  would  not  bind  them  or 
either  of  them. 

In  addition  to  the  evidence  which  was  submitted  to  the  jury  in 
the  case  of  Whiteside  vs.  Singleton,  and  which  appears  in  that  case 
as  reported,  there  was  introduced  to  the  jury  by  the  plaintiff  some 
other  testimony,  documentary  and  verbal,  (not  necessary  here  to  be 
set  forth,)  for  the  purpose  of  showing  that  Overton  acquiesced  in 
the  processional  survey  made  by  Gilchrist  in  February,  1808,  and 
that  he  adopted  it,  and  claimed  under  and  by  virtue  of  it  for  a  con- 
siderable length  of  time,  and  was  therefore  bound  by  it. 

The  judge  presiding,  charged  the  jury  substantially  as  follows: 
*'The  grant.  No.  335,  to  John  6*  and  Thos.  Blount,  which  had  beea 
read  to  them,  called  to  run  south  from  the  second  comer  894  poles 
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to  a  stake,  crossing  Duck  river.  If  that  grant  never  had  been  sur- 
veyed, and  we  were  now  fixing  its  boundaries,  the  second  line 
would  have  to  run  to  the  south  side  of  Duck  river,  although  three 
hundred  poles  or  upwards  further  than  called  for,  and  the  third  line 
would  have  to  be  run  east  from  a  point  immediately  on  the  south 
bank  of  Duck  river  the  distance  called  for,  and  thence  to  the  be* 
ginning.  But  it  is  insisted  that  John  Overton,  who  owned  or 
claimed  to  own  the  one-half  of  the  land  granted  to  the  Blounts, 
procured  Malcolm  Gilchrist,  deputy  surveyor  of  the  second  district, 
to  procession  said  land  agreeably  to  the  2 1st  section  of  the  act  of 
1806,  and  the  surveyor  terminated  the  second  liae  at  the  end  of 
894  poles  and  north  of  Duck  river,  and  run  thence  east,  thence 
north  to  the  beginning;  that  the  lines  then  run  were  marked,  and 
such  survey  was  binding  upon  Overton,  and  he  was  estopped  from 
claiming  beyond  the  lines  there  marked.  Upon  this  point  the  court 
told  the  jury,  whatever  lines  were  made  by  Gilchrist,  with  the  con- 
sent of  Overton,  were  binding  upon  him  and  the  State;  but  if  Over* 
ton  and  Gilchrbt  disputed  as  to  the  manner  of  surveying  the  land, 
when  they  were  894  or  920  poles  south  from  the  second  comer, 
and  went  to  the  principal  surveyor's  oi&oe  to  get  his  instructions, 
if  Overton  agreed  to  leave  the  determination  of  the  question  to 
the  principal  surveyor,  and  to  be  bound  by  his  decision,  and  if  the 
principal  surveyor  decided  the  question  against  Overton,  and  the 
survey  were  afterwards  made  in  pursuance  of  that  decision,  it 
would  be  binding  upon  Overton,  although  against  his  wishes;  unless 
be  bad  countermanded  or  revoked  the  authority  to  Gilchrist  before 
he  run  and  marked  the  south  boundary  line.  If  he  had  thus  agreed 
to  refer  the  decision  to  the  principal  surveyor,  he  had  power  to  re- 
voke the  authority  any  time  before  the  survey;  but  if  the  proof  only 
showed  that  Overton  was  dissatisfied  and  went  off  expressing  dis- 
satisfaction alone,  and  refusing  to  return  with  the  surveyor  to  com- 
pkle  the  survey,  that  would  not  be  a  revocation  of  the  authority  to 
Giklurist  But  if  he  never  agreed  to  abide  by  the  decision  of  the 
principal  surveyor,  the  decision  of  the  surveyor,  and  the  survey 
made  in  pursuance  of  that  decision,  would  not  bind  Overton,  if  he 
objected  and  refused  to  return  to  complete  the  survey.  But  if  aftev 
the  survey  was  thus  made, Overton,  with  a  knowledge  that  the  south 
boundary  line  had  been  run  and  marked  by  Malcolm  Gilchrist  in 
bis  processioning  survey,  recognised  or  adopted  that  south  boundary 
line,  it  would  bind  him,  although  he  had  only  recognised  it  one  day; 
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but  for  the  recognition  to  have  that  effect,  Overton  must  not  have 
been  under  any  mistake  as  to  the  line  he  was  thus  recognizing,  to 
wit,  if  he  ever  recognized  this  processioning  south  boundary  line, 
if  he  supposed  he  was  recognizing  the  extended  south  boundary 
line  which  run  east  from  a  point  on  the  south  bank  of  the  river, 
such  recognition  would  not  bind  him." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff.  The  de- 
fendants moved  the  court  for  a  new  trial,  which  was  overruled,  and 
defendants  appealed  in  error. 

Ready f  for  Overton's  heirs.  In  this  case,  exceptions  were  takea 
to  the  charge  of  the  judge  below  to  the  jury.  In  speaking  of  a  sup- 
posed agreement  between  Overton  and  the  surveyor,  Gilchrist,  to 
refer  a  dispute  betweem  them  about  the  manner  in  which  the  pro- 
cessioning survey  was  to  be  made,  the  judge  told  the  jury,  "if  he 
had  agreed  to  refer  it  (the  dispute)  to  the  decision  of  the  principal 
surveyor,  he  had  power  to  revoke  the  authority  any  time  before 
the  survey,  (meaning  the  authority  of  Gilchrist,)  but  if  the  proof 
only  showed  that  Overton  was  dissatisfied  and  went  off  expressing 
dissatisfaction  alone,  and  refusing  to  return  with  the  surveyor  to 
complete  the  survey,  that  would  not  be  a  revocation  of  the  authori- 
ty to  Gilchrist."  In  this  there  was  error.  The  very  reverse  of  the 
judge's  position  would  be  correct,  even  if  it  were  true  Overton 
had  agreed  to  refer  the  dispute  to  the  principal  surveyor,  of  which 
there  is  no  proof.  If  he  had  made  such  agreement,  the  expression 
of  his  dissatisfaction  at  the  decision,  his  going  off,  &c.,  was  a  revo- 
cation of  the  authority.  Moreover,  such  an  agreement  was  not 
binding  on  him,  even  if  it  had  been  in  writing. 

Again:  The  judge  said  to  the  jury,  "if,  after  the  survey  was  thus 
made,  Overton,  with  a  knowledge  that  the  south  boundary  line  had 
been  run  and  marked  by  Malcolm  Gilchrist  in  his  processioning 
survey,  recognized  or  adopted  that  south  boundary  line,  it  would 
bind  him,  although  he  had  only  recognized  it  one  day;  but  for  the 
recognition  to  have  that  effect,  Overton  must  not  have  been  under 
any  mistake  as  to  the  line  he  was  thus  recognizing,  that  is,  if  he 
ever  recognized  this  processioning  south  boundary  line,  if  he  sup- 
posed he  was  recognizing  the  extended  south  boundary  line  which 
run  east  from  a  point  on  the  south  bank  of  the  river,  such  recog- 
nition would  not  bind  him."  Now,  the  judge  supposed  a  caso 
which  was  not  made  out  by  the  proof. 
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[Mr.  Ready  here  commented  upon  the  evidence,  to  show  that 
Overton  had  never  recognized  and  adopted  the  processional  sur- 
vey.] 

But  if  the  evidence  of  recognition,  proved  every  thing  contended 
foTf  the  chai^  of  the  judge  was  incorrect.  Overton  would  not  be 
concluded  by  a  recognition  of  the  south  boundary  of  Gilchrist's 
processioning  survey.  It  would  only  be  evidence  of  boundary,  to 
be  submitted  to  the  jury  as  other  evidence,  to  be  weighed  and  con- 
sidered of  by  them.  The  judge's  charge  relieved  them  of  that 
trouble,  by  deciding  for  them  the  effect  of  the  testimony. 

The  recognition  of,  and  acquiescence  in  a  boundary,  cannot  bind  in 
a  shorter  period  than  would  be  required  to  create  a  bar  under  the 
statute  of  limitations  when  there  has  been  an  adverse  possession* 
Adams  vs.  RockweU^  16  Wend.  285:  Kip  vs.  Norton^  12  Wend. 
127:  Jackson  vs.  Brown^  1  Cains' Rep.  358. 

MeigSj  for  Cannon,  cited,  9  Yer.  55 :  M.  &  Y.  69. 

TuiuuET,  J.  delivered  the  opinion  of  the  court. 

This  case  turned,  in  the  court  below,  upon  the  question  of  whe- 
ther the  defendants  were  estopped,  by  a  processional  survey  made 
by  Malcolm  Gilchrist,  a  deputy  surveyor,  from  claiming  land  cov- 
ered by  their  grant  and  not  included  in  the  processional  survey. 
The  defendants  denied  that  they  were,  because,  they  said,  thesur-* 
yey  was  the  unauthorised  act  of  the  surveyor,  made  without  the 
consent  of  the  owners,  and  binding  on  no  one.  This,  the  plaintiff 
deniied,  but  also  contended,  that,  even,  if  this  were  so,  the  survey 
was  afterwards  recognised  and  adopted  by  the  owners  as  the  evi- 
dence of  their  boundaries,  and  that  they  are  thereby  as  much  estop- 
ped from  claiming  beyond  them,  as  if  the  survey  had  been  origin- 
idly  made  by  their  authority.  Much  proof  was  heard  on  both  the 
propositions,  which  need  not  be  particularly  set  forth,  in  as  much 
as  the  question  rests  here  upon  the  correctness  of  the  chaige  of  the 
drcttit  judge,  who  tried  the  case. 

There  was  proof  that  John  Overton,  one  of  the  owners,  went 

with  Malcolm  Gilchrist  to  procession  the  land  under  the  act  of  1806: 

that  they  ran  and  marked  the  first  line:  the  second  line  called  to 

run  south  894  poles  to  a  stake,  crossing  Duck  river.    When  they 

went  to  the  distance  called  for,  Gilchrist  stopped  and  refused  to 

run  further,  Overton  insisting  on  the  lines  being  extended  across 
34 
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the  riven  When  they  oould  not  agree,  they  both  determined  to 
go  to  the  surveyor  for  his  opinion ;  be  decided  that  Gilchrist  was 
right,  and  Overton  wrong,  upon  which  Overton  left,  and  Gilchrist, 
without  further  authority  from  Overton,  returned  of  his  own  ac- 
cord and  completed  the  survey,  pursuant  to  his  opinion  of  the  man- 
ner in  which  it  should  be  made,  by  which  a  laige  amount  of  land 
covered  by  the  grant  is  excluded  and  lost  to  the  owners,  if  it  be 
permitted  to  stand. 

Upon  thb  point,  the  court  chazged  the  jury:  '*If  Overton  agreed 
to  leave  the  determination  of  the  question  to  the  principal  surveyor, 
and  to  be  bound  by  his  decision ;  and  if  the  principal  surveyor  de- 
cided the  question  against  Overton,  and  the  survey  was  afterwards 
made  in  pursuance  of  that  decision,  it  would  be  binding  upon  Over- 
ton, although  against  his  wishes,  unless  he  had  countermanded  or 
revoked  the  authority  to  Gilchrbt,  before  he  made  the  survey •"•*- 
Thb  charge  was  too  strong,  and  was  well  calculated  to  mislead 
the  jury. 

There  is  an  attempt  made  here,  to  draw  a  distinction  between 
the  case,  where  the  deputy  surveyor  and  party  interested  go  to  the 
principal  surveyor  to  get  his  opinion  on  the  matter  in  dispute  be- 
tween them,  find  the  case,  where  they  agree  to  leave  it  to  hb  de- 
termination. If  they  take  the  opinion  of  the  surveyor,  the  person 
injured  need  not  countermand  the  survey,  but  if  they  leave  it  to 
his  determination,  he  must,  treating  it  somewhat  as  an  arbitration. 
We  cannot  recognbe  thb  dbtinction,  but  hold  the  law  to  be,  that 
where  the  deputy  refuses  to  procession  according  to  law,  and  b  sus- 
tained by  hb  principal,  and  makes  a  survey,  by  which  a  man's  land 
b  taken  from  him,  an  authority  for  him  to  make  it  must  be  proven; 
that  in  the  absence  of  proof,  the  legal  presumption  b,  that  it  was 
unauthorised.  And  that  when  the  proof  shows  that  the  owner  and 
deputy  began  to  procession  and  dbagreed  as  to  the  mode,  and  want 
to  the  principal  surveyor  for  instruction,  who  decided  for  the  mode 
adopted  by  his  deputy,  which  mode  was  illegal,  and  highly  injorioos 
to  the  owner  of  the  land,  that  a  countermand  of  survey  is  not  ne- 
cessary, and  if  it  were,  that  a  refusal  on  hb  part  to  have  any  thing 
more  to  do  with  it,  would,  in  the  absence  of  other  proof,  be  sufficient 
to  establblrthe  countermand. 

Upon  the  question  of  a  recognition  and  adoption  of  the  prooei- 
sional  survey  by  Overton,  after  it  was  made,  there  was  much  proof, 
proper  to  be  left  to  the  jury.    The  judge  charged,  'Hhat,  if  after 
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the  sunrey  was  thus  made,  Overton,  with  a  knowledge  that  the 
south  boundary  line  had  been  run  and  marked  by  M.  Gilchrbt  in 
his  processional  survey,  reoognised  or  adopted  it,  it  would  bind  him, 
although  he  had  only  recognised  it  one  day.^ 

This  portion  of  the  charge  is,  also,  too  strong;  if  the  word  **a7id^ 
had  been  substituted  for  the  word  *'or,**and  the  words  ^'processional 
survey^  for  the  words**south  boundary  line,"  soas  to  make  the  charge 
read,  ''if  Overton,  with  a  knowledge  that  Malcolm  Gilchrist  had 
made  the  processional  survey,  recognised  and  adopted  it,  as  the 
true  boundaries  of  his  tract,  he  would  be  estopped  by  it,"  the  charge 
would  have  been  right;  but  to  hold,  that  a  man  shall  be  estopped 
fimn  claimfaig  his  just  and  legal  rights  by  a  hasty,  ill-advised  and 
momentary  recognition  of  a  line,  which  had  been  illegally  run,  we 
think  would  be  exceedingly  dangerous,  and  well  calculated  to 
UMOttle  rights  to  land,  by  exposing  them  to  the  fraudulent  conduct 
of  the  land-monger,  and  the  danger  of  having  it  supported  by  per* 
jiny,  the  necessary  consequence  of  the  reception  of  parol  proof  to 
eetaUish  the  recogniti<m* 

The  case  will  be  reversed,  and  remanded  for  new  trial. 


1 
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Saunders  and  Martin  vs.  Turbevillb,  et  als, 

1.  Where  goods  were  delivered  under  a  contract  of  sale  with  a  conditiDD  mad^ 
at  the  time  of  ealei  that  a  note  for  the  purchase-money  should  be  given  with  an  eiw 
dorser :  Held,  that  no  title  to  the  goods  passed  till  the  note  with  an  endorser  was 
given  according  to  the  contract,  and  that  the  goods  were  subject  to  be  attached  in 
equity  by  the  owners,  in  the  hands  of  a  trustee  to  whom  they  had  been  subsequent- 
ly conveyed. 

3.  Where  goods  are  obtained  by  fraud,  the  contract  nf  sale  is  Toid  and  the  prop 
erty  in  them  remains  in  the  original  vendor. 

3.  Where  the  owner  of  goods  delivers  them  under  a  contract  of  sale,  and  sub- 
sequently proposes  to  take  a  deed  of  trust  on  them  from  the  individual  to  whom 
he  has  delivered  them,  takes  notes  for  the  payment  of  the  purchase-money  paya- 
ble at  different  times  from  the  times  of  the  original  contract,  and  takes  a  power 
of  attorney  to  confess  judgment  and  also  takes  an  assignment  of  other  effects  to 
secure  the  payment  of  such  notes :  Held,  that  such  proposition  and  acts  are  in 
affirmance  of  the  title  of  the  vendee,  and  that  the  original  owner  shall  not  be  board 
to  urge  that  the  title  to  the  goods  do  not  pass.    . 

4.  Where  a  deed  of  Crust  was  made  to  save  harmless  certain  seonrities  agalnet 
contingent  liabilities,  the  vesting  the  owner  of  the  goods  with  power  by  the  deed 
to  keep  possession  of  them,  and  to  continue  selUng  them  by  retail,  and  to  account  tor 
the  proceeds,  does  not  render  the  deed  fraudulent,  as  against  the  creditors  of  such 
individual. 

5.  Where  such  individual,  to  whom  the  goods  were  so  entrusted  as  aforesaid, 
by  the  provisions  of  the  deed,  appropriated  them  contrary  to  the  provisions  of  the 
deed :  Held,  that  this  constituted  no  evidence  of  fraud  on  the  part  of  tha  bene- 
ficiaries in  the  deed,  there  being  no  proof  that  they  had  any  J^nowled^  of  sucb 
fraudulent  misappropriation  of  the  effects. 

This  bill  was  filed  on  the  8th  day  of  May,  1838,  in  the  chance- 
ry court  at  Gallatin,  by  Martin  &  Saunders  against  Turbevilla 
and  others,  for  the  purpose  of  having  a  contract  of  sale  and  a  deed 
of  trust  declared  void.  Saunders  &  Martin  were  wholesale 
merchants  and  partners  in  the  town  of  Nashville.  Turbeville  was 
a  retail  merchant  in  the  town  of  Springfield,  in  Robertson  county* 
On  the  7th  of  April,  1838,  Turbeville  applied  at  the  house  of  Saun^ 
ders  &  Martin  for  the  purchase  of  a  lot  of  goods.  The  pecunia- 
ry condition  of  Turbeville  was  not  regarded  as  being  very  good.  As 
he  had  but  little  capital  upon  which  to  embark  in  the  business,  and 
as  he  was  somewhat  inexperienced,  Saunders  offered  to  sell  him  tha 
goods  which  he  wanted,  but  required  personal  security  for  the  pay- 
ment of  the  money. 

The  bill  charges,  that  Turbeville  was  embarrassed  in  his  circum- 
stances and  that  complainants  were  unwilling  to  sell  him  the  goods 


DECEMBER  TERM,  1840.  273 

[SaandBra,  et  al.  r«.  TorbeYiIlc,  et  als.] 

without  personal  security;  that  Turbeville  promised  to  ^ve  Thom- 
as B^Matthews  as  endorser  on  notes  which  he  would  execute,  pay- 
aUe  at  nine  and  ten  months  after  date,  with  interest  after  six 
months;  thatcomplainants  regarded  Matthews  as  satisfactory  secu- 
rity for  the  money,  and  thereupon,  upon  that  express  condition,  de- 
livered Iiim  goods  of  the  value  of  $1409  86. 

The  allegation  of  the  bill  in  reference  to  this  agreement  of  Tur- 
beville was  denied  by  the  answer  of  Turbeville  and  by  the  parties 
fiur  whose  use  the  deed  of  trust  was  made.  Turbeville  admitted, 
however,  that  he  promised  to  give  him  as  an  endorser,  if  he  could 
get  him  to  endorse  for  him,  but  denied  that  such  promise  was  a 
condition  precedent  to  the  delivery  of  the  goods. 

The  goods  were  accordingly  set  apart  in  the  store  house,  and 
Turbeville  left  Nashville  for  Springfield.  On  his  way  home  he  met 
a  waggoner  with  his  waggon  which  presented  an  opportunity  to 
get  the  goods  from  Nashville  to  Springfield  on  favorable  terms,  and 
gave  the  waggoner  an  order  on  Saunders  &  Martin  for  the  de- 
livery of  the  goods  to  him,  which  was  done  accordingly.  Saun- 
ders wrote  the  notes  for  the  payment  of  the  purchase-money,  pay- 
able to  T*  B.  Matthews,  for  the  amount  due  according  to  their  ua- 
dexstanding  of  the  terms  of  the  contract,  and  transmitted  them  to 
Turbeville  by  the  next  mail  after  the  purchase  of  the  goods,  with 
the  request  that  he  would  sign  them  and  get  the  endorsement  of 
Matthews  and  return  them  to  complainants  at  Nashville.  The  tes- 
timony bearing  upon  this  point  is  set  forth  in  detail  in  the  opinion 
of  the  court  which  follows  hereafter.  Turbeville  applied  to  Mat* 
tlievs  to  procure  his  endorsement  of  the  notes,  but  Matthews  re- 
fiisad  to  endorse  them  for  him.  Turbeville,  for  the  time,  said  and 
did  nothing  more  in  reference  to  the  endorsement. 

Turbeville  had  previously  administered  upon  the  estate  of  his 
deceased  father,  Wm.  Turbeville,  and  had  given  W.  Powell,  W. 
Xirby,  Thomas  B.  Matthews  and  R.  Bartlett  as  hb  securities  for 
the  faithful  performance  of  the  trust.  Turbeville  held  in  his  hands 
some  three  or  four  thousand  dollars  of  the  money  of  the  estate, 
and  the  distributees  had  instituted  suit  against  him  and  his  securi- 
ties for  their  respective  shares  of  such  estate.  See  Harrisonvs,  Tur- 
heviUtt  ante  p.  242.  Becoming  alarmed  at  their  situation,  and  be- 
ing apprehensive  of  loss,  they  demanded  of  Turbeville  indemnity. 
Turbeville  on  the  20th  of  April,  executed  a  deed  of  trust  purport- 
ing to  be  intended  to  save  harmless  the  said  securities  in  the  ad- 
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ministration  bond.  This  deed,  after  reciting  that  Turbeville  had 
administered  on  his  father's  estate  in  the  county  of  Robertsoni  and 
had  given  the  above  named  individuals  as  securities  in  a  penal  bond 
for  the  sum  of  $10,000,  for  a  faithful  administration  of  his  trusty 
and  that  there  was  in  his  hands  about  the  sum  of  $4000  due  the 
distributees,  bargained  and  sold,'  for  the  purpose  of  indemnifying 
the  said  securities,  to  Spencer  Turbeville,  one  negro  boy,  one  horse, 
some  household  furniture,  and  ^'all  the  merchandise  or  goods  now 
in  the  store  house  of  M.  J.  Turbeville,  supposed  to  be  worth  about 
four  thousand  dollars,  the  same  to  hare  and  hold  in  trust  for  the 
said  securities  and  for  no  other  purpose  whatever;  that  is  to  say, 
if  the  said  M.  J.  Turbeville  shall  discharge  the  said  bond  and  there- 
by exonerate  them,  (the  said  securities,)  from  all  liability  thereupon, 
then  this  deed  to  be  void,  but  if  said  securities  shall  be  danmified,  or 
likely  so  to  be,  by  reason  of  any  judgment  being  rendered  agaLost 
them,  then  and  in  that  case,  that  said  &  Turbevillet  on  the  requisi- 
tion of  either  of  said  securities,  is  hereby  empowered  out  of  the 
above  described  property,  either  by  sale  or  otherwise,  to  raise  so 
much  money  as  will  meet  said  judgment  or  judgments,'*  after  giv- 
ing notice,  &c.,  or  *<if  otherwise,  the  said  trustee  with  the  said  Miles 
J.  shall  continue  to  sell  off  said  goods  by  retail,  keefHUg  the  aocoimtt 
raised  from  the  date  of  these  presents  distinct  from  those  hereto- 
fore made,  and  at  all  times  allowing  said  securities  access  to  said 
books  for  inspection,  and  should  they  think  fit,  they  may  at  any 
time  appoint  another  trustee  in  the  room  of  said  Spencer  Turbeville, 
and  sucli  as  may  be  appointed  shall  pay  off  to  said  Miles  J.  all  such 
bekmces  as  may  be  due  said  Miles  J.  after  discharging  so  much  as 
the  securities  may  be  liable  for."  This  deed  was  acknowledged  by 
M.  J.  Turbeville  on  the  23d  of  April,  1838,  and  registered  on 
theSSth. 

Turbeville  continued  in  the  possession  of  the  goods,  sold  por- 
tioas  of  them,  and  applied  the  proceeds  to  such  purposes  as  suited 
him,  without  regard  to  the  deed  of  trust,  and  secretly  and  clandes- 
tinely conveyed  some  of  them,  boxed  up,  to  the  State  of  Missuvip- 
pL  He  also  removed  the  slave.  It  does  not  appear,  however, 
that  his  faithless  conduct  was  known  or  approved  by  the  beneficia* 
ries  in  the  deed. 

When  these  facts  were  communicated  to  Saunders  &  Martin, 
to  wit,  about  the  1st  of  May,  1838,  Saunders  went  down  to  Spring- 
field for  the  purpose  of  attending  to  the  investigation  of  the  mat- 
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ter.  On  his  arrival  he  called  on  the  defendant,  TurbevUle,  and 
charged  him  with  having  violated  the  agreement  upon  which  he  ob- 
tained the  goods,  to  wit,  the  giving  his  note  with  an  endorser. 
This,  Turbeville  admitted  at  some  times,  and  at  others  equivocated 
on  the  subject  Saunders  demanded  a  deed  of  trust  on  the  goods. 
This,  Turbeville  refused,  declaring  he  had  already  conveyed  thenu 
Turbeville  then,  at  the  instance  of  Saunders  acting  upon  legal  ad- 
vice, gave  him  his  notes  for  the  value  of  the  goods,  due,  and  also 
executed  a  power  of  attorney  to  one  Green,  to  confess  judgment 
on  the  notes.  He  took  an  assignment  of  the  notes  and  accounts 
of  Turbeville  as  collateral  security  for  the  payment  of  these  notes, 
and  other  smaller  notes,  which  they  held  on  him. 

These  were  found  wholly  insufficient  to  satisfy  the  debts,  most 
of  them  being  on  insolvent  persons,  although  Turbeville  had  repre- 
sented them  as  being  ample  for  the  satisfaction  of  the  claims  of  the 
house  of  Saunders  &  Martin  on  him.  The  bill  alleges,  that  the 
complainants  did  not  intend  in  the  acts  thus  done  to  sanction  ths 
previous  fraudulent  conduct  of  Turbeville,  or  to  abandon  any  of 
complainants  legal  rights  as  to  the  goods. 

The  biU  prayed  that  an  attachment  might  be  ordered  to  be  issu- 
ed, commanding  the  sheriff  of  Robertson  county  to  seize  the  goods 
and  hold  them  to  abide  the  decision  of  the  court,  and  also  an  injunc- 
tion restraining  the  defendants  from  selling  or  disposing  of  said 
goods  or  any  part  of  them,  and  from  collecting  any  debts  due  up- 
on any  previous  sale  of  such  goods,  &c.  Rucks,  circuit  judge,  on 
the  bill  verified  according  to  law,  ordered  the  issuance  of  the  writs, 
which  were  issued  accordingly. 

At  a  subsequent  period,  the  complainants  filed  a  supplemental  bill 
in  which  they  alledged,  that  they  had  obtained  judgment  against  the 
defendants,  had  procured  the  issuance  of  a^.  fa.  which  was  ui  the 
hands  of  the  sheriff  of  Robertson  county,  and  that  they  had  direct- 
ed him  not  to  sell  the  goods,  till  the  further  order  of  the  court 

Thesecurities  answered,  and  alledged,  that  they  were  informed  and 
believed,  the  sale  of  the  goods  was  absolute  and  unconditional,  and 
declared  that  the  deed  of  trust,  made  for  their  benefit,  was  made  in 
good  faith  and  was  not  fraudulent.  The  complainants  filed  repli- 
cations to  the  answers,  and  the  case  came  on  for  hearing  at  the  Oc- 
tober term  of  the  chancery  court  at  Gallatin,  1840,  on  the  bill,  an- 
swer, replications,  exhibits  and  proof.  Ridley,  chancellor,  presi- 
ding, being  of  the  opinion  that  the  goods  were  sold  and  delivered 
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without  any  condition,  and  that  the  deed  of  trust  executed  on  the 
SOth  of  Aprily  for  the  benefit  of  Turbeville's  securities,  was  not 
fraudulent  in  law  or  in  fact,  dismissed  the  bill  of  complainants  and 
taxed  them  with  the  costs.  From  this  decree  complainants  ap- 
pealed to  the  supreme  court. 

F,  B.  Fogg^  for  complainants.  The  general  principle  is,  that 
where  there  is  no  bankrupt  law,  an  insolvent  debtor  may  prefer 
one  creditor  to  another,  but  such  preferences  are  to  be  viewed 
with  jealousy  and  should  be  strictly  construed  so  as  to  guard 
against  abuse  and  fraud.  Riggs  vs.  Murray 9  2  John.  Chan.  Re- 
ports, 565,  577. 

In  this  case  there  are  two  questions: 

1st  The  property  in  the  goods  sold  by  complainants  did  not 
pass,  for  two  reasons;  first,  it  was  conditional,  and  an  endorser  was 
to  have  been  given.  The  proof  fully  sustains  this.  Saunders' 
statements  made  at  the  time  of  the  contract,  before  the  goods  were 
delivered,  are  part  of  re^  gestcB^  and  therefore  proof.  See  11  Pick- 
ering, 362.  See,  also,  as  to  conditional  sales,  1  Paige's  Ch.  Rep« 
312:  6  John.  Gh.  Rep.  437:  17  Mass.  Rep.  606:  4  Pickering,  449. 
Secondly,  Turbeville  was  insolvent  and  concealed  that  fact,  and  the 
goods  did  not  therefore  pass.  1  Paige's  Ch.  Rep.  492:  2nd  do. 
171,  2. 

2nd.  The  deed  of  trust  is  fraudulent.  There  was  no  change  of 
possession.  7th  Paig.  Ch.  Rep.  163:  3  Rand.  Rep.  410.  The  fact 
as  to  Turbeville's  carrying  off  the  goods  and  negro  is  fully  proved; 
the  deed  reserved  to  him  the  power  of  control  and  sale. 

3d.  Saunders  was  induced  to  make  the  arrangement  in  Spring- 
field by  fraud  and  misrepresentation,  and  of  coursie  it  was  void,  and 
Saunders  &  Martin  could  not  be  deprived  of  their  previous  rights 
thereby. 

James  Campbell^  for  defendants.  1.  If  goods  are  unconditioa- 
ally  sold  and  delivered,  the  vendor  must  look  to  his  security.  The 
goods  were  not  procured  by  fraud,  and  no  right  of  property  was 
reserved  at  the  time.  See  Cfiapman  vs.  Lathrop^  6  Co  wen,  110: 
2  Mason,  236 :  2  Marsh.  Ky.  Rep.  576. 

2.  The  possession  of  the  goods  by  Turbeville  and  sale  of  them, 
for  the  purpose  of  carrying  into  effect  the  deed  of  trust,  as  provi- 
ded in  the  face  thereof,  is  not  inconsistent  with  the  rights  of  the 
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curities  and  not  fraudulent  in  law.    There  is  no  pretext  for  the  as- 
sertion, that  the  deed  was  not  made  for  bonajide  purposes. 

3.  The  subsequent  fraudulent  disposition  of  a  portion  of  the 
goods  by  Turbeville  cannot  affect  the  rights  of  the  beneficiaries  of 
the  deed,  as  there  is  no  evidence  that  they  assented  to  his  conduct 
or  sanctioned  it  in  any  way  whatever.    18  John.  Rep.  515. 

TF.  A.  Cook,  for  complainants. 

Gkhbzt,  J.  delivered  the  opinion  of  the  court. 

The  original  bill  in  this  case  alledges,  that  the  complainants  had 
sold  M •  J.  Turbeville  a  parcel  of  goods  on  condition  that  he  would 
give  a  note  for  the  price  with  one  T.  B.  Matthews  as  endorser,  and 
that,  relying  on  his  performance  of  thb  condition,  they  had  deliv- 
ered to  him  the  goods,  which  in  a  few  days  afterwards  he  con- 
veyed in  trust  for  the  security  of  the  other  defendants,  who  were  his 
securities  for  the  faithful  administration  of  his  father's  estate,  and 
that  he  had  wholly  failed  to  obtain  the  endorsement  of  Matthews, 
or  give  them  security  for  the  price  of  the  goods.  They  insist  that 
they  did  not  part  with  their  title  to  the  goods,  until  the  condition 
of  the  sale  was  complied  with,  and  this  not  having  been  done,  they 
have  a  right  to  reclaim  them,  notwithstanding  the  deed  of  trust  in 
favor  of  the  other  defendants. 

The  supplemental  bill  states,  that  the  complainants  had  obtain- 
ed a  judgment  at  law  against  Turbeville,  upon  which  a^.  fa.  had 
issued,  and  had  been  levied  on  said  goods,  but  that,  they  had 
directed  the  sheriff  not  to  sell  until  the  matters  could  be  heard  in 
equity;  that  the  deed  of  trust  for  the  benefit  of  the  other  defen- 
dants was  fraudulent  and  void,  and  prays  a  decree  to  set  it  aside, 
and  that  the  property  be  sold  for  the  benefit  of  the  complainants. 

Turbeville,  in  his  answer,  denies  the  contract  for  the  goods  to 
have  been  as  the  bill  states  it,  or  that  there  was  any  condition  in  the 
sale,  and  states  that  complainant,  Saunders,  suggested  to  him  that 
Matthews  would  endorse  his  note,  upon  which  suggestion,  defen- 
dant promised  to' procure  the  endorsement  of  Matthews,  if  in  his 
power;  that  Matthews  refused  to'endorse  for  him,  and  that  the  goods 
were  delivered  without  condition  to  him,  and  obtained  without  fraud 
on  his  part,  and  were  conveyed,  to  the  other  defendants  without 
fraud,  to  indemnify  them  for  liabilities  they  were  under  for  him. 

Thft^oither  defendants  insbt  that  the  title  to  the  goods  was  vested 
35 
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absolutely  in  Turbeville,  by  the  sale  and  delirery^  aiid  thdt  th»  Gbti- 
yeyance  for  their  benefit  wad  fair  Bsti  bonajide* 

George  Thomas,  one  of  the  elerks  df  Saandets  &  Martini  states 
that  on  the  evening  the  goods  wete  soldi  and  before  they  Were  in- 
voiced, Mr.  Saunders  remarked  to  him,  that  said  Ttdrbonlle  had 
agreed  to  give  T.  B.  M&ttheWs>  of  Robertsdn  (sottnty,  as  endorser 
on  the  notes.  Mr.  Saunders  told  witness,  he  would  not  sell  Turbe- 
ville  goods  without  an  endorser. 

Wm.  A.  Walsh^  another  clerk  in  the  complainants'  store,  states, 
that  on  the  evening  that  Turbeville  laid  by  the  goods,  and  before 
they  were  invoiced  or  delivered,  he  heard  Mr.  Saunders  say  that  he 
considered  it  a  first  rate  sale,  as  Turbeville  had  to  give  Thomas  R 
Matthews  of  Robertson  county  as  security^ 

H.  S.  Kimble  states,  that  J.  W.  Saunders,  of  the  firm  of  Sdu&- 
ders  &  Martin,  went  to  Springfield,  where  TutbeViUe  tived,  in  H 
few  days  after  Turbeville  had  received  and  opened  the  goods  he 
bad  purchased  of  Saunders  &  Martin,  and  after  the  goods  had 
been  conveyed  to  a  trustee  for  the  security  of  the  other  defendants; 
that  Saunders  and  Turbeville  went  to  the  office  of  the  witness^ 
where  Saunders  urged  Turbeville  to  give  him  a  de^d  of  tnist  oik 
the  goods  also.  Turbeville  refused,  and  Saundefs  adverted  to  many 
arguments  to  induce  Turbeville  to  comply,  land  among  others  re- 
marked, ^you  know,  Mr.  Turbeville,  that  when  you  bought  ouir 
goods,  you  were  to  give  Mr.  Matthews  as  your  endorser,  and  hav- 
ing failed  to  do  so^  I  think  you  cannot  object  to  doing  any  thing  you 
can  to  secure  our  debt.*'  T6  the  frequent  repetition  oJT  these  re- 
marits,  Turbeville  would  sometimes  drop  some  short  expression  of 
indirect  acknowledgement,  and  sometimes  he  would  remain  mlent, 
but  refused  to  give  the  deed  of  trust  Turbeville  told  Saunders  that 
if  he  would  wait  a  few  days,  he  would  still  give  him  security.  But 
Saunders  insisted  that  his  credit  was  gond,  and  that  no  one  weuld 
be  his  security.  Saunders  urged  him  to  make  an  assignment  of  his 
books  and  accounts,  which  Turbeville  had  stated  irere  "Worth  f<mr 
thousand  dollars.  Turbeville  still  insisted  he  would  give  good  se- 
curity, but  finally  yielded,  and  made  the  assignment.  Saunders  W" 
ged  that  the  books  and  accounts  from  the  sl^ht  examination  he 
had  given  them  would  not  be  sufficient  to  secure  him.  Witness  pro- 
posed that  Turbeville  should  makea  power  of  attorney  to  some  per- 
son to  confess  a  judgment  in  favor  of  Saunders  &  Martin  at  the 
next  term  of  the  circuit  court,  which  would  enable  Mr»  Saunders 


DECEMBER  TERM,  1840.  979 

[Saunden,  6t  al.  m.  Tarbeville,  et  ale.] 

to  test  the  validity  of  the  deed  of  trust*  The  parties  agreed  at 
QBce  to  this  proposition,  and  the  power  of  attorney  was  executed. 

J.  Green,  states,  that  after  complainants  filed  their  bill,  he  had  a 
conversation  with  Miles  J.  Turbeville,  in  which  he  stated  to  Tur- 
beviUe  thai  he  had  heard  that  the  purchase  of  the  goods  was  made 
upon  coadiitioi^  that  he  was  to  give  Thomas  B.  Matthews  as  en- 
doi9M»r  Ifwitfaa  purchase,  which  said  Turbeville  did  not  deny  to 
bave  been  the  contract 

The^goods  iwere  sold  an  the  7th  of  April,  1838,  and  on  the  8th 
the  complainants  wrote  a  letter  to  Turbeville  at  Springfidd,  en- 
closing tw^ootesf,x>ne  at  nine  months  and  the  other  at  ten  months^ 
fortiheamouat  of  ]tbe  bill  of  goods,  in  which  they  state,  **that 
agreeably  to  our  understanding  they  are  both  made  payable  to  T. 
B.  M^tbffwSf  who  will  cheerfully  endorse  them,  we  have  no 

)iP  iH  |)osi)grijtf  to  the  same  letter,  ^hey  offer  to  sell  Turbeville 
batPf'  wd  tell  ihim  to  send -an  order  for  any  he  might  want.  The 
cUgposition^  Miles  J.  Twrbeville  was  taken  in  behalf  of  the  other 
defendants,  and  states  in  substance,  the  facts  as  they  are  stated  in 
hfP  wmrer.  The  deed  4>f  trust  is  dated  the  20th  of  April,  1838 
wd  vas  xe^^tered  on  the  25th  of  the  same  month.  The  goods  in 
cwtroversy  and  other  property,  wepe  conveyed  to  Spencer  Turbe- 
vUle  in  trusty  ,to  secure  the  other  defendants  as  securities  of  said 
Jtf  iles  J.  Xurbeville. 

{Jpon  these  fleets  it  is  insisted,  by  the^complmnants  counsel,  that 
ih(0£Qods  wer^  sold  to  TurbeviUe  Hpon  a  condition  precedent,  that 
be  was  Xo  pxecute  a  note  for  the  price,  with  Thomas  B.  Matthews 
M  endorser,  and  that  not  having  done  so,  the  property  in  the  goods 
did.9iot  pass,  notwithstanding <the  delivery  of  4hem  to  him.  From 
JfaO'Caofl^'Careful  scrutiny  of  the  evidence  in  ttus  cause,  we  are  un- 
able to  v4veAt  th^  conclu^io^,  that  there  was  such  condition  pre- 
^dept 

^heneisno  admission  by  Turbeville  that  such  a  condition  was 
laadepast  of  the  contract  On  the  contrary  he  denies  its  exb- 
^|ice  4a  ^is  answer^  and  also  in  his  deposition.  If  the  testi- 
mony of  Thomas  and  Walsh  be  admissible  as  part  of  the  res 
gestiBj  this  evidence  is  cmly  proof  o[  the  fact,  that  Saunders  said 
XwhievfiHe  had  agreed  to  give  Matthews  as  endorser.  Kimble  and 
.Greet;!  only  prove  statements  in  the  presence  of  Turbeville  that  he 
was  to^ve  Sf  atthews  as  security,  which  he  did  not  deny. 
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If  the  terms  in  which  the  statements  are  made,  were  to  be  ta- 
ken as  the  terms  of  the  contract,  we  cannot  perceive  that  it  con- 
tains a  condition  precedent,  that  the  security  was  to  be  given  before 
the  title  to  the  goods  cduld  vest  in  Turbeville;  but  when  we  take 
into  view  the  letter  of  the  complainants,  referring  to  the  endorse- 
ment of  Matthews  as  a  matter  understood  between  the  parties, 
which  they  had  no  doubt  he  would  do,  and  urging  additional  pur- 
chases of  goods,  which  it  was  proposed  to  send  to  his  order,  it  is 
apparent,  that  although  it  had  been  agreed,  that  a  note  with  Mat- 
thews* endorsement  should  be  procured,  if  practicable,  yet  that  the 
sale  of  the  goods  did  not  depend  upon  that  as  a  condition. 

The  expression  in  the  letter,  that  they  had  no  doubt  that  Mat- 
thews would  cheerfully  endorse  the  notes,  b  indicative  of  their 
confidence  in  Turbeville,  and  their  willingness  to  trust  the  procure- 
ment of  Matthews'  endorsement  by  him*  In  the  same  letter  too, 
they  offer  to  extend  further  credit  for  additional  goods,  without 
mentioning  the  subject  of  security  for  them.  Add  to  this,  the 
goods  were  delivered  to  the  carrier  without  requiring  the  security 
first  to  be  given,  or  annexing  any  condition  whatever  thereto. 

Mr.  Saunders'  treatment  of  the  case  agrees  with  this  view  of 
the  facts.  Although  Turbeville  had  been  several  weeks  in  the  pos* 
session  of  the  goods,  no  step  is  taken  in  relation  to  the  claim,  un- 
til he  heard  of  the  assignment  to  the  defendants.  And  then  when 
he  went  to  Springfield,  although  he  alleged  that  the  assignment  was 
fraudulent,  yet  he  set  up  no  claim  to  the  goods  as  his  property.  On 
the  contrary  he  urged  Turbeville  to  give  him  a  deed  of  trust  also  on 
the  goods,  thereby  acknowledging  the  title  to  them  to  be  in  him. 
When  he  failed  to  obtain  a  deed  of  trust  on  the  goods,  he  took  notes 
due  at  their  date,  instead  of  nine  and  ten  months  afterwards,  with 
a  power  of  attorney  to  confess  judgment  on  them,  and  as  a  securi- 
ty for  this  payment,  he  sought  and  obtained  an  assignment  of  Tur- 
beville's  books  and  accounts.  After  so  many  acts  in  relation  to 
this  subject,  each  predicated  upon  the  supposition  of  Turbeville's 
ownership  of  the  goods,  the  right  of  the  complainants  to  attach 
them  as  their  property  could  not  be  countenanced,  even  if  the 
proof  in  relation  to  the  contract  were  much  stronger  than  it  is. 

This  view  of  the  case  is  decisive  also  of  the  other  ground  upon 
which  they  insist  they  are  entitled  to  the  goods.  If  Turbeville 
were  guilty  of  fraud  in  procuring  the  goods,  the  contract  of  sale 
would  be  void,  and  the  complainants  would  have  remained  owners* 
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But  no  sach  allegation  is  naade  by  Mr.  Saunders  M  SpringfiekU 
nor  does  he  daim  any  title  to  goods  for  sach  cause.  Independent 
of  this,  we  do  not  perceive  any  evidence  in  the  record  going  to  ef- 
tablish  the  chaige  of  fraud  upon  TurbeviHe  in  the  procurement  of 
the  goods.  Upon  the  whole,  therefore,  we  think  the  title  to  the 
goods  did  pass  to  the  purchaser  by  the  sale  and  delivery,  and  that 
the  complainants  trusted  to  the  good  faith  of  Turbeville,  and  the 
willingness  with  which  they  supposed  Matthews  would  endorse 
the  notes. 

3.  The  next  and  only  remaining  question  is,  whether  the  deeds 
of  trust  are  fraudulent,  either  upon  their  face,  or  for  facts  extrinsic 
thereof,  proved  in  the  cause.  It  is  contended  that  the  provision  in 
the  deed,  that  Miles  J.  Turbeville,  with  the  trustee,  was  to  con- 
tinue to  sell  off  the  goods  by  retail,  constitutes  them  fraudulent. 

This  proposition,  it  is  true,  gave  Turbeville  the  joint  possession  of 
the  goods,  and  thereby  puVit  in  his  power  to  waste  them,  or  put  the 
{Nnoceeds  of  the  sales  in  his  own  pocket,  and  it  may  therefore  have 
been,  and,  as  it  has  turned  out,  doubtless,  was  an  imprudent  arrange- 
ment But  this  stipulation  is  not  inconsistent  with  the  convey- 
ance, as  the  Trustee  was  to  remain  in  the  joint  possession  of  the 
goods,  and  as  Turbeville's  possession  was  not  for  himself,  but  as  the 
agent  and  servant  of  the  parties  for  whose  benefit  the  deed  was 
made.  If  he  were  honest  and  trustworthy,  this  arrangemeniwould 
be  manifestly  for  the  benefit  of  all  concerned.  He  was  acquainted 
with  the  business  and  could  manage  it  better  than  one  who  knew 
nothing  about  it.  The  sales,  too,  would  be  made  at  a  higher  price 
than  would  have  been  produced  at  auction.  And  as  we  are  not 
to  suppose  in  advance  that  a  man  will  act  dbhonestly,  we  can  per- 
ceive nothing  in  this  arrangement  indicative  of  a  fraudulent  intent 
in  the  parties  to  the  deed. 

As  to  the  existence  of  facts  extrinsic  of  the  deed,  that  render  it 
fraudulent,  we  do  not  perceive  them.  It  is  true,  Turbeville  used  a 
amall  portion  of  the  funds  to  pay  a  debt  due  from  him  to  a  third 
person,  and  it  is  probable,  that  in  violation  of  lus  trust  and  of  hon- 
esty, he  abstracted  a  portion  of  the  goods,  and  conveyed  them  to 
Mississippi.  But  there  is  no  proof,  nor  ground  to  suspect  that  the 
other  defendants  knew  of  or  consented  to  these  acts,  and  if  no 
fraud  is  to  be  inferred  from  the  fact  that  he  was  constituted  one  of 
the  agents  to  sell  the  goods,  surely  none  can  be  imputed,  because 
of  his  subsequent  faithless  conduct. 
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We  tfaioky  Iherefore,  that  the  bill  must  be  dismissed.  But  ea  the 
eirCTimslances  of  the  case  furnished  groundsi  which  well  warrant* 
ed  this  invesiigationyaiid  as  this  proceeding  has  probably  saved  to 
the  parties  4  coD«derable  portion  cf  the  effects  secured  by  the 
dee^y  the  costs  of  the  cause  in  this  court  will  be  paid  out  of  the 
fund  in  controversy.    ASnn  the  decree. 
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[Thii  caae  waa  decidM  eome  yean  ag»  at  NaafavilW^  and  wai  <»iiiitted  in  the 
Heporta  of  that  date.  As  the  coart,  in  the  case  of  QaxUm  ti.  Jhe  SUUe^  mnie  p« 
181,  rel^ited  to  this  case  ivitkont  disapprobation,  and  item  to  approbate  it,  and 
Iw  the  Keporte^  regatds  il  as  sonad  law,  it  is  deemed  wofthj  of  insertion  here.} 


John  son  and  Wifb  vs.  Thjb  Statb* 

1.  If  a  patent  in  chastisinn;  bis  <AM  exceed  the  bounds  of  moderation,  and  in« 
tiec  omel  and  mefcUeM  panishment,  be  is  a  trespasser  and  Kable  to  be  punished 
hj  indictflMnt. 

%  It  ie  not  the  lailiotion  of  panishmeiit  whieh  oonstitntes  the  oflhnoe,  bnl  the 
excess;  and  what  shall  be  regarded  as  exoessiTie,  is  not  a  conclniion  of  law  hi 
the  court  to  annonncct  bat  is  a  question  of  lact  Sor  the  determination  of  the  jurj. 


a.  Where  te  eircait  jadge»  after  reeitiag  ceiuin  Aiots  as  stated  bj 
told  the  jurjr  if  tbej  bdisYed  the  statement  of  these  witnesses,  then  the  chastisement 
inflicted  by  the  parent  exceeded  ^Uhe  bounds  of  moderation  and  reason,  and  was 
barbarous  in  the  extreme:**  Held,  that  this  was  makin|;,  what  constituted  excess 
of  lAinishttient,  a  ciMlasien  of  law«  was  an  inyariott  of  the  provinoe  of  jai7,and 
thsfefoie  enreneoQS. 

TuBUEY,  J.  delivered  the  opinion  of  the  coort* 

The  )%ht  of  parents  to  chastise  their  refractory  and  disobedient 
children,  is  so  necessary  to  the  gDvemment  of  families  and  to  the 
good  order  of  society,  that  no  moralist  or  law-giver  has  ever 
thought  of  interferitig  with  its  existence,  or  of  calling  upon  them 
to  account  for  tiie  manner  of  its  exer dse  upon  light  or  (rivolotn 
pretences.  But  at  the  same  time  that  the  law  has  created  and  pre- 
served this  right,  in  its  regard  for  the  safety  of  the  child  it  has  pre- 
iBcribed  hounds  heyond  which  it  shall  not  be  carried. 

In  chastising  a  child,  the  parent  must  be  careful  that  he  does  not 
exceed  the  bounds  -of  moderation,  and  inflict  cruel  and  merciless 
punishment ;  if  he  do,  he  is  a  trespasser,  and  liable  to  be  punished 
by  indictment  It  is  not,  then,  the  infliction  of  punishment,  but 
the  excess  which  constitutes  the  ofience,  and  what  this  excess 
shall  be,  is  not  a  conclusion  of  law,  but  a  question  of  feet  for  the 
determination  of  the  jury. 
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Bearing  in  mind  this  principle,  let  us  examine  the  charge  of  the 
court  below,  and  see  whether  this  case  has  been  properly  submitted 
to  the  jury.  The  judge  said,  "If  the  jury  believed  that  the  defend- 
ants took  hold  of  the  child,  and  one  of  them  struck  the  child  with 
her  fists,  and  pushed  her  head  against  the  wall,  and  then  led  her  off 
to  another  house,  and  with  a  stick  or  switch  struck  her,  as  she  was 
led  along,  and  that  the  defendants  took  the  child  into  a  room  and 
tied  her  to  a  bed-post  with  a  rope,  and  kept  her  tied  there  for  two 
hours  or  even  half  an  hour,  and  in  that  situation  whipped  her  with 
a  cowskin  at  different  intervals,  as  described  by  witnesses,  it  would 
dearly  exceed  moderation  and  reason,  and  would  be  barbarous  in 
the  extreme.''  Now,  under  this  charge,  what  was  left  for  the  con- 
sideration of  the  j  ury  7  Surely  nothing  but  the  credibility  of  the  wit- 
nesses. They  were  told,if  they  believed  them,  then  there  was  excess 
of  punishment.  Now,  is  not  this  making  what  constitutes  excess 
of  punishment  a  legal  conclusion,  instead  of  a  question  of  fact,  or  is 
it  not  charging  the  jury  upon  the  fact?    Unque^ionably  it  is. 

By  the  constitution  of  this  State,  judges  are  permitted  to  state 
the  testimony,  and  declare  the  law;  but  they  are  prohibited  from 
instructing  the  jury  upon  the  weight  of  the  testimony,  or  as  to  the 
conclusion,  to  which  it  must  bring  their  minds.  This  is  peculiarly 
the  province  of  the  jury  itself,  and  constitutes  the  very  pur- 
poses for  which  it  is  made  to  form  a  part  of  our  judicial  sys- 
tem. In  this  case  the  judge  should  have  said  to  the  jury,  if  you 
believe  the  facts  (stating  them)  as  proven  by  the  witnesses,  and  in 
your  opinion,  they  constitute  excess  of  punishment,  then  the  law 
pronounces  the  defendants  guilty. 

This  would  have  been  keeping  the  power  of  the  court  and  jury 
within  their  proper  sphere.  But  when  the  court  told  the  jury 
what  the  residt  of  the  facts  proven  (if  true)  would  be,  a  power  was 
exercised  not  given  by  law,  and  a  verdict  given  under  the  charge 
cannot  be  sustained. 

We  are,  therefore,  of  the  opinion  that  the  judgment  in  this  case 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 
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Sheppard  vs.  Johnson. 

1.  Whether  a  statute  ifl  the  law  of  the  land  within  the  meaning  of  the  8th  section 
of  the  bill  of  rights,  always  depends  upon  two  propositions:  1st.  That  the  legis- 
lature had  the  power  to  pass  it.  fid.  That  it  is  a  general  and  public  law,  equally 
binding  upon  every  member  of  the  community. 

3.  If  the  legislature  had  the  power  to  deprive  »  ireeman  of  his  freehold  by  an 
act  of  legislation,  yet  the  court  would  not  adjudge  that  that  body  intended  to  ex- 
ercise  so  high  a  prerogative,  unless  the  law  so  declared  in  express  and  direct  terms; 
mich  a  result  could  not  be  arrived  at  by  equitable  constractioa  of  a  statute. 

9.  A  grantee  who  neglected  to  have  his  land  processioned  in  accordance  with 
^e  act  of  1819,  is  not  bound  by  an  erroneous  procession  made  by  the  survey or« 
and  estopped  thereby  from  claiming  to  his  true  line. 

George  D.  Johnson  instituted  this  action  of  ejectment  in  the 
circuit  court  of  Haywood  county,  on  the  8th  day  of  June,  1838, 
against  Egbert  Sheppard,  for  the  recovery  of  the  possession  of  land, 
Ijdng  in  said  county,  and  in  the  possession  of  Sheppard.  Johnson 
derived  his  title  from  a  grant  by  the  State  of  North  Carolina,  to 
John  Rice,  and  Sheppard  from  a  grant,  by  the  same  State,  to  Jos. 
Green.  Both  of  these  tracts  were  surveyed  previous  to  the  year 
1789,  by  Isaac  Roberts,  and  according  to  the  surveys  of  said  Ro- 
berts, as  now  ascertained,  the  grants  lie  adjoining  each  other,  and 
do  not  conflict. 

In  the  year  1819,  the  legislature,  with  a  view  of  preventing  liti- 
gation, passed  an  act,  directing  the  surveyors  general  of  the  several 
districts,  lying  south  and  west  of  the  Congressional  reservation 
line,  to  give  notice  in  the  newspapers  to  the  owners  of  North  Ca- 
rolina grants,  to  come  forward  and  have  them  processioned,  and  in 
36 
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thj  event  that  they  did  not  do  so,  that  the  surveyors  general  should 
proceed  to  procession  tfaem«  &;c. 

In  the  year  1S19,  Adam  R.  Alexander  was  appointed  surveyor 
general  of  the  district  in  which  the  land  in  controversy  lies.  Alex* 
aader  testifies,  that  according  to  the  terms  of  the  act  of  1819,  he 
did,  on  the  17th  day  of  June,  1820,  make  publication  m  one  news- 
paper published  in  Nashville  and  one  in  Knoxville,  for  all  persons 
claiming  lands  in  said  tenth  district,  by  virtue  of  grants  from  the 
State  of  North  Carolina,  to  come  forward  by  the  time  specified  in 
said  act  and  procession  their  grants,  and  that  said  office  would  be 
open  on  the  first  Monday  in  December,  1820,  for  receiving  entries. 
That  he  had  made  diligent  enquiries  for  the  field-notes  of  Isaac 
Roberts,  the  surveyor  who  had  surveyed  the  Hatchie  connection, 
of  which  the  land  in  controversy  was  a  part,  but  was  unable  to 
procure  them.  That  Murray,  his  lawfully  authorised  deputy,  un- 
der his  directions,  processioned  the  Rice  and  Green  grants,  and  that 
in  accordance  with  the  processional  survey  so  made,  he  laid  down 
the  said  grants  on  the  general  plan  of  the  appropriated  lands  of  his 
district.  Alexander  further  testified  that  Murray  informed  him 
that  he  was  wholly  unable  to  trace  out  and  identify  the  corners 
and  lines  called  for  in  the  Roberts  survey. 

It  appeared  from  other  testimony,  that  the  survey  of  Roberts  and 
the  survey  of  Murray  varied  from  each  other.  That  accord- 
ing to  the  survey  of  Roberts,  the  defendant,  Sheppard,  was  living 
within  the  limits  of  the  Green  grant,  but  according  to  the  survey 
of  Murray,  he  was  on  the  Rice  grant,  and  that  the  survey  of  Mur- 
ray threw  about  750  acres  of  land  belonging  to  the  Green  grant 
within  the  boundaries  of  the  Rice  grant. 

Martin,  judge,  upon  the  above  facts,  charged  the  jury,  that  by 
the  act  of  1819,  grantees  of  land  in  the  Western  District,  had  the 
privilege  of  identifying  their  own  lands,  by  having  them  proces- 
sioned or  surveyed;  that  in  the  event  they  failed  to  have  them  pro- 
cessioned as  the  act  directed,  and  within  the  time  therein  prescrib- 
ed, it  became  the  duty  of  the  surveyor  general  of  each  district,  to 
give  notice  as  is  by  said  act  directed,  and  upon  such  information  as 
he  could  procure,  to  survey  all  the  grants  which  might  be  within 
his  knowledge,  lying  in  his  district,  and  spread  the  same  upon  the 
general  plan  of  his  district ;  that  where  the  grantee  failed  to  have 
his  grant  processioned  within  the  time  prescribed,  and  the  survey- 
or £ifterwards  surveyed  the  same,  and  spread  the  same  upon  the 
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general  plan  of  his  district,  such  re-survey  aad  re-marking  would  be 
binding  and  condasive,  and  the  grantee  would  be  estopped  from 
denying  or  disputing  such  lines,  although  they  might  Vary  from 
the  original  lines  and  comers,  and  cover  other  and  different  lands 
from  those  covered  by  the  original  location,  unless  such  surveyor 
acted  corruptly  and  fraudulently,  with  the  intent  to  injure  the  gran- 
tee ;  that  the  law  presumed  that  the  surveyor  had  acted  honestly 
and  done  his  duty  in  all  things. 

He  further  charged  the  jury,  that  the  new  lines  as  marked  by 
the  surveyosy  were  in  contemplation  of  law  the  lines  of  the 
original  survey,  and  that  the  conclusion  of  the  law  could  not  be 
contradicted  by  showing  that  the  lines  and  corners  of  the  original 
aurvey  were  different  from  the  lines  and  corners  of  the  re-survey. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  for  all  the 
land  in  possession  of  the  defendant,  which  was  covered  by  the  pro- 
cessional survey.    The  defendant  appealed  in  error. 

Loving^  for  the  plaintiff  in  error.  The  defendant  insists  that 
there  is  error  in  the  charge  of  the  circuit  judge,  and  alleges  that 
whilst  it  is  admitted,  that  in  the  case  of  McNairy  vs.  Hightower^ 
3d  Ten.  Rep.  302,  McKean  vs.  Tait,  1st  Ten.  Rep.  199,  pro- 
cessioning  or  re-marking  was  held  binding;  and  in  the  case  of 
Cramer  Sf  Dickerson  vs.  Norris*s  lessee^  I  Yer.  Rep.  62,  Houston^s 
lessee  vs.  Pillow^  Thomas,  76.481,  Danisms  lessee  vs.  Smith  Sp 
TajHey^  lb.  496,  Clark  vs.  McElhanie,  not  reported,  McLemore 
vs.  Brown,  MSS.,  Riggs  Sf  Prichard  vs.  Parker,  Meigs*  Rep.  43, 
the  doctrine  of  estoppel  as  a  positive  rule  of  law,  was  applied  to 
re-marking,  &c.,  by  which  the  State  and  grantee  were  estopped ; 
yet  it  will  be  seen  in  all  these  cases,  that  the  grantees,  or  those 
claiming  under  them,  were  parties  present  at  the  re-marking  or  pro- 
cassioning,  and  assenting  thereto,  by  which  act  they  were  estop- 
ped. See  Com.  Dig.  Estoppel  A.  An  estoppel  is,  when  a  man 
18  concluded,  by  his  own  act  or  acceptance,  to  say  the  truth,  &c. 

But  in  the  case  before  the  court,  neither  of  the  grantees  or 
claimants  was  a  party  to  the  survey  of  1819,  and,  therefore,  did 
nothing  to  be  estopped  by.  See  Whiteside  vs.  Singleton,  Meigs' 
Rep.  207,  where  Overton  refused  to  let  Gilchrist  proceed  with  the 
procession  under  the  act  of  1806,  and  the  survey  was  held  to  bind 
no  one. 

3nd.  In  all  the  cases  of  re-marking  or  proc  essioning,  the  doc- 


288  JACKSON: 

[Sbeppard  vs.  Johnaon.] 

trine  of  estoppel  is  not  unqualifiedly  applied,  but  conditionally  so* 
The  re-marking  must  be  in  reasonable  conformity  to  the  grant — » 
See  Gamer  4*  Dickersan  vs,  Norris*s  lessee^  1  Yer.  Rep.  62, 
Hotistofi's  lessee  vs.  Pillow  Sf  Thomas^  lb-  481,  Davis's  lessee 
vs.  Smith  4*  Tapley^  lb.  496,  Riggs  Sf  Prichard  vs.  Parker^ 
Meigs' Rep.  43. 

3rd.  The  question,  Whether  the  re-survey  or  re-marking  is  in  rea* 
sonable  conformity  with  the  calls  of  the  grant,  is  a  question  of  law, 
that  should  be  passed  upon  by  the  court,  and  its  judgment  thereon 
given  in  charge  to  the  jury.  See  1  Yer.  Rep.  488,  the  case  of 
Houston^s  lessee  vs.  Pillow  ^  Thomas^  and  the  case  of  Riggs  ^r 
Prichard  vs.  Parker^  Meigs'  Rep.  43. 

4th.  Whilst  we  admit  that  the  legislature  might  well  pass 
such  an  act  as  the  one  of  1819,  ch.  1,  without  doing  violence  to 
the  con&it^tution,  and  injury  to  the  vested  rights  of  any,  yet  we 
insist,  that  the  consequences  flowing  from  that  act,  by  the  error 
committed  in  the  survey  made  by  Murray,  has  involved  the  vested 
rights  of  individuals,  if  they  are  to  be  forced  to  take  the  land  in  the 
new  survey,  without  their  consent,  in  place  of  the  land  called  for 
and  lying  within  the  calls  and  boundaries  of  their  old  grants  and 
lines,  to  an  extent  not  sanctioned  by  the  constitution ;  and  that 
said  survey  must  stand  for  naught,  and  be  for  nothing  held,  being 
void  for  want  of  constitutional  power  in  the  legislature.  See  Jack' 
son  vs.  DaviSf  5  Cowep's  Rep.  123,  and  Jackson  vs.  Frosty  5  Cow* 
en,  346,  2  Dallas,  304;  and  the  case  of  Blake  vs.  Dougherty^  5th 
Wheaton,  which  shows  that  the  grantee  b  entitled  to  the  land 
specified  in  his  grant,  if  the  grant  is  not  void  for  uncertainty;  and 
if  the  beginning  corner  can  be  found  and  identified,  the  grai^tee 
shall  have  his  )and  tber^,  and  cannot  be  compelled  to  take  other 
land. 

J.  H.  Talbot^  for  defendant  in  error.  It  b  contended  that 
the  act  of  1819,  ch.  1,  sec.  7,  8,  2  Scott's  Rev.  449-50,  directing 
the  surveyors  general  io  procession  the  North  Carolina  grants  after 
giving  public  notice  in  the  papers,  requiring  the  owners  of  said 
grants,  on  or  before  the  Ist  day  of  October,  1820,  to  cause  the  same 
to  be  processioned^  does  not  bind  the  said  grants  to  the  processioning 
lines  thus  made  by  the  surveyor  general,  in  default  of  the  owners 
coming  forward,  and  themselves  causing  the  surveyor  to  processiou 
them*    Thb  b  certainly  an  erroneous  view  of  the  subject^  when  wo 
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look  at  all  the  acts  upon  the  subject  of  processioning  lands.  The 
first  acton  the  subject  is  the  aciof  1723,  ch.  1,  entitled,  ''An act 
for  settling  the  titles  and  bounds  of  land."  See  1  Scott's  Rev, 
p.  34.  The  first  section  of  which,  requires  all  persons  to  proces- 
sion their  lands  once  in  every  three  years,  and  the  5th  section  pro- 
vides, that  the  same  shall  be  done  by  the  surveyor  general,  attend- 
ed by  four  reputable  freeholders,  in  default  of  the  owner  causing  the 
same  to  be  done,  which  bounds  so  established  by  the  surveyor, 
^shall  be  deemed  a  sufficient  processioning  as  if  the  same  had  been 
been  done  by  the  consent  of  the  party." 

The  6th  section  provides,  that  where  the  land  of  any  person  has 
been  twice  processioned,  such  person  shall  be  deemed  and  adjudged 
the  sole  owner  of  said  lands,  and  that  upon  any  suit  commenced  for 
such  landst  the  party  in  possession  may  plead  the  geaeral  issue  and 
give  this  act  in  evidence. 

The  act  of  1729,  ch.  6,  1  Scott,  p.  42,  was  next  passed,  enti- 
tled, "An  act  for  the  more  effectual  and  speedy  putting  in  execu- 
tion the  act  for  settling  the  title  and  bounds  of  people^s  lands^^^ 
Ibe  first  section  of  which,  makes  some  immaterial  alterations  as  to 
the  mode  of  appointing  freeholders  to  procession  the  lands,  and  im- 
poses higher  penalties  for  neglect  of  duty  in  such  freeholders.  The 
3d  section  provides,  that  where  the  bounds  cannot  be  fully  ascer- 
tained by  such  freeholders,  they  shall  make  return  thereof  accord- 
ingly;  that  in  such  ease»  the  surveyor  may  be  ordered  to  run  the 
bounds  at  the  charge  of  both  parties,  in  the  same  manner  as  is  be- 
fore (in  the  act  of  1723)  provided  to  be  done,  where  one  party  re- 
fuses to  have  his  lands  processioned. 

I  refer  to  these  acts  to  show  what  was  the  design  of  this  proces- 
/rioningj  and  the  meaning  of  the  term  procession.  It  certainly 
means  the  establishment  wndjlxing  of  boundary,  by  which,  in  the 
pery  nature  of  things,  all  parties  are  bound. 

Then  comes  the  act  of  1806,  ch.  1,  sec.  21, 1  Scott,  p.  899,  which 
enacts,  that  it  shall  and  may  be  lawful  for  any  person  or  persons, 
who  m^y  be  desirou3  of  establishing  the  bounds  of  any  lands  he 
may  claim  by  virtue  of  any  title  derived  from  North  Carolina,  or 
which  may  thereafter  be  derived  from  that  State,  which  said  title  is 
good  and  valid  in  law,  to  cause  the  same  to  be  processioned^  &c. 
Now  it  cannot  be  denied,  that  if  the  terms  of  this  act  were  com- 
plied with  by  making  the  publication  as  required,  that,  not  alone  the 
person  seeking  to  establish  his  boundary  would  be  precluded  from 
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setting  up  any  other  boundary,  but  all  persons  adjoining  would  be 
bound,  if  they  had  actnal  or  constriLctive  notice  of  the  proceeding. 
Under  this  act  mere  private  surveys  were  made,  which  our  courts 
have  decided,  bound  the  party  making  such  private  survey,  but 
they  have  never  ruled,  that  where  notice  was  given,  and  the 
proceeding  was  in  conformity  to  law^  that  those  who  owned  lands 
adjoining  would  not  also  be  bound  by  such  processioning.  Such 
laws  are  based  upon  public  policy,  the  quiet  of  titles  and  pos- 
.  sessions,  requiring  every  man,  who  holds  real  property  to  look  after 
ity  that  all  may  know  what  and  where  every  one  claims.  Upon 
the  same  policy  is  based  all  our  acts  of  limitations  and  registration 
laws,  and  numerous  other  laws  that  might  be  cited. 

When  the  legislature  of  1819  came  to  legislate  upon  the  subject, 
after  the  treaty  of  1818,  when  the  lands  south  and  west  of  the 
Congressional  reservation  line  were  to  be  opened  for  entry,  hav- 
ing experienced  great  inconvenience  from  defective  legislation  upon 
this  subject,  they  took  hold  of  the  subject  like  men  who  under- 
stood what  they  were  about ;  they  knew,  that  about  one-third  in 
value,  if  not  in  area,  of  all  this  country  was  covered  by  old  grants 
from  North  Carolina.  There  was  what  is  called  the  "Big  creek  con- 
nection,'' covering  the  northern  half  of  Shelby,  and  the  Southern 
half  of  Tipton  counties ;  next  "the  BigHatchie  connection,'*  cover- 
ing the  northern  half  of  what  is  now  Tipton,  and  extending  up 
through  the  middle  of  Haywood;  next  "the  Forked  Deer  connec- 
tion*"  covering  apart  of  Lauderdale,  Haywood,  Dyer  and  Gibson ; 
next  **the  Obion  connection,"  covering  a  large  part  of  Gibson,  Obion 
.  and  Weakly  counties;  next  "the  Big  Sandy  connection,"  covering  al- 
most the  whole  of  Carroll  county,  and  numerous  other  smaller 
connections  upon  the  Tennessee  and  other  waters. 

These  old  grants,  if  ever  actually  surveyed,  from  the  long  lapse 
of  time,  and  the  death  of  those  who  were  present  at  their  survey, 
in  all  probability,  could  not  be  identified.  A  large  number  of  citi- 
sens  had  claims  for  land,  and  had  a  right  to  demand  of  the  legis- 
lature, by  suitable  enactment,  to  require  of  those  who  had  old 
claims,  to  show  where  they  v)ere^  and  so  to  designate  them,  that  jus- 
tice should  be  done  to  all.  With  such  feelings,  the  legislature  of 
1819,  took  up  the  subject,  and  after  laying  off  the  country  in  five 
surveyors'  districts,  and  providing  for  the  appointment  of  a  surveyor 
general  for  each,  they  direct  the  whole  country  to  be  divided  into 
sections  of  5  miles  square.    And  by  the  7th  section  of  the  actt 
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each  of  the  surveyors  general  are  required  to  cause  to  be  published 
at  least  three  weeks  in  one  or  more  papers  at  Nashville  and  Knox* 
ville,  the  boundaries  of  his  district,  notifying  all  persons  who  may 
be  desirous  of  making  entries  within  the  same,  the  day  on  which  his 
office  will  be  open,  &c.,  and  requiring  all  persons  claiming  lands 
within  the  said  district  by  virtue  of  grants  from  N.  Carolina,  to 
cause  the  same  to  he  processioned  before  the  first  day  of  October, 
1820,  &c.  Can  it  be  doubted  what  the  legislature  meant  by  the 
term  procession?  it  was  a  term  well  understood,  and  had  a  techni- 
cal  meaning.  If  the  grantees  had  appUed  to  the  surveyor  general, 
and  required  of  him  to  procession  their  lands,  and  he  had  run  the 
lines  precisely  as  they  were  run  by  the  surveyor  in  1820,  none 
would  doubt,  but  the  grantees  would  be  bound  by  such  lines.  But 
the  legislature  saw,  that  if  they  stopped  here,  as  was  proved  byfor^ 
mer  enactments  on  this  subject,  they  would  not  avoid  the  difficulty 
anticipated;  that  many  of  the  grantees  would  fail  to  attend  to  the 
requisitions  of  the  law,  and  this  country  would  be  plunged  in  all 
the  difficulties  that  had  been  visited  upon  other  parts  of  the  State, 
respecting  the  titles  to  lands ;  hence,  they  enact  in  the  7th  section, 
that  if  any  person  or  persons,  claiming  as  aforesaid,  shall  fail  to 
identify  his,  her  or  their  grants  agreeably  to,  and  within  the  time 
prescribed  by  the  foregoing  section,  it  shall  and  may  be  lawful  for 
the  surveyors,  and  they  are  required  to  cause  to  be  run  andptainly 
marked  in  the  manner  prescribed  by  original  surveys,  all  such 
grants  agreeably  to  their  calls  respectively,  provided  the  calls  are 
special  or  depend  upon  other  grants,  the  locality  of  which  may 
be  clearly  identified,  &c.  And  they  further  provide,  that  ''when 
thus  laid  down  it  shall  not  be  lawful  for  any  subsequent  enterer  to 
cross  said  lines  by  a  survey,  upon  any  entry  made  under  this  act.'* 
It  is  argued  that  this  prohibition  shows  that  the  object  of  the  law 
was  only  to  protect  the  old  grants  from  the  invasion  of  subsequent 
entries,  and  not  to  fix  their  rights,  or  to  establish  their  boundaries^ 
this  construction  would  do  great  violence  to  the  good  sense  of  the 
enlightened  body  of  1819^  They  were  aware,  that  in  all  probabil- 
ity not  a  single  marked  tree  might  be  found.  They  were  aware, 
that  in  many  cases  no  surveys  were  actually  made,  and  in  no  case 
were  there  more  than  twocornersmadetoasurvey,andinnocase  had 
a  line  been  marked  from  one  cornier  to  another;  and  that,  probably, 
they  would  have  to  be  surveyed  according  to  some  special  call,  and 
if  some  corners  should  be  found,  many  others  might  not,  and,  there- 
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fore,  they  provide  that  they  shall  "fc  run  and  plainly  marked;** 
but  lest  some  subsequent  enterer  might  say,  that  as  no  trees,  cor- 
responding with  those  called  for  by  the  grant,  were  found,  (should 
they  fail  to  find  them,)  or  that  no  actual  surrey  was  made  at  the 
time  of  the  grant,  and  that,  therefore,  the  survey  was  not  made 
in  conformity  to  law,  the  surveyor  general  is  prohibited  from  re- 
ceiving any  entry  or  making  any  survey  to  crass  the  procession 
Knes* 

The  legislature  had,  by  the  7th  section,  and  the  first  part  of  the 
8th  section,  enacted,  that  the  old  grants  should  be  processionedf 
either  by  the  owners  or  the  surveyor  general,  or  sworn  officer,  or  in 
other  words,  that  their  boundaries  should  be  establishedf  and  this 
prohibition  was  only  made  to  make  it  effectual.    Such  a  constnx> 
tion  as  contended  for  by  the  plaintiff  in  error,  would  permit  the  old 
grantees  to  claim  by  the  processioning  lines  or  not, — to  blow  hot, 
or  blow  cold,  (a  thing  abhorred  by  the  law,)  to  claim  to  the  old 
boundary  on  the  one  side,  and  to  the  new  on  the  other,  and  thus  pro- 
duce interminable  confusion.    When  some  of  the  old  comers  were 
fcund  at  the  extreme  east  end  of  the  Big  Hatchie  connection,  by 
James  Brown,  and  he  attempted  to  establish  the  doctrine,  that  the 
old  grants  must  go  to  the  old  comers,  he  was  resisted,  and  it  was 
promulgated,  whether  right  or  wrong,  that  the  question  was  set- 
tled, and  here  a  large  majority  of  the  old  grantees,  aU^  I  believe, 
except  one,  the  landlord  of  the  plaintiff  in  error,  tacitly  acquiesced 
in  the  decision.    But  should  the  doctrine  be  established,  that  it  is 
optional  with  any  one  of  them  to  claim  to  the  old  or  the  new  cor- 
ners, a  batch  of  law  suits  would  be  engendered,  to  such  an  extent, 
that  no  man  can  predict  the  evil  consequences.    It  should  be  re- 
collected, this  is  not  the  only  connection  of  old  grants,  where  the 
old  entries  were  not  found,  and  others  may  be  found  hereafter.    If 
these  old  grants  are  permitted  to  be  moved  from  the  position  they 
now  occupy,  they  of  course  will  cover  land  now  held  by  younger 
entries^  the  whokkngth  of  tfie  connection  on  the  north.    Did   the 
legislature  of  1819,  intend  to  permit  this?  To  give  such  a  con- 
struction to  the  act,  must  be  in  direct  violation  of  their  meaning. 
The  object  of  all  the  procession  laws  as  shown  from  the  act  of  1723, 
down  to  the  act  of  1819  inclusive,  shows  that  the  object  of  such 
laws  was  to  Jix  the  boundaries  of  such  lands  so  processioned.    The 
terms  re-marking  and  processioning  may  be  regarded  in  our  laws 
as  synonymous  terms. 
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It  has  been  contended  that  the  ro'^survey  ha?  not  been  ma  1e  in 
reasonable  conformity  to  the  grants,  and,  therefore,  the  grantees 
are  not  bound.  This  is  a  mistake;  the  question  of  ^treasonable  con- 
formity," is  a  question  of  fact,  ^'according  to  all  the  circum  tances 
of  the  case."  What  were  the  circumstances  in  the  case?  These 
old  surveys  had  been  made  upwards  of  40  years;  all  those  persons 
who  were  present  when  this  old  base  line  was  run,  were  dead,  the . 
field  notes  lost  or  destroyed;  a  base  line  was  only  run  aast  and 
west,  and  making  but  two  comers  to  each  tract  of  land,  no  marts 
from  one  comer  to  the  other ^  and,  therefore,  the  old  base  line  was 
nothing  but  an  imaginary  line.  How  was  the  surveyor  general  of 
the  10th  district  to  guess  at  what  variation  the  old  base  line  was  runt 
More  than  reasonable  exertions  were  not  required  by  law.  The 
court  have  said,  that  a  survey  is  in  reasonable  conformity  with  the 
calls  of  the  grant,  provided  it  is  made  in  good  faith,  although  the 
compass  may  vary  from  the  old  survey. 

The  old  comers,  that  were  found  by  Brown  in  1825,  were 
found  after  the  country  was  settled:  he  found  by  accident  one  of 
the  corners  of  the  extreme  eastern  tracts  and  by  finding  another  he 
was  able  to  calculate  the  variation  at  which  the  old  base  line  was 
run,  and,  therefore,  was  able  to  find  two  or  three  others,  but  to  this 
day,  these  surveys  have  not  been  run  out,  or  they  would  lay  ac* 
cording  to  theold  base  line.  Such  experiments  were  arrested  by  the 
decision  in  the  case  of  Brown  vs.  McLzmare^  at  Reynoldsburgh, 
where  Judge  Turley,  sitting  as  special  judge,  delivered  the  opinion 
of  the  court.  But  should  the  plaintiff  in  error  recover  the  land  in 
controversy,  there  is  no  doubt  many  an  experimental  line  wil}  be 
run,  and  if  one  old  grantee  finds  he  can  get  the  house  or  orchard  of 
bis  neighbor,or  his  field,  or  land,  he  likes  better,  or  a  spring,  he  will 
bring  a  suit  or  take  possession,  and  be  sued;  and  a  harvest  of  litiga- 
tion will  ensue.    This  was  not  the  object  oi  the  act  of  1819* 

TiTKUST,  J.  delivered  the  opinion  of  the  court* 

Two  grants  were  issued  by  the  State  of  North  Carolina,  one  for 
two  thousand  five  hundred  acres  of  land  to  John  Rice,  the  other 
for  one  thousand  five  hundred  to  Joseph  Greer.  These  grants  are 
founded  on  entries  in  what  is  called  the  Big  Hatchie'  connection, 
in  the  Western  District  of  the  State  of  Tennessee.  This  connec- 
tion consists  of  a  great  number  of  locations  made  by  Isaac  Roberts. 
S7 
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prorious  Ui  the  y^ar  1789,  lying  aovtb  and  scmtfa  of  a  caonroon  base 
liQe,  and  imUuaUy  dependant  oa  each  other.  At  the  time  these 
loeations  were  made*  the  base  liae  was  rua  by  Roberts^  and  trees 
at  dififerent  placee  marked  upon  it.  No  other  lines  whatever  were 
run  or  marked.  The  twe»  entries  of  Rice  and  Qreer  lie  on  the 
north  side  of  the  base  line,  and  adjoin  each  other.  The  lessor  of 
the  plaintiff  claims  under  the  grant  of  John  Rice^  and  the  defend* 
ani  under  that  of  Joseph  Greer.  These  grants  do  not»  by  th«i 
location,  conflict  with  each  other;  and  the  defendant's  possession  is 
confined  to  the  limits  of  Greer's  grant.  This  weald  seem  to  be 
eenctusive  upon  the  rights  ef  Ihe  parties;  and  would  be^  but  for  a 
difficulty  which  has  been  produced  by  a  procession  of  this  oemecH 
tion  of  land  under  the  provisions  of  the  act  of  1819»  ch.  1.  This 
not  was  passed  to  make  provision  for  the  adj«idication  of  North 
Carolina  land  claims*  and  for  satisfying  the  same  by  an  appropria^ 
tion  of  the  vacant  soil  south  and  west  of  the  Congressional  reser- 
vation line.  By  the  7th  section  it  is  provided,  that  each  surveyor 
^hall  publish  the  boundaries  of  his  district,  notifying  all  persons  de« 
sirous  of  making  entries  within  the  samoi  of  the  day  on  which  his 
office  will  be  opened  for  the  reception  of  entries^  and/e^iuiriog  all 
persons  claiming  lands  therein,  by  virtue  of  a  grant  or  grants  from 
the  State  of  North  Carolina^  to  cai/se  the  same  to  be  processioned 
before  the  1st  day  of  October,  1S30. 

The  8th  section  provides,  that  if  any  person  or  persons  cbimii^ 
as  aforesaid,  shall  fail  to  identify  his,  her  or  their  grants  agreeable  to 
and  within  the  time  prescribed  by  the  7th  section^  it  shall  and  may 
be  lawful  for  the  surveyor  of  the  District  in  which  sueh  grants  may 
Ke,  to  cause  the  same  to  be  run  and  plainly  marked  in  the  manner 
prescribed  for  original  surveys^  agreeably  to  the  calls,  provided  they 
are  special  or  de|)end  upon  the  grants,  the  locality  of  which  may 
be  clearly  identified ;  the  lines  of  which  when  thus  surveyed,  and 
marked  out  and  laid  down  upon  the  general  plan,  it  shall  not  be 
lawful  for  any  subsequent  enterer  to  cross^  but  the  same  shall  be 
notice  to  all  subsequent  enterers. 

The  owners  of  tiie  Big  Hatchieoenneotien^  neglected  to  comply 
with  the  provisions  of  the  7th  section  of  thi$  statute  witiun  thetimn 
preseribedt  and  the  surveyor  of  the  district  in  which  it  lies«  proceed 
ed  to  perform  the  duties  required  of  him  by  the  8th  section*  In 
doing  so,  he  commenced  at  the  beginning  oormer  of  the  base  Kne, 
and  in  running  east  according  to  oonrsoi  from  not  making  a  psopcc 
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a&owanea  for  th«  vmriatioii  of  the  cocnptwi  mA  a  neglect  in  sotrch* 
ing  tor  ihe  marked  trees  en  said  line,  he  varied  ftotn  the  line  ori- 
ginally run  by  Roberts  south,  to  a  considerable  extent  fVdm  the 
liegiftning  to  the«nd«  He  were  net  more  successful  in  marking 
the  diTiding  lines  north  and  eosith  between  the  diSerent  claims  ly- 
iag  on  the  bale  tiae.  By  means  of  these  mistakes,  every  grant  is 
removed  firem  the  position  it  originally  occupied^  and  made  to  cover 
lands  not  originally  embraced  by  its  lines.  The  consequence  of 
this  has  been,  that  unless  the  owners  of  the  lands  in  this  connection 
erould  mutually  agree  to  hM  either  by  the  old  locations  of  Roberts, 
w  by  the  precession  made  tmder  the  act  of  1619,  there  will  be  a 
very  entangled  confliction  of  boundary  between  them.  This  they 
have  not  done.  For  the  lessor  of  the  plaiatifT  claims  under  the  pro- 
^seseion,  and  the  defendant  under  the  original  locations  and  it  is  this 
that  produces  the  controversy  between  them,  for  by  the  procession 
the  grant  of  Rice  is  made  to  cover  a  portion  of  the  land  oon* 
taitted  within  the  gmnt  of  Greer  according  to  the  eatry^  and  ef 
which  the  defendant  is  in  possession, 

tfpen  the  trial  in  the  circuit  court,  the  judge  charged  the  jury, 
that  if  a  grantee  of  lands  in  the  Western  District,  failed  to  have 
4iis  land  processioned  within  the  time  prescribed  t^  the  act  of  1819, 
4mA  the  surveyor  0f  the  district  oaused  the  same  to  be  done  and 
eprsad  upon  the  general  plan  of  his  district^  it  would  be  binding 
and  conclusive  upon  the  grantee,  and  that  he  would  be  estopped 
Irasi  denjring  or  disputing  the  lines  thus  established,  atthe^ugh  they 
Alight  vary  from  the  original,  and  cover  other  and  different  lands 
than  were  covered  by  the  original  location.  There  was  a  judg- 
ment for  the  lessor  of  the  plaintiff,  to  reverse  which  this  writ  of 
error  is  prosecuted.  The  question  for  consideration  is,  whether 
Ibo  ddeadant  is  bound  by  the  procession,  and  estopped  thereby 
fjnem  elatming  the  land  covered  by  his  entry  and  grant  according 
tio  their  aik. 

That  the  land  in  ^ute  id  covered  by  the  entry  Hii  gmnt  of 
Joseph  Greer,  can  admit  <^no  controversy ;  and  of  consequence  he 
and  those  claiming  tmder  him  have  had  the  legal  title  thereto.  The 
question  then  b  atonoe  presented,  if  it  be  lost,  how  has  it  been 
done?  It  is  not  pretended  it  has  been  done  by  voluntary  convey- 
ance ;  and  the  8th  section  of  the  Declaration  of  Rights  in  the  Cott- 
etitntion  of  Tennessee,  in  conformity  with  nuigna  chartaf  provides, 
tlMkt  no  flsanehaS  be  disseised  ef  Ms  fl^hold  but  by  the  jndgmewt 
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pronous  to  the  year  ITSd,  lying  a«lh  and  scruth  of  a  conoon  btse 
Une,  and  rm)^ ually  dependant  oa  each  other.  At  the  time  these 
IcKMktioafl  wave  made^  the  base  line  was  run  by  Roberts^  mad  trees 
at  diffisrent  plaoes  marked  upon  it.  No  other  lines  whatever  were 
run  or  marked.  The  tw9  entries  of  Rice  and  Oreer  lie  on  the 
north  side  of  the  base  line,  and  adjoin  eaeh  other.  The  lesser  tt 
tbe  plaintiff  claims  under  the  grant  of  John  Rioei  and  the  defend* 
ent  under  that  of  Joseph  Oreer.  These  grants  do  not*  by  theii 
locationy  conflict  with  eatih  other;  and  the  defendant's  possession  is 
confined  to  the  limits  of  Greer's  grant.  This  would  seem  to  be 
eonelu^ive  upon  the  rights  of  (be  parties;  and  would  bOf  but  for  a 
difficulty  which  has  been  pre<biced  by  a  procession  of  this  eoviech 
lion  of  land  uncker  the  provisions  of  the  act  of  1819»  ch.  1.  TUe 
net  was  passed  to  make  provision  for  the  aciy«Mlication  of  North 
Cerolina  land  claims*  and  for  satisfying  the  same  by  an  appreprifr* 
tion  of  the  vacant  soil  south  and  west  of  the  Congressional  reser- 
vatien  line.  By  the  7th  section  it  is  provided,  that  each  surveyor 
dhall  publish  the  boundaries  of  his  district,  notifying  all  persons  do* 
sirous  of  making  entries  within  the  same^  of  the  day  on  which  his 
office  will  be  opened  for  the  reception  d'entrieSf  and/equiring  all 
persons  claiming  lands  therein,  by  virtue  of  a  grant  or  giants  from 
the  State  of  North  Carolina^  to  caifee  the  same  to  be  processioned 
before  the  1st  day  of  October,  1890. 

The  8th  section  provides,  that  if  any  person  or  persons  claiming 
aa  aforesaid,  shall  fail  to  identify  his,  her  or  their  grants  agreeable  to 
and  within  the  time  prescribed  by  the  7th  section^  it  shall  and  may 
be  lawful  for  the  surveyor  of  the  District  in  which  sueh  grants  aoay 
lie,  to  cause  the  same  to  be  run  and  plainly  marked  in  the  manner 
prescribed  for  original  surveys^  agreeably  to  the  calls,  provided  they 
are  special  or  de|)end  upon  the  grants,  the  locality  of  which  may 
be  clearly  identified ;  the  lines  of  which  when  thus  surveyed^  and 
marked  out  and  laid  down  upon  the  general  plan,  it  shall  not  be 
lawful  for  any  subsequent  enterer  to  oross^  but  th€i  same  shall  be 
notice  to  all  subsequent  enterers. 

The  owners  of  tl»e  Big  Hatchie  oonneotaeni  neglected  to  comply 
wilh  the  provisions  of  the  7tfc  section  of  thiil  statute  within  thetimn 
lireseribed,  and  the  snrvejTorof  the  district  in  whieh  it  lies,  proceedf 
ed  t^  perform  the  duties  required  of  him  by  the  8th  section*  la 
dofi^  so,  he  commenced  at  the  beginning  oorner  of  the  bnse  Knoy 
and  in  running  east  according  to  oourse,  from  not  making  n  pcopsff 
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•lk>wmiieo  for  tht  nwiatioii  of  the  OMnptssi  wd  a  ne^ect  in  sotroh* 
teg  tor  the  niariDed  trees  on  said  li&e»  be  varied  from  the  line  ori- 
ginally run  by  Roberts  south,  to  a  considerable  extent  fVom  the 
begiaoing  to  the  end.  He  were  nM  more  successful  in  marking 
tfie  diTiding  lines  north  and  eosith  between  the  different  claims  ly- 
lag  on  the  base  iine.  By  means  of  these  mistakes^  eve>ry  grant  is 
removed  firetn  the  position  it  originally  occupied^  and  made  to  cover 
limds  not  originally  embraced  by  its  lines.  The  consequence  of 
thb  has  been*  that  unless  the  owners  of  the  lands  in  this  connection 
erould  mutually  agree  to  hold  either  by  the  old  locations  of  Roberts, 
or  by  the  precession  made  imder  the  act  of  1819,  there  will  be  a 
very  entangled  confliction  of  boundary  between  them.  This  they 
have  not  done.  For  the  lessor  of  the  plaintiff  claims  under  the  pro- 
^session,  and  the  defendant  under  the  original  locations  and  it  is  this 
that  produces  the  controversy  between  them,  for  by  the  processioh 
the  grant  of  Rice  is  made  to  cover  a  portion  of  the  land  oon* 
tailed  within  the  grant  o(  Greer  according  to  the  eatryi  and  ef 
which  the  defendant  is  in  possession. 

Upon  the  trial  in  the  circuit  court,  the  judge  charged  the  jury, 
that  if  a  grantee  of  lands  in  the  Western  District,  failed  to  have 
his  land  processioned  within  the  time  prescribed  by  the  act  of  1819, 
and  ^he  surveyor  of  the  district  caused  the  same  to  be  done  and 
epread  upon  the  general  plan  of  bis  district,  it  would  be  Unding 
and  'Conclusive  upon  the  grantee,  and  that  he  would  be  estopped 
Imia  denying  or  disputing  the  )ines  thus  establisbed,  although  they 
mi^kt  vary  from  the  original,  and  cover  other  and  different  lands 
Ihaa  were  covered  by  the  original  location.  There  was  a  judg- 
meol  for  the  lessor  of  the  plaintiff,  to  reverse  which  this  writ  of 
error  b  prosecuted.  The  question  for  consideration  is,  whether 
the  defendant  is  bound  by  the  procession,  and  estopped  thereby 
frem  daiming  the  land  covered  by  his  entry  add  gtant  according 
to  th^r  ce)b. 

That  the  limd  in  dispute  is  covered  by  the  entry  Hd  grant  of 
Joseph  Greer,  can  admit  of  no  controversy ;  and  of  consequence  he 
and  those  claiming  under  him  have  had  the  kgal  title  thereto.  The 
question  then  is  at  otioe  presented,  if  it  be  lost,  how  has  it  been 
done  7  It  is  not  pretended  it  has  been  done  by  voluntary  convey- 
ance; and  the  8th  section  of  the  Declaration  of  Rights  in  the  Geo- 
etilntioA  of  Tennessee,  in  cmiformity  with  nuigna  charta^  provides, 
4hai  no  manehiA  be  disseised  ef  Ms  freehold  but  by  the  jodgmem 
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of  his  peers  or  the  law  of  the  land.  It  has  not  been  done  by  the 
judgment  of  his  peers,  and  it  only  remains  to  inquire  whether  it 
was  by  the  law  of  the  land. 

It  b  contended  that  the  act  of  1819,  b  the  law  of  the  land,  and 
that  by  a  fair  construction  of  it,  the  defendant  has  lost  his  right  to 
the  land  that  he  originally  owned,  and  is  compelled  to  take  in  lien 
thereof,  other  and  different  lands  as  specified  by  the  erroneous  pro- 
cesiion  of  the  surveyor  under  the  powers  vested  in  him  by  the 
act. 

Whether  a  statute  is  the  law  of  the  land  within  the  meaning  of 
the  8th  section  of  the  Bill  of  Rights,  always  depends  upon  two 
proportions: 

1st.  That  the  legislature  had  the  constitutional  power  to  pass  it. 

2  J.  That  iiua  general  and  public  law,  equally  binding  upon 
every  member  of  the  community. 

If  we  were  to  give  the  construction  asked  for  by  the  lessor  of  the 
plaintiff  to  tha  act  of  1819,  we  should  find  it  exceedingly  diflicult, 
when  testaJ  by  theabova  propositions,  to  declare  it  the  law  of  the 
land.  But  we  are  relieved  of  the  necessity  of  determining  this  deli- 
cate question,  because  we  do  not  believe  the  construction  asked  for 
to  be  correct.  Suppose  the  legislature  to  have  the  power  to  pass  a 
statute,  such  as  it  is  argued  the  act  of  1N19  b,  by  which  a  freeman 
is  to  be  deprived  of  h'n  freehold,  yet  this  result  cannot  be  produced 
by  equitable  construction,  but  must  be  by  positive  enactment.  If 
the  power  exbt,  it  is  a  high  prerogative,  and  we  will  not  intend 
that  the  legislature  design  to  ezercbe  it,  unless  they  say  so  in  ex- 
press words.  No  argument  from  policy  or  inconvenience,  or  the 
harmony  of  system,  can  be  permitted  to  have  any  weight,  in  th^ 
decision  of  such  a  question. 

Has  the  legislature  provided,  then,  by  the  act  of  1819,  expressly, 
that  a  grantee  who  neglects  to  have  his  land  processioned  as  therein 
directed,  shall  be  bound  by  an  erroneous  procession  made  by  the 
surveyor,  and  estopped  thereby  from  claiming  to  his  true  line?  As* 
suredly  not.  Indeed,  if  construction  could  be  resorted  to  for  the 
purpose  of  establishing  this  principle,  it  would  be  found  exceed- 
ingly difficult,  if  not  impossible,  so  to  construe  the  statute. 

It  is  unquestionably  true,  that  it  was  a  thing  very  much  to  be 
desired  that  all  the  old  grants  in  the  Western  District  should  be 
identified  before  the  offices  were  opened  under  the  act  of  1819,  for 
the  reception  of  entries ;  and  no  doubt  the  legislature  bad  great 
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anzioty  to  hare  this  done,  in  order  to  prevent  a  conflict  of  titles 
and  consequent  litigation,  with  the  evils  of  which  they  were  well 
acquainted  by  previous  experience ;  and  no  doubt  they  did  design 
to  do  whatever  they  l^ally  might,  to  cut  off  this  fruitful  source  of 
mischief.  They  have  provided  that  in  the  case  of  neglect  on  the 
part  of  the  grantee  to  have  his  land  processioned,  the  surveyor  may 
do  so  from  the  best  information  he  can  procure,  and  cause  the  same 
to  be  placed  upon  the  general  plan;  and  that  no  entry  shall  be 
made  within  the  limits  thus  processioned.  If  in  addition  to  this, 
they  had  said  that  the  grantee,  in  consequence  of  his  neglect,  should 
be  bound  by  the  prDcet3sion  thus  made,  and  estopped  from  saying 
that  it  did  not  cover  his  land,  all  danger  of  conflict  and  confusion 
would  have  been  completely  obviated.  Who  can  doubt  that  noth- 
ing but  an  apprehended  want  of  power  prevented  this  being  done? 
The  statute  is  drawn  with  marked  ability,  and  bears  in  its  every 
feature,  strong  marks  of  a  deep  anxiety  that  the  Western  District 
should  not  be  visited  by  that  evil  resulting  from  the  uncertainty  of 
land  titles,  which  had  afflicted  so  heavily  the  other  portions  of  the 
State.  Eveiy  thing  is  done  to  prevent  conflicts  between  the  old 
grants  and  new  entries,  except  compelling  the  grantees  to  abide 
by  an  errooeou)  proce»ion  of  the  surveyor.  If  the  grantee  pro- 
cession his  land  under  the  7th  section  of  the  statute,  there  is  an  end 
aSiL  If  the  surveyor  procession' it  correctly,  there  is  likewise  an 
end  of  it.  If  it  be  processioned  by  the  surveyor  incorrectly,  all 
persons  are  prohibited  from  interfering  therewith ;  so  that  the 
grantee  may  take  it  if  he  pleases.  So  that  the  only  contingency  is 
a  refusal  on  his  part  to  be  bound  by  an  erroneous  survey  on  the 
part  of  the  State.  The  not  having  provided  for  this  by  express 
jsnactmentt  is  almost  conclusive  evidence,  that  it  was  not  so  de- 
signed* 

We  then  think  the  charge  of  the  circuit  judge  was  erroneous,  be- 
cause the  statute  does  not  expressly  undertake  to  disseize  the  de- 
fendant of  his  freehold,  and  that  if  such  a  thing  could  be  done  by 
construction,  such  is  not  the  legitimate  construction  of  the  statute. 
This  decision  is  not  in  conflict  with  the  case  of  McLemore  and 
J?roum,  determined  at  Reynoldsburgh  in  1829;  that  was  a  contest 
between  the  grantee  and  enterer.  The  grantee  chose  to  take  the 
land  assigned  by  the  State,  and  the  entry  was  pronounced  void  un- 
der the  8th  section  of  the  act  of  1819.    The  court  expressly  re- 
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fused  ta  timt  case  t0  detennine  ths  qucBtkm  nade  in  tli^      Imimg 
muiecessarjr  fpr  its  decision. 

The  judgineot  of  the  circiiit  court  wfll  be  rerervMli  and  the 
seBiaaded  for  a  new  triid. 


Tahtm  PS.  James^  4ind  JoRiiBOir. 

1.  BhMB  wkl  to  Tsiiua  ten  h«ad  of  Mttle,  delivared  than  m4  etee««tdtkjn 
of  mh  for  them  to  Tatum :  Held,  Ist,  that  a  rerbal  sale  of  such  property  was  good 
and  vetted  a  ralid  title  in  tbe  vendee.  3nd.  That  when  a  bill  of  sale  is  taken  for 
anch  prepeKj  the  statutee  of  registration  do  not  raqoire  it  to  be  registered.  3d. 
Thai  a  IHflof  sale  having  ban  takeB«it  waa  propwl/  nad  to  ike^mtf  as  ihe  best 
endfloce  of  tbe  contract. 

d.  If  a  part  J  oontmot  for  perseaal  property  aad  Oie  poesesslsn  foMala  im  Iba 
Teador  eo  that  BO  title  paaws  oiusfpi  by  deed*  4ie  deed  iMisiba.ragialeMdsrit 
is  void  as  to  creditors. 


?.  Aaaleof  atlaveiaaatbeby  deedregistfredibiitlbeoonrtfaMBtaidtlNibj 
ooastruction  the  title  passes  by  verbal  contract  and  delivery,  as  betveen  the  par* 
ties,  and  that  a  deed  restored  is  only  necessary  as  against  the  creditors  of  the 
Tender. 

ftruee  sold  to  Tatum  tea  head  of  cattle  for  the  sum  of  #45  )B» 
on  the  28th  day  of  January,  1839.  The  cattle  were  delivered, 
the  asoaey  paid,  and  a  bill  of  sale  executed  and  delivered  on  the 
same  day.  Jameson  sued  out,  in  the  county  of  Carroll,  the  cou^ 
ty  of  the  residence  of  the  parties,  an  attachment  against  Bruce. 
This  attachment  came  to  the  hands  of  Johnson,  a  constable,  who 
levied  it  upon  the  cattle  in  the  possession  of  Tatum.  A  jqdgaMttt 
was  rendered  upon  this  attachment  by  a  justice  of  the  peace,  and 
o  eesuli^tent  txponoM  issued  on  the  99th  day  of  January,  1839,  ond 
the  cattle  were  sold  by  Johnson  by  virtue  thereof.  The  biU  of  ealo 
was  registered  on  the  1st  day  of  February  succeeding. 

Tatum  sued  Jameson  and  Johnson  by  suit  in  trover  on  tbe  I3tli 
of  May,  1839,  in  the  circuit  court  of  Carrell  county.  The  defiin- 
daote  pleaded  not  guilty,  and  justification  by  attachments  Issue 
was  taken  on  these  pleas  and  the  cause  was  submitted  to  a  jury  at 
tiie  January  term,  1841,  Totten,  judge,  presiding.  H^  cbaiigfDd  the 
jaryi  that  the  contract  of  sale  having  keen  reduced  to  writing  and 
evidenced  by  deed,  such  deed  must  have  been  rMnstered  before  the 
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Wvy  of  tbe  atiachmenty  or  tht  attachment  wooU  bold  the  proper* 
tjr.  Tho  jury  rendered  a  verdict  in  favor  of  the  deieodants.  Th# 
}^Btiff  moved  the  oeurt  for  a  aew  trial  which  was  oveiruled,  aa«l 
thereupon  he  appealed  in  erron 

BuUoci  and  McCarry^  for  the  plaintiC  1st*  A  sale  of  this  de- 
scription of  personal  property  is  not  required  by  our  statutes  to  be 
reduced  to  writings  and  having  been  reduced  to  writing,  it  is  not 
required  to  be  registered. 

3.  It  was  the  best  evidence  of  the  contract,  and  therefore  pro{^ 
erly  admissiUe  as  evidence  to  the  jnry. 

A*  W.  O.  Tatten.  The  attachment  was  levied  on  the  property 
before  the  bill  of  sale  for  it  was  registered.  The  defendant  there- 
fore had  a  prior  lien  on  the  property,  as  a  creditor  of  the  vendor, 
provided  it  be  necessary  that  bills  of  sale  for  such  personalty  should 
be  registered. 

**A11  bills  of  sale  for  the  absolute  conveyance  of  slaves  or  other 
personal  property,  shall  be  acknowledged  by  the  party  executing 
the  same,  or  be  proved  by  at  least  two  subscribing  witnesses,  and 
be  thereupon  registered.** — Act  of  1831,  ch.  90,  sec.  I. 

^All  such  deeds  and  other  instruments  mentioned  in  the  first 
section  of  this  act,  not  so  proved  and  registered  as  aforesaid,  shall 
he  null  and  void  as  to  existing  or  subsequent  creditors  or  bonafdt 
purchasers  without  notice.** — See  same  Act. 

Registration  u  necessary  to  vest  the  legal  title,  where  the  sub- 
ject of  the  conveyance  is  real  property,  it  being  substituted  for 
livery  of  seisin^  and  in  this  respect  it  is  for  the  benefit  of  tbe  par- 
ties. But  in  every  other  respect,  the  registry  acts  were  made  for 
the  benefit  of  third  persons,  not  parties  to  the  contract  of  sale. 
Therefore  a  sale  of  personal  property  by  parol,  or  writing  not  re- 
stored, is  valid  betweea  the  parties,  but  void  only  **ns  to  existing 
or  subsequent  creditors  or  ftona^^tfe  purchasers  without  notice." 
The  statute  does  not  declare  the  contract  void  as  between  the  par- 
ties. Hot  has  the  statute  any  operation  unless  those  creditors  or 
purchasers  be  creditcurs  or  purchasers  of  the  grantor  or  vendor. 
The  bill  of  sale  was  admitted  and  read  as  a  registered  paper;  it  was 
afterwards  proved  also,  as  a  common  law  paper;  the  construction 
iist  given  to  the  registry  acts,  by  plaintiff's  counsel,  that  the  hill 
of  sale  could  be  properly  read,  as  a  registered  paper,  was  correct 
Bat  as  the  defendant,  a  creditor  of  the  vendor  bad  caused  the  prop- 
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erty  to  be  attached  before  the  date  of  registratinii«  the  sale  is  voul 
as  to  defendant.  Vide  Hays  vs.  McOtiire^  8  Yer.  Rep.  92:  WU* 
Kams  vs.  Walton^  8  Yer.  Rep.  387:  Bradshaw  vs.  Thomas^  7 
Yer.  Rep.  497:  Grady  vs.  Sharron^  6  Yer.  Rep.  32L 

GicsEN,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover  for  the  recovery  of  the  value  of  ten 
head  of  cattle.  The  plaintiff  proved  the  sale  and  delivery  of 
the  cattle  to  himself,  by  Felix  M.  Bruce»oQ  the  28th  of  January, 
1839,  and  the  payment  of  $45  75  therefor,  by  him  to  Bruce,  which 
money  Bruce  immediately  paid  out  in  discharge  of  executions 
against  himself.  He  also  read  a  bill  of  sale  for  the  same  property, 
registered  the  first  day  of  February,  1839,  executed  by  Bruce  to 
him.  He  also  proved  the  execution  of  the  bill  of  sale  by  the  sub- 
scribing witnesses.  He  also  proved  that  the  defendants  took  out 
of  his  possession  a  part  of  said  property.  The  defendants  justified 
their  seizure  of  the  property  by  virtue  of  an  attachment  in  favor 
of  Jameson  vs.  Bnice,  issued  the  29th  of  January,  1839,  and  levi- 
ed  on  the  cattle  in  dilute  the  same  day,  by  Johnson,  the  other  de- 
fendant, who  was  a  constable. 

The  court  charged  the  jury,  "that  a  parol  sale  of  this  kind  of 
property  was  good,  when  accompanied  by  delivery  and  value  paid; 
but  when  it  was  reduced  to  writing  as  by  deed  or  bill  of  sale,  it  be- 
ing of  the  character  of  this  paper,  it  merged  the  verbal  transfer  and 
was  of  no  validity  until  registration  as  against  creditors  of  the  ven- 
dor; s^o  that  the  levy  of  attachment,  if  prior  to  registration,  would 
hold  a  lien  on  the  property.*' 

The  jury  found  a  verdict  for  the  defendants,  and  the  plaintiff  ap> 
pealed  to  this  court.  The  court  erred  in  the  charge  to  the  jury 
in  saying  that  the  written  evidence  of  the  contract  was  of  no  va- 
lidity until  it  was  registered,  &s  against  creditors  of  the  vendor. — 
This  is  not  a  contract  of  sale  which  the  law  requires  to  be  evidenced 
by  writing.  A  verbal  sale  and  delivery  (as  the  court  properly  told 
the  jury)  will  vest  in  the  purchaser  a  good  title.  But  if  he  choose 
to  take  a  written  transfer,  surely  his  title,  which  vested  by  the  de* 
livery,  b  not  divested  by  the  mere  execution  of  a  bill  of  sale  by  the 
vendor.  The  bill  of  sale  only  thereby  becomes  the  best  evidence 
of  the  contract,  and  in  this  case  was  very  properly  proved  and 
read  to  the  jury;  but  its  registration  not  having  been  required  by 
the  law,  could  neither  add  to  nor  detract  from  its  validity. 
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If  a  party  contract  for  personal  property,  and  the  possession  ro« 
main  in  tlie  vendor,  so  that  no  title  passes  except  by  the  deed,  such 
deed  must  be  registered,  or  it  is  void  as  to  creditors  or  purchasers 
without  notice. 

>  But  where  no  deed  is  necessary  to  pass  the  title,  and  consequently 
no  registration  necessary,  the  existence  of  a  deed  is  of  no  conse* 
quence,  except' as  constituting  the  best  evidence  of  the  terms  of 
the  contract.  The  case  is  not  therefore  embraced  in  the  act  of 
1831,  ch.  90. 

It  is  not  like  the  case  of  a  slave.  There  the  sale  is  required  to 
be  by  deed  registered.  But  the  court,  by  construction,  have  said 
that  the  title  passes  by  delivery  as  between  the  parties,  and  that  a 
deed  registered,  is  only  necessary  as  it  regards  the  creditors  of  the 
vendor.  But  this  doctrine  has  no  application  to  the  case  before  the 
court*    Let  the  judgment  be  reversed,  and  tho  cause  remanded. 


StaTB  of  TsifNESSEB  t^.   CrOSS. 

1.  Betting  on  elections  is  indictable.    Act  of  1833,  ch.  25,  sec.  2,  N.  Sl.  C.  491. 

3.  Where  an  order  is  made  by  a  circuit  judge  directing  a  prosecution  by  the 
attorney  for  the  State,  ea;  q^Soo,  without  Hmiting  the  time  within  which  it  must  be 
executed,  it  operates  as  a  mandate  to  the  officer  so  long  as  the  cause  for  making  it 
exists,  and  the  thing  directed  remains  unaccomplished. 

3L  In  an  indictment  for  bettinif  on  an  election,  an  allegation  charging  the 
pendency  of  the  general  election  for  a  particular  year,  and  that  the  bet  was  made 
npon  the  event  of  that  election  is  sufficient.  It  is  not  necessary  to  charge  that  the 
defendant  bet  upon  the  success  of  any  particular  candidate. 

At  the  March  term,  1840,  of  the  circuit  court  of  Henderson 
county,  Dunlap,  judge,  presiding,  on  the  motion  of  King,  district 
attorney,  the  following  order  was  made:  *'It  appearing  to  the  sat- 
is&ction  of  the  court,  that  James  N.  Cross,"  (and  some  twenty  oth- 
ers) **have  been  guilty  of  a  misdemeanor  by  betting  upon  elections, 
and  it  further  appearing,  that  no  pdhon  will  prosecute  them;  it 
is  therefore  ordered  by  the  court,  thai  the  attorney  general  file 
bills  of  indictment  against  them,  ex  officio^  without  a  prosecutor 
marked  thereupon." 

At  the  March  term  at  which  this  order  was  made,  no  bill  of  in- 
dictment was  found  by  the  grand  jury.    At  the  May  term  succee- 
38 
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ding,  King,  district  attorney,  presented  under  and  by  virtue  of  the 
order  of  the  previous  term  an  indictment  against  Cross  and  others 
endorsed,  "Filed  ex  officia  by  order  of  the  court.'*  This  indict- 
ment charged,  that  "on  the  first  day  of  August,  1839,  in  the  coun- 
ty of  Hardeman,  there  was  pending  an  election  for  governor  of 
the  State  of  Tennessee,  a  representative  in  the  congress  of  the  U. 
States  and  a  senator  and  representative  in  the  general  assembly  of 
the  State  of  Tennessee,  and  that  one  James  N.  Cross  and  J.  K.  Bet- 
tesworth,  &c.  on  the  first  day  of  August  aforesaid,  in  the  county 
aforesaid,  whilst  the  said  election  was  pending,  did  bet  and  wager 
with  each  other  upon  the  event  of  said  election,  money,  bank  notes^ 
hills  single,  merchandise  and  other  valuable  things  of  the  value  of 
ten  dollars,  contrary,''  &c. 

At  the  January  term,  1841,  the  defendant  appeared  and  moved 
the  court  to  quash  the  indictment,  which  was  done,  Dunlap,  judge, 
presiding.    King,  in  behalf  of  the  State,  appealed  in  error. 

Attorney  Oeneralt  for  the  State. 

FeniresSf  for  defendants. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  betting  on  an  election.  The  indict* 
ment  was  filed  ex  officio  by  the  district  attorney  in  obedience  to 
an  order  made  at  the  previous  term  of  the  court.  It  is  insisted  that 
this  order  ceased  to  confer  such  power  on  the  district  attorney 
from  the  expiration  of  the  term  at  which  it  was  m.ade.  We  do  not 
think  so;  there  is  no  legal  analogy  from  which  such  a  conclusion 
can  be  drawn.  When  an  order  of  court,  directs  a  thing  to  be 
done,  without  limiting  the  time  within  which  it  must  be  performed, 
it  continues  to  speak  so  long  as  the  cause  for  making  it  exists,  and 
the  thing  directed  remains  unaccomplbhed. 

2.  It  is  argued  that  the  indictment  is  bad,  because  it  does  not  al- 
lege that  the  bet  was  made  on  some  particular  election,  and  was 
dependant  upon  the  result  of  that  contest;  that  the  allegation  of 
the  pendency  of  the  general  election  for  1839,  and  that  the  bet 
was  made  upon  the  event  of  that  election,  is  insufficient  Wethink 
the  allegation  is  sufficient;  the  word  ^^event"  is  as  expressive  as  the 
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word  "result.**  It  means,  issue,  hap,  chance,  success,  that  follows 
doing  any  thing,  and  is  appropriately  used  to  express  the  idea,  up- 
on which  the  bet  depended.  The  allegation  of  the  pendency  of 
the  election,  and  that  the  defendant  bet  upon  the  event  of  that 
election  is  sufficient.  It  b  not  necessary  that  the  indictment 
should  alledge  that  the  party  bet  upon  the  success  of  any  par- 
ticular candidate.  The  circuit  court  erred  in  quashing  the  in- 
dictment in  this  case.  The  judgment  must  be  reversed  and  the 
cause  remanded  to  be  proceeded  in  according  to  law. 


Clauc  vs.  WnuAiia. 

The  ftet  of  1809,  ob.  63|  iee.  1,  authoriflto;  an  appeal  in  ^^anj  civil  caie^  embra- 
oaeee  of  garaiihment,  and  the  ptiirtj  aggriered  in  each  proceeding  bath  a  right 
to  appeal  from  the  judgment  of  the  joetice  ae  in  other  civil  cat 


Clark  recovered  judgment  against  Pate  before  Day,  a  justice  of 
the  peace  for  Madison  county.  Execution  thereupon  came  to  the 
hands  of  Sharp  a  constable.  Sharp  could  find  no  property  of  Pate 
wherewith  to  satisfy  this  execution,  and  summoned  Williams  to  ap- 
pear before  Day,  the  justice,  oh  the  1st  day  of  July,  1839,  to  say 
what  he  was  indebted  to  Pate,  and  what  effects  of  Pate  he  had  in 
his  hands  or  knew  of.  Williams  appeared  and  answered  that  he 
bad  some  money  and  some  effects  of  Pate's,  but  not  enough  to  sat- 
isfy the  executions  and  claims  which  he  had  in  his  hands  against 
Pate.  Day  rendered  judgment  on  the  answer  in  favor  of  Williams 
the  garnishee.  Clark  appealed  to  the  circuit  court  of  Madison 
county.  At  the  April  term,  1840,  of  the  circuit  court,  the  court. 
Read,  judge,  presiding,  dismissed  the  cause  on  the  ground  that  the 
statute  did  not  authorise  an  appeal  in  such  a  case. 

Brinkkj/t  for  Clark,  contended  that  the  act  of  1809,  authorised  an 
appeal;  that  a  garnishee  was  made  a  ^^party"  by  summons;  that 
he  appeared,  answered  and  judgment  was  rendered  for  or  against 
him;  that  this  was  a  civil  proceeding,  and  that  the  parties  were 
within  the  letter  of  the  statute  as  well  as  the  spirit. 

Scurlockt  for  the  defendant 
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Green,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  summoned,  at  the  suit  of  the  plaintiff,  before 
a  justice  of  the  peace,  to  answer  as  a  garnishee,  what  he  was  in- 
debted to  one  Hartwell  Pate.  He  appeared,  and  having  answer- 
ed, the  justice  gave  judgment  against  the  plaintiff  for  the  costs;  and 
refused  to  give  judgment  against  the  garnishee.  From  this  judg- 
ment the  plaintiff  appealed  to  the  circuit  court,  where  the  defen- 
dant's counsel  moved  the  court  to  dismiss  the  cause  for  want  of  ju- 
risdiction, which  motion  was  sustained  and  the  cause  dismissed. 

The  bill  of  exceptions  states,  that  the  reason  why  the  court  re- 
vised to  take  jurisdiction,  was,  that  the  court  was  of  opinion  that  the 
statute  authorising  appeals  from  the  judgment  of  justices,  did  not 
extend  to  garnishment  cases.  In  this  opinion  there  is  error.  The 
act  of  1809,  ch.  63,  sec.  I,  (Car.  &  Nich.  92,)  provides  that  ^'when 
any  person  or  persons  may  be  dbsatisfied  with  the  judgment  of  any 
justice  of  the  peace,  in  any  civil  cause,  such  person  or  perscms  so 
dissatisfied,  shall  have  a  right  to  pray  an  appeal.*' 

The  language  in  this  statute  is  broad  enough  to  embrace  thd 
case  under  consideration.  After  the  issuance  of  the  summons 
there  is  a  cause  pending  between  the  original  plaintiff  &nd  the 
garnishee.  There  is,  therefore,  no  reason,  why  the  act  should  not 
apply  to  this  cause,  as  well  as  to  any  other. 

But  it  is  said  that  the  legblature  by  another  act,  treating  the 
garnishee  as  a  witness,  and  allowing  him  compensation  for  his  at- 
tendance when  summoned,  in  the  same  manner  that  witnesses  are 
paid,  evince,  that  he  is  not  to  be  regarded  as  a  party  to  the  suit.  It 
may  be  remarked,  in  the  first  place,  that  it  is  not  the  province  of 
the  legislature  to  expound  the  meaning  of  previously  existing  laws. 
They  can  say  what  shall  be  the  law,  but  are  not  authorized  to 
say  what  it  is.  But  the  act  referred  to,  does  not  indicate  that  the 
garnishee  is  not  to  be  considered  as  a  party  to  the  cause.  It  was 
very  proper  that  in  a  case  where  a  man  was  to  be  proceeded 
against,  when  he  could  not  prevent  it,  when  he  was  in  no  default, 
he  should  be  protected  from  injury.  The  act  of  1821,  ch.  40,  al- 
lowing a  garnishee  to  stay  execution  of  any  judgment  against  him, 
is  certainly  no  argument  for  restricting  his  right  to  appeal,  when 
the  words  of  the  act  allowing  an  appeal,  are  broad  enough  to  cover 
his  case. 

The  practice  has  constantly  been  to  entertain  appeals  in  these 
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cases.  In  the  case  of  Turner  vs.  Armstrongs  9  Yer.  412»  the  gar- 
nishee appealed  from  a  judgment  rendered  against  him  by  a  justice; 
which  was  affirmed  in  the  circuit  court,  but  which  was  reversed 
in  this  court  Let  the  judgment  be  reversed,  and  the  cause  be  re* 
iHanded  to  the  circuit  court  to  be  proceeded  in. 


Loiro  and  Btrne  vs.  Hicks,  Adm'b  of  Webb. 

A  warranty  does  not  extend  to  defects  which  are  visible  to  the  vendee  at  the 
time  of  the  sale  and  warranty,  or  to  those  of  which  the  vendee  is  cognisant. 

Long  and  Byrne  instituted  an  action  of  trespass  on  the  case  in 
the  circuit  court  of  Madison  county,  on  the  Ist  day  of  April,  1839, 
against  Hicks,  administrator  of  Webb.  There  were  two  counts  in 
plaintifis'  declaration.  The  first  set  forth,  that  on  the  7th  day  of 
February,  1837,  the  defendant,  as  administrator  of  Webb,  deceas- 
ed, in  consideration  of  the  sum  of  $825,  sold  to  the  plaintiffs  two 
slaves,  to  wit,  Hannah,  aged  18  years,  and  her  child  Wesley,  aged 
15  months,  by  a  certain  instrument  of  writing  signed  by  defendant, 
as  administrator  of  Webb,  (of  which  profirt  was  made,)  by  which 
Ihe  defendant  promised  the  plaintiSs  that  said  Hannah  and  her 
child  were  both  sound  and  well,  and  that  the  plaintiffs  confiding  in 
said  promise  and  undertaking  did  buy  the  said  slaves  at  and  for  the 
price  of  $825;  that  in  truth  and  fact  the  said  Wesley  was  unsound 
and  diseased,  and  became  of  no  value,  &c. 

The  second  count  was  for  money  had  and  received.  *  The  de-> 
fendant  pleaded  non  assumpsit,  upon  which  issue  was  taken.  The 
cause  was  submitted  to  a  jury  at  the  April  term,  1840,  Judge 
Read  presiding.  The  plaintiffs  introduced  and  read  to  the  jury 
an  instrument  of  writing  in  the  following  words: 

^'Received  of  Long  &  Byrne  their  note  at  nine  months,  for  $825 
in  full,  for  negro  Hannah,  aged  18  years,  and  her  chiU  Wesley, 
aged  15  months,  both  sold  as  the  property  of  K.  Webb,  deceased, 
sound  and  well,  free  from  all  lawful  claims  whatever,  given  un- 
der my  hand  and  seal,  February  7th,  1837. 

A.  W.  Hicks,  Adm'r.*' 

It  appeared  from  the  testimony  that  the  said  Wesley  was  affect- 
ed from  his  birth  with  a  disease  of  the  spine,  and  was  diseased  at 
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the  time  of  the  sale  and  warranty;  that  the  diseased  condition  of 
the  boy  was  apparent  to  casual  observation;  that  Byrne  was  told 
that  the  child  was  unsound  and  that  he  said  the  woman  was  worth 
the  money. 

The  plaintiff  proved  also  that  if  Wesley  had  been  sound,  he  would 
have  brought  two  hundred  and  fifty  dollars.  The  counsel  for  the 
plaintiffs  objected  to  the  introduction  of  testimony  in  reference 
to  their  knowledge  of  the  unsoundness  of  the  slave.  The  court 
charged  the  jury,  that  if  the  negro  was  unsound  at  the  date  of  the 
warranty,  there  was  a  breach  of  the  warranty,  and  that  they  were 
to  disregard  the  testimony  as  to  the  knowledge  of  the  plaintifis  in 
reference  to  the  unsoundness. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  the  sum  of  $183, 
and  motion  for  a  new  trial  having  been  made  and  overruled  and 
judgment  rendered,  the  defendant  appealed  in  error  to  the  supreme 
court. 

Brinkleyt  for  Hicks.  A  warranty  does  not  bind  where  it  is 
visibly  false,  or  the  falsehood  is  known  to  the  vendee.  3  Bing. 
Rep.  603:  10th  Ves.  Rep.  508:  10th  Law  Lib.  338:  3  Cains'  Rep. 
303:  Gro.  Jac.  387.  In  this  case,  it  was  proven,  that  the  unsound- 
ness of  which  the  plaintifl^  complain,  was  so  obvious  and  apparent 
that  it  could  be  perceived  by  the  most  casual  observer,  and  it  was 
also  proven,  that  it  was  known  to  the  plaintiffi.  As  the  plaintiffi 
knew  what  they  were  buying,  it  is  not  for  them  now  to  object  It 
18  to  be  supposed  as  this  unsoundness  was  well  known  to  the  par- 
ties at  the  time  of  the  sale,  it  was  taken  into  consideration,  and  a 
deduction  made  therefor,  in  the  price  of  the  negroes.  And  this  is 
evidenced  by  the  conduct  of  one  of  the  purchasers,  who,  when  in% 
formed  the  child  was  unsound,  remarked,  he  did  not  care,  as  the 
woman  was  worth  the  money. 

Henderson^  for  Long  and  Byrne.  This  is  an  action  on  the  case 
brought  on  a  written  warranty  of  soundness,  signed  by  plaintiff  in 
error  as  administrator,  in  the  sale  of  certain  negro  slaves,  part  of 
the  estate  in  his  hands  to  be  administered.  The  declaration  alled- 
ges  an  unsoundness  of  a  negro  child,  Wesley,  included  in  the  war- 
ranty, and  this  unsoundness,  together  with  deterioration  in  value 
was  proved  on  the  trial  by  men  of  skill  and  science. 

The  defence  of  the  defendant  below  rests  on  the  following  evi- 
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deuce,  offered  io  proof  and  exdaded  by  the  court  from  the  consid« 
oration  of  the  jury,  to  wit»  that  the  child  Wesley  was  at  the  time 
of  sale  obviously  unsound  to  any  person  who  would  observe,  and 
that  one  of  the  plaintiffs  belowy  when  told  on  the  day  of  sale  that 
the  child  was  unsound,  said  **he  did  not  care,  the  woman  was  worth 
the  money.*'  Under  these  circumstances  the  warranty  was  exe- 
cuted. No  fraud  or  circumvention  is  alledged  or  proved. — 
The  question  for  the  court  is  as  to  the  propriety  of  excluding  this 
evidence;  and  again,  if  received,  has  it  any  weight 

1.  The  warranty  is  in  writing  and  that  writing  is  the  only  legit- 
imate evidence  on  the  subject,  unless  in  case  of  fraud.  3  Starkie 
902.  In  Mumford  vs.  McPheraorif  I  John.  418.  it  was  held  that 
the  contract  of  warranty  having  been  reduced  to  writing  every 
thing  resting  in  parol  was  thereby  extinguished.  2  Gains.  161:  5 
Viner.  515.  PL  18;  517.  PI.  26.  In  these  cases  it  was  attempted 
to  bring  in  an  additional  warranty  not  contained  in  the  writing, 
and  if  this  cannot  be  done  surely  no  parol  statement  of  facts  m  di- 
rect contradiction  of  the  writing  should  be  received.  See  also 
Eain  vs.  Old,  9  Com.  L.  R.  207.  8. 

2.  The  alledged  obvious  and  patent  character  of  the  defect  and 
unsoundness  does  not  discharge  the  party  from  his  clear  warranty 
freely  and  knowingly  given.  The  rule  only  applies  where  there  \ 
is  doubt  as  to  how  far  it  was  intended  to  warrant.  2  Starkie.  905. 
Buiterfield  vs.  Burraus,  1  Salkeld,  211.  Besides  every  principle 
of  justice  would  estop  a  party  from  denying  that  which  he  has  alled- 
ged in  his  solemn  written  warranty.  Any  expressions  alledged  to 
have  dropped  from  the  party,  as  to  his  indifference  on  the  subject 
of  the  unsoundness,  form  no  part  of  the  contract  of  warranty  and 
were  well  rejected.    The  verdict  of  the  jury  is  moderate  and 

^ould  not  be  disturbed. 

TuKLET.  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  sold  to  the  defendants  a  negro  woman  and 
child  and  entered  into  a  written  warranty  that  they  were  sound 
and  well.  The  proof  shows  that  the  chSd  was  unsound  from  hie 
birth  and  of  no  value  whatever,  but  that  the  unsoundness  was  so 
obvious  that  any  one  who  had  ever  seen  a  negro  might  discover  it 
by  casual  view,  and  that  Byrne,  one  of  the  purchasers,  upon  being 
told,  during  the  sale,  that  the  child  was  unsound,  said  he  did  not 
care,  the  woman  was  worth  the  money.    The  court  withdrew  this 
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testimony  from  the  jury  and  instructed  them  to  disregard  it;  that 
the  written  warranty  of  soundness  was  binding  on  the  vendor,  anfd 
if  the  property  was  unsound  at  the  time  of  sale  and  data  of  the 
warranty,  there  was  a  breach  of  the  warranty.  Under  tins  chaise 
a  icerdict  was  found  in  favor  of  the  plaintiff  below  and  judgment 
given  thereon;  to  reverse  which  this  writ  of  error  is  prosecuted. 

The  testimony  rejected  by  the  court  was  pertinent  to  the  issue 
and  ought  not  to  have  been  withdrawn  from  the  jury.  A  written 
warranty  does  not  extend  to  defects  which  are  visible,  or  of  whicb 
the  vendee  is  informed  at  the  time  of  the  sale.  2  Cains  Rep.  902: 
7th  Bingham's  Rep.  603:  10th  Law  Library,  338,  Croke  Jac.  387* 
The  charge  of  the  court  therefore  is  erroneous  and  the  judgmeat 
must  be  reversed  and  the  case  remanded  for  a  new  trial. 


Booker  and  CiciUiKsoif  vs,  Wh^luji  Taxay. 

Wm.  Tally,  jr.  having  no  credit  at  the  store  of  Booker  &>  ClarkBon  got  goods  of 
tbeni  directing  them  to  charge  the  goods  to  bis  father,  Wm.  TalJy.  Booker  ^ 
Clarkaen  did  so  chaise  them  at  the  time;  On  being  informed  of  the  foot  W.  Tal- 
lj«  sen^r,  said  they  bad  done  right  in  charging  the  goods  to  him  and  that  he  woald 
pay  for  tkem :  Held,  that  the  credit  having  been  given  in  the  first  instance  to  the 
father  and  he  having  subsequently  recognized  the  authority  of  the  son  to  get  the 
goods  made  the  debt  bis  own,  and  that  tie  was  properly  chargeable  therewith. 

This  case  was  triej  before  the  Honorable  W.  C.  Dnnlap  at  the 
June  term,  1840,  of  the  Tipton  circuit  court.  All  the  &cts  neces- 
sary to  a  correct  understanding  of  the  principles  involved  in  the 
decision  of  the  cause  are  set  forth  in  the  opinion  of  the  court. 

Searcy 9  for  plaintiffs Jn  error,  cited  McClain  vs.  DunUf  4Bing. 
722:  15th  E.  C.  L.  Rep.  141:  Ghitty  on  Contracts  61. 

J.  W.  HarrUf  for  defendant  in  error.  No  person  shall  be  held 
responsible  for  the  debt  or  default  of  another  unless  the  engage- 
ment so  to  do,  be  in  writing;  Nich.  &Car.  350,  act  of  1801,  ch.  25^ 
sec.  1.  The  goods  here,  were  delivered  to  W.  Tally,  jr.,  and  the 
debt  created  before  any  promise  was  made  to  pay  the  debt.  This 
is  cleariy  within  the  statute  of  Frauds.  Roberts  on  Frauds,  209, 
225.  He  understood  the  rule  of  law  to  be  that  if  the  person  for 
whese  use  the  goods  are  furnished  is  liable  at  all,  that  any  promise 
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or  engagement  by  a  third  person  must  be  in  writing,  otherwise  it 
trill  be  void.  The  proof  shows  that  Booker  &  Clarkson  did  re* 
gard  W.  Tally,  jr.,  liable,  else  why  their  anxiety  about  his  contern* 
plate^  removal.    4th  Yer.  576. 

3.  It  is.admitted  that  if  Booker  &  Clarkson  had  given  the  credit 
originally  to  Tally,  senior,  and  at  his  instance  the  goods  were 
charged  to  him,  he  would  be  bound  for  the  payment  without 
writing,  but  the  evidence  does  not  show  that  W.  Tally  ever  reques- 
ted Booker  &  Clarkson  to  let  his  son  have  the  goods.  The  proof 
is,  that  W.  Tally,  jr.,  got  the  goods  and  they  were  charged  by 
Booker  &  Clarkson  without  the  knowledge  of  W.  Tally,  sr.  It 
was  not  until  after  the  creation  of  the  debt  that  W.  Tally,  sr.,  prom* 
ised  to  pay  it 

3.  In  order  to  charge  W.  Tally,  senV,  with  these  goods,  there 
must  have  been  an  authority  previously  given ,  or  his  son  was  not 
the  agent  of  W.  Tally,  sen'r.  The  subsequent  declarations  of  the 
father  could  be  used  only  as  evidence  of  a  pre-existing  agency  in 
the  son.  The  proof  shows  that  no  such  agency  in  fact  existed,  and 
the  subsequent  declaration  of  the  father,  that  Booker  &  Clarkson 
did  right  in  chaiging  the  goods  to  him  is  not  even  admission  that 
any  authority  did  in  fact  exist  at  the  time. 

Grjeen,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  brought  by  Tally  against  Booker 
&  Clarkson,  to  which  they  pleaded  the  amount  of  an  account  for 
goods  sold  and  delivered,  as  an  offset  to  plaintiiPs  demand. 
^^tlQr^BS^L^  ^  evidence  that  articles  charged  in  the  account  to 
jPkmount  •f  *$60  were  delivered  to  Wm.  Tally,  jr.,  a  son  of  the 
plaintiff,  over  the  age  of  21  years.  William,  jr.  had  no  credit  at 
the  store  of  defendants,  and  he  procured  the  goods  directing  them 
to  be  charged  to  his  father,  which  was  done  at  the  time.  Other 
sons  and  sons-in-law  were  in  the  habit  of  getting  goods  upon  the 
plaintiffs  account. 

When  William,  jr.  was  about  to  remove  from  the  country,  the 
derk  in  defendants'  store  called  on  the  plaintiff  and  told  him  that 
some  of  the  articles  in  his  account  had  been  gotten  by  his  son 
William;  whereupon  the  plaintiff  said  the  defendants  were  right  in 
charging  the  goods  to  him,  and  that  he  would  pay  for  them.  The 
court  charged  the  jury  that,  "If  the  plaintiff  in  the  first  instance 
39 
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did  not  direct  the  defendants  to  charge  the  articles  to  him,  he  would 
not  be  bound  to  p>ay  for  them  unless  the  promise  to  do  so  had  been 
reduced  to  writing/' 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  disallowing 
the  articles  charged  to  him,  and  which  had  been  detivered  to 
his  son  William.  The  defendants  moved!  for  a  new  trial  which  Was 
refused,  and  judgment  was  rendered  on  the  verdict  of  the  jury, 
from  which  judgment  this  appeal  in  error  is  taken. 

We  think  the  court  erred  in  the  charge  to  the  jury.  His  Honor 
overlooked  the  distinction  between  where  the  credit  is  given  in  the 
first  instance  to  the  party  receiving  the  goods,  and  the  case  where 
no  such  credit  is  given,  but  the  goods  were  delivered  on  account  of 
the  person  sought  to  be  charged.  In  the  former  case  the  charge  of 
the  court  would  be  correct;  for  the  delivery  of  the  goods  to  A.  on 
hb  own  account/ creates  a  debt  against  him;  and  any  promise  of  B 
to  pay  for  the  goods,  must  be  a  promise  to  pay  the  debt  of  another, 
and  consequently  must  be  in  writing.  And  such  was  the  case  of 
Matthews  Sf  Alderson  vs.  Milton^  in  4  Yerg..  576. 

But  in  the  case  now  under  consideration,  no  credit  was  given  to 
the  party  to  whom  the  goods  were  de'livered.  He  did  not  purchase 
them  in  his  own  name,  but  in  the  name  of  his  father.  The  mer« 
chants  did  not  know  for  whose  use  they  were  obtained,  and  the  goods 
were  delivered  to  William,  jr.  for  his  father,  and  charged  in  his  ac^ 
count.  In  this  transaction,  Wm.  Tally,  jr.  assumed  to  be  his  fa- 
ther's agent  in  making  these  purchases,  and  he  was  recognised  and 
treated  as  such  agent  by  Booker  &  Clarkson.  The  only  ques'tion 
then  is,  was  he  such  agent.  UnquestionaUy  a  party  may  recog- 
nize the  authority  of  an  agent  after  the  completion  of  a^r&tt^ 
tion  as  well  as  before.  All  that  is  wanting  is,  toknow^at  the  vP 
thority  existed.  And  surely  the  admission  made  after  the  tram- 
action,  by  the  principal  that  it  did,  is  as  good  evidence  of  the  fact 
as  if  he  had  published  the  existence  of  such  agency  before  hand. 
In  thfa  case  Wm.  Tally,  sen'r.  after  the  goods  had  been  purchased, 
said  that  they  had  been  rightfully  charged  to  him,  and  that  ho 
would  pay  for  them.  He  thus  recognized  the  agency  of  his  soa 
William,  to  buy  the  goods  and  bind  him  by  his  acts.  Let  the  jud^ 
ment  be  reversed,  and  the  cause  be  remanded  for  another  triaL     ' 
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Fa&mbbs  and  MBscHABrrs  Baivx  vs.  HA&iud. 

1.  Theclroait  judge  charged  tbejorj,  that  the  teatimony  of  the  Botarj-,  (wb<> 
elated  that  he  had  made  enquiry  of  penons  who,  he  supposed,  knew  the  reel* 
dence  of  an  endorser,  and  got  the  best  information  he  could  obtain,)  was  not  suf* 
ficient  endence  of  the  requisite  diKgence  t^  charge  an  endorser  who  had  remoyed 
his  residence:  Held,  that  the  judge  invaded  the  proTince  of  the  jury,  in  deciding 
vpon  the  sufficiencj  of  the  testimonj. 

9.  Where  the  eourt  charged  the  jary,  that  when  the  distance  between  the  resS* 
4enoeof  the  holder  and  endorser  is  near  and  the  communication  frequent,  in  legal 
jcontenplation  the  holder  would  be  presumed  to  have  notice  of  the  remoral  of  an 
endorser:  It  is  held,  that  this  was  trenching  upon  the  province  of  the  jury.  This 
a  question  of  the  weight  of  evidence  to  be  decided  by  the  jury. 


McCorkle  &  Holmes  executed  a  note  to  E.  P.  Stuart  or  order, 
fi>r  the  sum  of  $1373,  payable  and  negotiable  at  the  Fanners  and 
Merchants  Bank  of  Memphis,  and  due  the  27th  of  October,  1838. 
This  ao|e  was  endorsed  by  W.  Harris,  and  was  discounted  by  the 
Memphis  Bank.  Harris  resided  at  Randolph,  on  the  Mississippi 
river,  at  the  execution  of  the  note;  and  in  the  month,  July,  183S, 
he  left  the  town  of  Randolph  and  fixed  his  residence  at  the  town 
of  Columbia,  Maury  county,  Ten.  When  the  note  fell  due,  to  wit, 
in  October,  1838,  it  was  protested  for  non-payment,  and  notice 
was  sent  to  Randolph  of  the  non-payment.  At  that  time  Harris 
resided  in  Columbia.  Memphis,  the  location  of  the  Bank,  is  about 
fifty  miles  below  Randolph  by  water,  both  said  towns  being  on 
that  stream.  They  are  distant  from  each,  by  land,  about  twenty- 
eight  miles,  a|id  the  communication  is  consequently  frequent,  and 
almost  daily. 

Suit  was  instituted  by  the  Bank  in  the  circuit  court  of  Tipton 
;Coanty  against  Harris  the  endorser,  and  the  case  was  submitted  to 
a  jury  on  the  proof,  Judge  Dunlap  presiding.  The  notary  at 
.Memphis,  stated  that  he  had  made  enquiries  of  persons  who,  he 
supposed,  were  acquainted  with  Harris's  residence,  and  became  sat- 
isfied, from  the  best  information  he  could  obtain,  that  Randolph 
was  the  place  of  the  residence  of  Harris,  and  that  he  accordingly 
transmitted  a  notice  to  that  place,  of  the  non-payment  of  the  note 
by  the  makers.  The  judge  charged  the  jury,  that  the  proof  of  Rose, 
the  notary,  was  not  sufficient  proof  of  diligence,  that  he  should 
JiaTe  named  the  persons  of  whom  he  got  hb  information,  &c.  He 
ftlflo  charged  the  jury,  that  if  the  residences  of  the  endorser  and 
holder  were  near  to  each  other,  and  the  communication  great,  the 
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holder  would,  in  legal  con templatian»  W  presumed  to  have  notice 
of  the  removal  of  the  endorser,  and  bound  to  give  notice  to  the  en- 
dorser at  his  true  place  of  residence. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant.  The 
Bank  appealed  in  error  to  the  supreme  court. 

H.  G.  Smith,  for  the  Bank.  1.  The  declaration  of  the  court 
to  the  jury,  that  the  testimony  of  Rose,  the  notary,  was  not  suffi- 
cient proof  of  the  requisite  diligence,  involves  a  decision  upon  the 
sufficiency  and  weight  of  testimony.  This,  under  our  constitution, 
belongs  to  the  jury.  This  was  charging  the  jury  with  respect  to 
a  matter  of  fact,  and  is  therefore  erroneous.  See  article  6,  sec* 
9,  of  the  Constitution  of  the  State. 

2.  The  commercial  intercourse  between  two  places,  is  undoubt- 
edly a  circumstance  from  which  a  jury  might,  in  connection  with 
other  circumstances,  infer  a  knowledge  of  a  change  of  residence. 
This  fact  of  notice  of  change  of  residence  belonged  to  the  jury, 
and  when  the  judge  charged  the  jury,  that  proximity  of  residence 
and  frequency  of  communication,  affected  the  holder  with  notice 
of  change  of  residence,  he  erred,  for  which  the  judgment  should 
be  reversed. 

John  W.  Harris,  for  the  defendant.  The  contract  of  endorser 
to  a  note  or  bill  is  conditional,  and  the  holder,  if  he  wishes  to  hold 
the  endorser  responsible,  is  required  to  use  the  strictest  dilligence 
in  making  demand  of  the  maker,  and  if  he  fails  to  pay,  to  give  the 
endorser  due  notice  of  such  failure.  The  endorser  is  entitled  to 
strict  notice.  20  John.  Rep.  20.  And  the  law  requires  that  notice 
should  be  directed  to  his  nearest  post  office,  or  to  the  one  at  which 
he  is  in  the  habit  of  transacting  business.  Barr,  Street  if  Co.  vs. 
Marshy  9  Yerger,  153.  If  the  post  office,  nearest  the  endorser, 
is  unknown  to  the  holder  of  the  note,  he  b  bound  to  make  enquiries 
for  the  office  to  which  a  notice  should  be  sent.  Bayley  on  Bills, 
279.  Due  diligence  must  in  general  be  used  to  find  out,  and  mere- 
ly enquiring  at  the  house  where  a  bill  is  payable,  is  not  due  dili- 
gence for  finding  out  an  endorser.  Bayley  on  Bills,  280.  Ignor- 
ance may  excuse  notice,  but  reasonable  diligence  must  be  used  to 
obtain  knowledge.  Bayley  on  Bills,  280,  in  note  I.  Nor  is  there 
any  presumption  in  law,  that  the  place  where  the  bill  was  drawn 
is  the  place  of  the  drawer's  residence,  and  if  notice  be  sent  there  to 
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him,  and  in  fact  he  does  not  reside  there,  that  is  not  sufficient,  if 

■     

no  enquiry  be  made,  to  ascertain  his  place  of  residence.    Bayley 
on  Bills,  283:  Chitty  on  BUls,  487,  top  page. 

Defendant's  residence  at  the  time  of  the  protest  of  the  note  be- 
ing in  Columbia,  Maury  county,  Tennessee,  it  was  the  duty  of  the 
holder  of  the  note  or  the  notary,  to  have  addressed  the  notice  to 
him  at  that  place,  and  not  to  Randolph  as  was  done.  In  order  to  ex« 
cuse  himself  from  not  having  done  so,  he  must  show  by  the  clearest 
proof  that  he  made  diligent  enquiry  of  such  persons  as  were  likely 
to  know  his  residence;  and  if  upon  that  diligent  enquiry,  made  of 
the  proper  persons,  he  was  informed  that  Randolph  was  his  place 
of  residence,  and  acting  on  that  information,  addressed  the  notice 
to  Randolph,  the  defendant  would  be  bound,  otherwise  not.  Dun- 
lap  vs.  Thompson  £f  Drennan^  5  Yerger,  67 :  Nichol  Sf  Hill  vs. 
jBote,  7  Yerger.  305:  Barr^  Street  ^  Co.  vs.  Marshy  9  Yei^ger, 
iSli:  Marsh  vs.  Barr,  Meigs'  Rep.  68:  Davis  vs.  Williams ^  Peck's 
Rep.  191. 

In  the  case  decided  in  Meigs'  Rep.  68,  it  was  in  proof,  that  the 
notary  made  diligent  enquiry  for  the  residence  of  Marsh,  and  among 
others  of  the  Cashier  of  the  Bank  in  Nash^'ille,  where  the  note 
was  made  payable,  the  post  master  at  Nashville,  of  whom,  it  might 
have  been  supposed,  as  correct  information,  as  to  Marsh's  residence* 
could  be  obtained  as  from  any  other  persons.  He  also  made  en- 
quiry of  one  of  the  parties  to  the  paper,  who,  it  must  be  supposed, 
was  very  likely  to  know  the  residence  of  the  other  on  the  paper, 
and  his  nearest  post  office,  (which  enquiry  if  made  in  this  case, 
the  information  would  have  been  obtained,)  the  result  of  which  en- 
quiry was  the  conviction  on  the  mind  of  the  notary  that  Jackson, 
Tennessee,  was  the  proper  and  correct  address  of  Marsh.  In  this 
case,  in  Meigs'  Rep.,  the  jury  could  not  hesitate  in  coming  to  the 
conclusion,  that  the  notary  had  used  due  diligence  in  finding  out 
the  nearest  post  office  to  Marsh,  because  the  sources  from  which 
the  information  was  gotten,  as  to  his  residence,  were  the  most 
proper  and  natural. 

But  in  this  case,  although  the  notary  says,  he  enquired  of  per- 
sons who,  he  supposed,  could  give  the  best  information  as  to  defend- 
ant's residence,  yet  he  does  not  inform  the  jury  of  whom  he  made 
the  enquiry,  so  that  they  could  be  able  to  judge  whether,  in  fact, 
he  had  used  due  diligence  in  ascertaining  defendant's  residence.  He 
does  not  say  of  whom  he  enquired.    The  persons  of  whom  he 
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Bovighi  the  informatioiiy  should  have  been  made  known  to  the  jury, 
and  then  they  would  have  been  able  to  know,  whether  it  was  true 
or  noty  that  he  did  enquire  of  those  most  likely  to  give  the  informa- 
tion. In  the  absence  of  such  information  they  could  not  have 
found  that  due  diligence  had  been  used ;  and  whether  due  diligence 
had  been  used  b  a  question  of  fact  for  the  jury. 

Rebsb,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  one  of  the  endcM*3er8  of  a  note  made  payable 
at  the  Farmers  and  Merchants  Bank  of  Memphis,  and  of  which 
it  became  holder.  At  the  time  o(  Ids  endorsement,  in  June, 
1838,  the  defendant  carried  on  business  as  a  merchant,  and  was 
resident  in  the  town  of  Randolph,  which  is  situated  upon  the  river 
Mississippi,  about  fifty-eight  miles  by  water,  and  twenty-eight  by 
land  from  the  city  of  Memphis ;  and  between  those  places  there  is 
much  commercial  and  other  intercourse  and  communication.-*— 
When  the  note  fell  due  in  October,  1838,  the  defendant  resided  in 
Columbia,  Middle  Tennessee,  having  removed  in  July,  1833.  No- 
tice of  the  protest  for  the  non-payment  of  the  note  was  sent  by  the 
dietary,  directed,  through  the  mail,  to  the  defendant,  at  the  town  of 
Randolph.  The  notary  upon  the  trial,  testified  that  ^he  made  en- 
quiry (tf  persons  whom  he  supposed  to  be  informed  of  the  residence 
of  Harris,  (the  best  information  be  could  obtain,)  and  learned  that 
Randolph  was  his  place  of  residence.  That  the  information  he  re- 
ceived was  the  best  he  could  obtain,  and  satisfied  him  that  Randolph 
was  the  place  of  Harps'  residence.'' 

The  portion  of  the  charge  of  the  circuit  court  excepted  to,  is, 

let  '''That  the  testimony  of  Rose,  the  notary,  was  not  sufficieni 
proof  of  the  diligence  requisite;  that  it  was  necessary  for  him  to 
aame  the  persons  of  whom  he  made  enquiry,  in  order  that  the 
jury  might  judge  whether  the  enquiry  had  been  made  of  the  pro- 
per persons,  and  that  the  defendant  might  be  able  to  prove  the  oath 
of  the  notary  false." 

2d.  ''That  if  the  residence  of  the  endorser  and  holder  were  near 
to  each  other,  and  frequent  communication  between  the  places  or 
towns  of  their  residence,  the  holders  would  in  legal  contempkUum 
hepresumed  to  have  notice  of  the  removal  of  the  endorser,  and 
bound  to  give  notice  at  the  true  place  of  residence." 

We  think  there  is  error  in  both  these  propositions;  but  the  error 
consists  not  so  much  in  the  views  presented  by  the  court,  if  they 
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6ould  be  considered  as  a  commentary  upon  the  facts  to  aid  the  jury 
in  arriving  at  a  just  conclusbn  as  in  the  assumption  by  the  court 
to  decide,  itselff  the  matter  of  fact  which  should  have  been  left  to 
the  jury. 

If  in  the  first  proposition,  the  court  had  said  that  the  testimony 
was  less  satisfactory^  for  the  reasons  stated,  or  would  have  been 
entitled  to  more  weight,  if  the  persons,  from  whom  the  enquiry  was 
made,  had  been  named,  it  would  have  been  very  proper.  But  ho 
ought  not  to  have  said  that  the  testimony  was  nai  suffident. 

In  the  second  proposition,  he  might  well  have  said  that  proximi- 
ty of  residence  and  frequency  of  inter-communication,  as  they  in« 
creased  the  means  of  hearing  of  changes  of  residence,  so  they  in* 
creased  the  probability  that  such  changes,  when  they  oocurredt 
were  in  fact  known,  but  he  should  not  have  said,  that  a  party,  under 
such  circumstances,  was  affected  with  legal  notice  as  to  the  knowU 
edge  of  them.    We,  for  these  reasons,  reverse  the  judgment. 


Sakdsklik  vs.  The  Statx. 

1.  The  act  of  1896,  ch.  120,  makes  the  sale  of  a  quart  or  greater  qoantitj  of 
spirituons  Hqoors  to  be  drank  at  the  place  where  sold,  a  mifldemeanor  and  indict- 
able. 


S.  The  word  «^lantation^>  need  in  the  statute  of  1779,  is  of  Yory  ezteasive 
nification,  and  when  applied  to  a  town,  must  be  taken  to  mean  the  lot  of  (ronnd« 
adjoining  room,  or  other  house  attached  to  or  belonging  to  the  premises  where  the 
liquors  are  sold. 

3.  The  lact,  that  the  person  vending  the  Kquor,  Aimished  bottles,  glasses,  sugar, 
water,  &c.  to  the  purchasers,  affords  testimonj  proper  to  be  left  to  a  jurj,  to  lAtow 
that  the  vendor  intended  the  liquor,  sold,  to  be  drank  on  the  ^^plantation.^' 

4.  It  is  not  necessarj  that  an  indictmeot  for  selling  ^nritmis  Hqoors  b/  qean* 
titles  greater  than  a  quart,  that  such  indictment  should  aver,  that  the  liquors  so 
sold  were  drank  on  the  premises.  It  is  the  intention  of  the  sale  that  oonstltutee 
the  offence,  and  the  fact  that  the  Uquess  were  drank  on  the  preaini,  would  be 
appropriate  proof  of  the  intention. 

5.  Where  the  State  and  county  were  written  at  full  length  on  the  margin,  and 
the  indictment  proceeded  to  state,  that  the  grand  jury  empannelled  to  enquire 
lor  the  body  of  ^^tbe  county  afbtesaid'*  piesent,  that  D.  Sanderlin,  late  of  said 
county,  unlawfully  in  said  county,  did,  dto.  &c :  Held,  that,  in  an  indictment  for 
a  misdemeanor,  the  venue  was  sufficiently  averred. 

6.  The  same  strictness  is  not  required  in  the  allegations  in  an  indictment  Ibr 
misdemeanor  as  in  those  for  felony. 

The  grand  jury  of  Shelby  county,  at  the  June  term  of  the  cir* 
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Guit  court,  1840,  produced  ia  court,  an  indictment  against  Demsey 
Sanderlin,  which  was  in  the  following  words: 

'^'''4ly  Corty?     I    Circuit  Court,  June  Term.  1840. 

''The  grand  jurors  for  the  State  of  Tennessee,  elected,  impan" 
nelled,  sworn,  and  charged  to  enquire  for  the  body  of  the  county 
aforesaid,  upon  their  oaths,  present,  that  Demsey  Sanderlin,  late  of 
said  county,  laborer,  on  the  4th  day  of  June,  one  thousand  eight 
hundred  and  forty,  with  force  and  arms,  unlawfully  did  keep  a  tip- 
pling house,  and  then  and  there  did  vend  and  retail  spiritous  liquors 
in  less  quantities  than  one  quart,  and  by  the  quart,  intended  to  be. 
drank  on  the  premises,  against  the  form  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State." 

The  defendant  moved  to  quash  this  bill  of  indictment,  but  Dun- 
lap,  judge,  presiding,  overruled  the  motion.  The  defendant  then 
pleaded  not  guilty,  and  his  case  was  submitted  to  a  jury. 

It  appeared  that  the  defendant  had  possession  of  part  of  a  lot 
and  house  in  the  town  of  Raleigh,  which  was  furnished  with  li- 
quors, and  that  he  sold  at  the  time  mentioned  in  the  indictment, 
spiritous  liquors  by  the  quart,  and  that  having  furnished  those 
purchasing  it  with  glasses,  bottles,  water  and  sugar,  they  retired 
into  an  adjoining  room  in  the  same  house,  and  on  the  same  lot,  and 
there  drank  the  liquor  sold.  The  defendant  proved  that  he  for- 
bade all  persons  from  drinking  in  his  grocery,  and  that  the  other 
room  in  the  house  belonged  to  his  father,  and  that  he  did  not  rent 
it,  and  had  not  the  occupation  of  it. 

The  jury  returned  the  defendant,  under  the  charge  of  the  court, 
guilty  as  charged  in  the  bill  of  indictment.  He  was  fined  fifty  dol- 
lars. A  motion  for  a  new  trial  was  made  and  overruled.  A  mo- 
tion was  then  made  in  arrest  of  judgment,  which  was  also  over- 
ruled. The  defendant  appealed  in  error  to  the  supreme  court,  and 
was  accordingly  recognized  to  appear. 

T.  /.  Turkt/f  for  plaintiff  in  error.  The  judgment  in  thisr 
ease  should  have  been  arrested: 

Ist.  Because  the  venue  was  not  well  laid.  I  Sand.  Rep. 
308,  note  1:  2  Cro.  Rep.  606:  Ibid.  751:  3  P.  Williams,  496-7: 
1  Chit  Cr.  Law,  194. 

2.  Because  no  ofTence  is  charged  in  the  indictment*  The  charge 
is,  that  he  sold  the  liquor  by  the  quart,  intending  it  to  be  drank 
upon  the  premises;  but  does  not  state  that  the  ddendant  suffered 
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it  to  be  drank,  or  that  it  loas  drank  on  the  premises.  The  ofTence 
contemplated  by  the  act  is,  selling  the  liquor,  intending  and  svffer- 
ing  it  to  be  drank  on  the  premises.  The  intention  alone,  without 
its  being  drank  on  the  premises,  is  no  ofTence.  4  Black.  Com.  21. 
Selling  in  less  quantities  than  the  quart,  is  an  offence,  but  selling  by 
the  quart  is  permitted,  if  it  is  not  drank  on  the  premises;  ergo^  it  is 
the  drinking  of  it  on  the  premises  that  makes  the  offence.  The 
evil  intended  to  be  prohibited,  was  the  gathering  of  crowds  at  gro- 
ceries to  drink,  and  the  attendant  evils. 

3.  The  court  should  have  granted  a  new  trial,  as  it  did  not  ap« 
pear  that  the  defendant  had  any  power  to  prevent  the  purchaser 
from  drinking  in  the  adjoining  room. 

Attorney  Oeneraif  for  the  State. 

Grbbn,  J.  delivered  the  opinion  of  the  court 

This  is  an  indictment  for  selling  spiritous  liquors  by  the  quart, 
intended  to  be  drank  on  the  premises.  There  was  evi  !ence  that 
the  plaintiff  in  error  occupied  the  front  room  of  the  house  as  a  gro- 
cery and  sold  liquors  by  the  quart,  which  were  drank  in  the  back 
room,  and  in  the  yard,  and  that  he  furnished  the  persons  who  drank 
it  with  vessels,  glasses,  &c. 

The  court  charged  the  jury  "that  if  the  defendant  sold  the  spirits 
by  the  quart,  with  the  intent  that  the  purchaser  should  drink  the 
8ame  on  the  lot  where  the  grocery  was  situated*  ho  would  be  as 
guilty  as  if  he  had  permittted  it  to  be  drank  in  the  house;  and  that 
the  defendant  furnishing  the  bottles,  glasses  and  conveniences  of 
drinking  the  spirits,  would  be  evidence  of  his  intention  as  to 
where  the  liquor  should  be  drank;  that  if  they  went  and  drank 
the  liquor  on  the  lot  or  in  ths  house  without  his  consent  he  would 
not  be  guilty." 

The  jury  found  the  defendant  guilty,  and  the  court  fined  him  fifty 
dollarSy  from  which  judgment  he  appealed  to  this  court. 

1st  There  is  no  doubt,  but  that  the  act  of  1^3S,  ch.  120,  makes 
the  offence  of  selling  a  quart  or  greater  quantity  of  spiritous  li- 
quors to  be  drank  at  the  place  where  sold,  an  indictable  offence ;  as 
well  as  the  sale  of  a  less  quantity  than  a  quart.  In  the  case  of 
Dyer  vs.  The  StcUe^  Meigs  Rep.  237,  this  court  decided,  t'lat  rc« 
tailing  spiritous  liquors  was  an  indictable  offence.    The  act  of 

1779,  ch.  lOy  was  only  referred  to  for  a  definition  of  the  offence  cre- 
40 
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ated  by  the  act  of  1838,  ch.  120,  and  not  with  a  view  to  iDdicato 
that  the  penalty  prescribed  by  that  act,  was  the  cm/y  punishment 
which,  by  the  law,  b  now  to  be  inflicted  upon  the  offender.  That 
case  decides,  that  the  act  of  1811,  which  made  the  retailing  in 
quantities  less  than  a  quart  indictable,  is  not  in  force.  The  act  of 
1779,  neither  made  the  retailing  less  quantities  than  a  c^uart,  nor 
the  sale  of  a  quart  or  more  to  be  drank  at  the  place  where  sold,  in- 
dictable offences.  It  only  inflicted  a  penulty  recoverable  by  action. 
If  a  party  therefore,  by  the  act  of  1838,  b^  indictable  for  selling  by 
a  small  measure,  by  the  same  argument  it  is  proved  that  he  is  in- 
dictable for  selling  by  the  larger  measure,  when  the  liquor  is  in- 
tended to  be  drank  at  the  place  where  sold* 

When  the  case  of  Moore  vs.  T/ie  State^  9  Yerger,  353,  was  de- 
cided, the  sale  of  a  quantity  over  a  quart,  to  be  drank  where  sold, 
was  not  indictable ;  but  the  act  of  1838,  ch.  120,  having  made  the 
retailing  spiritous  liquors  an  offence,  without  any  reference  to  the 
quantity  sold,  to  be  punbhed  as  other  misdemeanors;  and  the  of- 
fence  of  retailing,  by  the  act  of  1779,  ch.  10,  being  defined  in  the 
third  section,  to  be  the  selling  any  quantity  less  than  a  quartf  and 
by  the  twelfth  section,  any  quantity  whatever^  if  to  be  drank  at  the 
place  where  sold ;  it  follows  as  an  inevitable  conclusion,  that  the 
latter  species  of  the  offence  b  put  upon  the  same  footing  as  to  the 
mode  of  procedure,  with  the  former ;  and  that  in  addition  to  the 
qui  tarn  action  given  by  the  act  of  1779,  they  are  both  indictable 
by  the  act  of  1838. 

2nd.  The  charge  of  the  court  was  clearly  correct  The  idea 
that  a  quart  of  spirits  may  be  sold  and  drank  in  the  yard,  the  back 
lot,  or  in  an  adjoining  room,  is  a  shallow  device  to  evade  the  law* 
The  words  of  the  act  are  "provided  the  same  be  not  intended  to  be 
drank  on  the  plantation  whereon  the  same  are  sold.^  Thb  word 
plantation  b  of  very  extensive  signification,  and  when  applied  to  a 
town  would  be  taken  to  mean,  the  lot,  yard,  adjoining  room*  or 
other  house  attached  to  and  belonging  to  the  .prembes  where  tha 
liquor  was  vended. 

The  court  was  also  right  in  saying  that  the  person  vending  the 
liquor,  furnishing  the  bottle,  glasses  and  conveniences  of  drinking^ 
thereby  afibrded  evidence  that  he  had  sold  it  with  the  intention  it 
should  be  drank  at  the  place. 

3rd.  It  b  contended  in  argument,  that  the  indictment  ought  tp 
allege  that  the  liquor  was  actually  drank  at  the  place  where  sold* 
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This  we  think  is  not  necessary.  The  statute  makes  the  sale  an  of- 
fence, if  the  party  selling  intended  the  liquor  to  be  drank  on  the  plan- 
tation. This  is  enough  to  allege  in  the  indictment.  If  he  did  not  so 
intend^hQ  would  not  be  guilty,  though  th^  purchaser) against  the  will 
of  the  vendor,  Ivef  e  to  drink  the  liquor  in  his  house.  So,  on  the  other 
hand,  if  he  intended  it  to  be  drank  there,  he  would  be  guilty,  though 
the  purchaser,  might  take  it  away  from  the  place.  The  actual 
drinking  is  only  necessary  to  be  proved  as  a  circumstance  from 
^hich  to  infer  the  intention  of  the  party  selling,  and,  need  not  be 
alleged  in  the  indictment. 

4th.  It  is  insisted,  that  the  venue  is  not  sufficiently  laid  in  the 
indicttnent.  Thfe  State  and  county  are  written  at  full  length  in  the 
mai^in;  after  which  it  is  stated,  that  the  grand  jury  elected  to  en- 
quire for  the  b6dy  of  the  county  aforesaid^  present,  that  Demsey 
Sanderlin,  late  of  said  county^  on  the  4th  day  of  June,  1840,  with 
fbrce  and  arms  in  th6  cdunty^  unlawfully,  &c. 

Herd  the  county  of  Shelby  is  written  at  full  length,  and  twice 
ireferred  t6  as  the  county  aforesaidf  and  then  by  the  words  the 
^minty.  It  is  true  that,  in  strictness,  the  word  aforesaid  should 
hav6  b6en  added,  and  probably  would  be  indispensable  in  an  in- 
dicttfient  for  felony;  but  in  a  misdemeanor,  where  so  much 
^ttictd^ss  is  not  required,  we  think  this  allegation  is  sufficient.  It 
id  liot  possible  to  mistake  the  meaning  of  the  words  the  county.  No 
ctbet  county  had  been  mentioned  but  Shelby,  and  that  having  been 
'ArtittlBn  and  referred  to,  by  the  county  aforesaid  twice  previously, 
£fld  theti  by  the  definite  article  *^Me,"  necessarily  means  that  coun- 
ty, the  name  of  which  had  been,  immediately  before,  three  times 
repeated. 

The  caies  referred  to  in  2  Cro.  606,  750,  the  word  ^'county'* 
was  omitted,  as  well  as  the  word  **aforesaid  :*'  and  the  case  in 
3  P.  WilHams,  496^  was  an  indictment  for  felony. 

Let  the  judgment  be  affirmed. 
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P.  M .  MiiiiiER  vs.  Childress. 

1.  Where  o  statute  is  plain  and  explicit  in  its  meaning,  and  its  enactment  with« 
in  legislative  competency,  the  doty  of  the  court  is  simple  and  obvious,  name)jr«  ta 
taj,  tie  lex  est  scnpta^  and  obey  it. 

2.  The  act  of  18D1,  cb^  18,  giving  a  right  to  securities  to  be  discharged  from  a 
note  or  obligation  upon  the  refusal  of  principal,  after  notification  to  sue,  is  in  dero- 
gation of  common  law  and  must  be  strictly  complied  irith.  A  notice  not  in  wri- 
ting, or  proven  by  less  than  two  witnesses,  will  not  satisfy  the  statute. 

On  the  9th  day  of  April,  1840,  Edwin  H.  Childress  instituted 
an  action  of  debt  in  the  circuit  court  of  Madison  county  t^inst 
Pleasant  M.  Miller.  The  plaintiff  declared  in  the  usual  form  on  a 
bill  single,  executed  on  the  19th  day  of  January,  1837,  by  P.  M. 
Miller,  together  with  W.  B.  Miller,  R.  H.  Byrne  and  John  G.  Chal- 
mers, (who  were  not  sued  in  this  action,)  for  the  sum  of  $5000, 
payable  twelve  months  after  the  date  thereof. 

To  this  declaration  the  defendant  pleaded,  that  he  signed  the 
writing,  obligatory,  set  forth  in  the  plaintiff's  declaration,  as  the 
security  of  William  B.  Miller,  and  in  no  other  capacity  what- 
ever; and  that  afterwards,  to  wit,  on  the  —  day  of  183-y 
after  the  obligation  fell  due,  R.  H.  Byrne,  one  of  the  co-securities 
with  himself,  notified  Childress  in  writing  more  than  thirty  days 
before  the  commencement  of  this  suit,  to  institute  suit  forthwith 
on  said  writing  obligatory,  and  that  if  he  failed  so  to  institute  suit 
that  said  securities  would  claim  the  benefit  of  the  act  of  1801,  ch. 
18;  that  said  Childress,  though  notified  as  aforesaid,  had  without 
the  consent  of  said  Miller  totally  failed  and  refused  to  institute 
suit  within  thirty  days  after  said  notification.  The  plaintiff  repli- 
ed to  this  plea  by  denying  it,  and  issue  was  joined  thereupon. 

At  the  August  term,  1843,  this  issue  was  submitted  to  a  jury» 
Judge  Read,  presiding.  It  appeared  in  evidence  that  W.  B.  Mil- 
ler was  the  principal  in  the  obligation,  and  that  Byrne,  P.  M* 
Miller,  and  Chalmers  were  securities;  that  in  the  summer  of  1839» 
Childress  was  called  upon  by  Byrne  and  requested  to  sue  on  the 
writing.  W.  B.  Miller  testified  that  after  the  obligation  fell  due, 
and  more  than  thirty  days  before  the  institution  of  this  suit,  Chil- 
dress addressed  him  a  letter  requiring  him  to  pay  the  same,  in 
which  he  stated  that  he  had  been  notified  to  institute  suit  thereup- 
on; and  that  he  had  lost  the  letter;  that  some  time  after  this  he  saw 
Childress,  and  asked  him  who  had  notified  him  to  sue,  and  was  in- 
formed by  Childress  that  Byrne  had  requested  him  to  sue. 


APRIL  TERM,  1841.  321 

[Miller  vi.  CbildreM.] 

The  jury,  under  the  charge  of  Read,  judge,  that  the  notification 
to  sue  must  be  in  wriiing  and  that  there  must  be  two  witnesses 
thereto,  returned  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$5000  debt,  and  $1149  damages. 

The  defendant  moved  the  court  for  a  new  trial.  This  motion 
was  overruled  and  judgment  rendered  upon  the  verdict.  Defen- 
dant  appealed  in  error  to  the  supreme  court. 

Brirdeky^ioT  Miller. 

TmUen^  for  Childress. 

Reese,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  upon  the  trial  in  the  circuit  court,  there  was  a  plea 
under  the  statute  of  1801,  ch.  18,  sec.  1,  2,  3,  4,  that  P.  M.  Mil- 
ler was  a  co-security  with  one  Byrne  for  one  W.  B.  Miller,  and 
that  one  Byrne  gave  written  notice,  &c.  There  was  issue  upoa 
the  plea,  and  a  verdict  for  the  plaintiff  below.  Without  pausing 
to  inquire  whether  the  plea  as  pleaded  was  good  under  the  statute 
or  not,  we  shall  onlv  consider  whether  the  court  erred  in  the 
charge  to  the  jury.    That  part  of  the  charge  was  as  follows,  to  wit: 

**As  to  the  question  of  notice  to  sue  under  the  statute  by  the 
security,  that  the  law  required  the  notice  to  be  in  writing,  and  that 
nothing  less  than  written  notice  would  satisfy  the  statute;  that  as 
to  the  statute  requiring  two  witnesses  to  prove  a  copy  of  notice, 
this  was  a  guarded  provision,  growing  out  of  the  statute,  for  the 
benefit  of  the  holder,  that  his  rights  should  not  be  prejudiced  by 
fraud,  perjury  or  imposition;  that,  under  the  rule  that  the  party's 
own  admission  should  be  evidence  against  him,  (even  should  the  ju- 
ry suppose  that  the  notice  served  in  Childress'  letter  to  Mil- 
ler was  written  notice,)  the  law,  assuming  the  principle  above  men* 
tioned,  would  require  the  testimony  of  two  witnesses  to  the  fact* 
and  that  the  testimony  of  a  less  number  would  not  satisfy  the  stat- 
ute.'' 

There  can  be  no  error  in  the  above  charge  as  against  the 
plaintiff.  The  Ist  section  of  the  statute  requires  in  terms  that  the 
notice  shall  be  in  writing,  and  the  notice  is  to  contain  the  absofaUe 
requisition  forthwith  to  put  the  bond,  note,  &c  in  suit.  The  4th 
section  provides  explicitly  that  the  security  roust  prove  in  open 
court  by  two  witnesses  a  copy  of  the  notice  aforesaid^to  havA 
been  served  on  the  person  bringing  such  action.    Where  a  statute 
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id  plain  and  explicit  in  its  meaning,  and  its  enacttnent  within  the 
legislative  competency,  the  duty  of  the  courts  is  simple  and  obvious, 
namely,  to  say  sic  lex  scripta^  and  obey  it.  In  this  case,  nothing 
is  left  to  judicial  construction,  but  if  there  were,  it  is  clear  that  it  oc- 
curred to  the  framers  of  the  act,  that  this  mode  of  discharge,  con- 
trary to  the  forms  and  course  of  proceeding  at  common  law,  might 
be  in  danger  of  tending  to  the  wrong  and  injury  of  the  holder  of  the 
note;  so  the  notice  was  required  to  be  in  writing,  and  the  notice 
was  required  to  be  proven  by  two  witnesses.  Of  course  the  notice 
not  in  writing,  or  proved  by  a  less  number  than  two  witnesses 
will  not  satisfy  the  statute.    Let  the  judgment  be  affirmed. 


Cuocic^r,  HAttFSR  6l  Co.  es.  Mosb^  Wkight. 

A  jiMtiM  of  the  pence  has  Bb  ponit  to  tBoder  judgment  agaioit  an  enddmir  AV 
ai^  lam  exceeding  fifty  doUan. 

McAKster  a  justice  of  the  peaxie  for  Obion  <:^ounty,  issued  a  war- 
rtat  kt  the  instance  of  Crocket,  Haiper  &  Co.  against  Moses 
Wfig^.  On  the  trial  an  obligation  was  introduced  in  the  follow- 
ing ^mtdsi 

**$B6  00.  Six  months  after  date  1  pi-omise  to  pay  Moses  Wright 
Ae  ^tiin  6f  $65  00  for  value  received,  this  8d  day  of  September, 
1838.  William  Wilkersoi?,  [Seal.] 

On  the  back  of  this  instrument  was  the  following  endorsement: 
**1  losign  the  within  ilote  to  Crocket,  Harper  &  Co.,  waiving  the 
n^dssity  of  demand  and  notice.  Moses  Wright." 

McAIister  rendered  a  judgment  against  the  endorser  for  the  sum 
of  f69  S7i.  Wright  appealed  to  the  circuit  court  of  Obion, 
nHMrcl  ai  the  June  term,  1840,  the  judgment  of  the  justice  of  the 
pMMie  ^ras  affirmed  and  upon  the  application  of  the  defendant,  an 
appeal  in  th»  nature  of  a  writ  of  error  was  granted  to  this  court. 

Raines^  for  the  plaintiff  in  error. 

Mo  counsel  appeared  for  defendant  in  error. 

BuOy  Jk  d^liteted  the  opinion  of  the  court. 
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a  justioe  of  the  peace,  for  a  sum  exceeding  fifty  dollars,  and  the 
question  is  whether  the  magistrate  bad  jurisdiction.  This  court 
determined,  in  the  case  of  Mitchell  vs.  MiUer,  Meigs,  510,  that  by 
the  act  of  1837,  ch.  23,  sec.  I,  extending  the  jurisdiction  of  justi- 
ces of  the  peace,  their  jurisdiction  is  confined  to  the  case  of  a  lii^- 
bility  arising  directly  out  of  the  instrument  itself,  and  does  not  em- 
brace an  indirect  collateral  or  contingent  liability,  created  not  by 
the  terms  of  the  instrument  but  by  operation  of  law,  as  the  liabili- 
ty of  an  endorsee,  &c.  But  the  question  now  before  us  is,  wheth- 
er the  2nd  section  of  the  act  of  1831,  ch.  59,  has  been  repealed  by 
the  terms  and  purview  of  the  act  of  1835,  ch.  17,  sees.  1  and2.  The 
section  of  the  act  first  above  referred  to,  provides  that,  ''a  justice 
of  the  peace  out  of  court  shall  have  jurisdiction  of  all  cases  of  oae 
hundred  dollars  or  under,  as  well  against  the  endorser  or  endorsers 
as  against  the  mqker  or  makers  of  a  bill,  bond  or  promissory  note, 
whether  for  cash  or  trade."  The  first  section  of  the  act  of  1835, 
ch.  17,  provides  that  a  justice  of  the  peace  ''shall  have  and  exer- 
cise jurisdiction  over  all  debts  and  demands,  due  on  any  specialty, 
note  or  agreement  signed  by  the  party  to  be  charged  therewith,  on 
which  the  judgment  will  not  sound  in  damages,  &c."  and  the  Snd 
section  of  the  same  act  gives  jurisdiction  over  all  sums  not  excee* 
ding  fifty  dollars  which  may  be  due  (among  other  enumerated  cases) 
'^by  contract  in  writing  signed  by  the  party  to  be  charged  there- 
with, on  which  the  judgment  would  sound  in  damages,  whether  due 
by  obligation,  note  or  assumpsit,"  &c.  The  mere  recital  and  pla- 
cing in  juxta-position  of  the  above  provisions,  sufficiently  shows,  it 
seems  to  us,  that  the  2nd  sec.  of  the  act  of  1831,  cannot  stan«l« 
The  terms  "judgment  sounding  in  damages"  used  in  both  sections 
of  the  act  of  1835,  excludes,  and  must  have  intended  to  exclude 
liabilities  between  endorsee  and  endorser  above  the  sum  of  fifty 
dollars,  the  judgment  upon  which  at  that  time  would  sound  in  dam- 
ages. The  point  indeed  is  involved  in  discusssion  in  the  case  of 
Mitchell  vs.  Miller^  Meigs,  510.  For  if  notwithstanding  the  pro- 
visions of  the  act  of  1835,  the  jurisdiction  in  such  cases,  was  to 
the  amount  of  one  hundred  dollars,  the  act  of  1837  would  have 
ei^tended  it  to  two  hundred  dollars.  It  may  fairly  be  supposed 
that  the  experience  of  the  country  between  1831  and  1835,  satisfi- 
ed the  warmest  advocates  of  these  domestic  tribunals,  of  the  difll- 
culty,  not  to  say,  total  impracticability  of  their  judicious  or  even 
just  application  of  the  principles  of  the  law  merchant,  isx  such  ca- 
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868»  to  the  rights  of  parties  in  trials  before  them.  We  thiak  there* 
fore  thai  a  magistrate  has  not  jurisdiction  ia  such  case,  above  the 
sum  of  fifiy  dollars.  And  we  may  be  permitted  to  remark  that  if 
it  were  doubtful  whether  or  not  the  act  of  1831,  ch.  59,  sec.  3, 
were  in  force,  it  would  be  our  duty  to  sustain  the  negative,  because 
the  constitution  of  the  U.  States  having  provided  that  the  trial 
by  jury  shall  be  preserved,  all  such  extensions  of  jurisdiction  are  of 
doubtful  propriety,  and  the  reason  originally  given  by  our  courts 
to  sustain  the  extension  of  jurisdiction  to  the  sum  of  fifty  dollars, 
namely,  that  the  right  of  trial  by  jury  was  not  by  it  impaired,  be- 
cause an  appeal  was  provided,  a  reason  of  doubtful  force  at  the 
time,  became  weakened  on  each  successive  extension  of  jurisdic- 
tion; because  the  obtaining  of  such  appeal  is  made  more  and  more 
difficult.  But  we  entertain  no  doubt  that  the  act  of  1835  does  re- 
peal the  3nd  section  of  the  act  of  1831,  and  therefore,  we  reverse 
the  judgment. 


Barry  i;^.  Nuckolls. 

Nfiekollfl  rented  a  room  to  nn  aseociation  of  iiidivid<ifllfl,at  aix  dollara  per  mont{i« 
lor  the  purpoee  of  performing  pinys.  After  this  contract  Barry  became  a  member 
•f  the  association,  and  as  such,  used  and  occupied  the  room:  Held,  that  Barry 
was  not  liable  for  the  rent,  before  or  after  he  became  a  member,  upon  a  count 
on  the  special  contract,  or  upon  a  count  in  indebitatut  astumpnt  or  quarUuni 
wteruU  for  work  and  labor  done. 

This  action  of  assumpsit,  for  use  and  occupation,  was  instituted 
in  March,  1839,  in  the  circuit  court  of  Hardeman  county,  by 
Nuckolls  against  Barry,  Dunlap,  judge,  presiding.  The  declaration 
contains  three  counts;  the  first  upon  a  special  contract;  the  others 
on  a  general  indebitatus  assumpsit^  and  quantum  meruit.  The  bill 
of  exceptions  shows  that  the  plaintiff  proved  a  contract  for  the  rent 
of  his  house  by  certain  persons,  calling  themselves  a  "Thespian  So- 
ciety," for  so  long  a  time  as  they  might  choose  to  occupy  it,  at  the 
rate  of  six  dollars  per  month.  That  they  took  possession,  fitted  it 
up,  and  commenced  the  performance  of  plays.  That  several 
months  after  the  making  of  this  contract,  and  the  taking  posses- 
sion, the  defendant  became  a  member,  and  performed  parts  in 
plays.    That  he  was  not  a  member  when  the  contract  was  made. 
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nor  for  long  aften  The  court  on  these  facts,  charg3d  the  jury, 
''that  the  defendant  would  not  be  bound  for  the  previous,  but  would 
be  bound  for  the  subsequent  rent,  without  a  new  contract  i.i  ratifi- 
cation of  the  former."  The  jury  rendered  a  verdict  for  plain tiS* 
for  $106.  A  motion  for  a  new  trial  was  made,  overruled,  and 
judgment  rendered  on  the  verdict    Defendant  appealed. 

F.  2).  Barry ^  for  plaintiff  in  error. 

1.  An  incoming  partner  is  not  bound  for  previous  contracts  of 
the  firm.  Montague  on  Part.  135,  139,  145:  Collyer  on  Part. 
301,  303,  304,  307,  295,  296:  Smith's  Mer.  Law,  2S:  Selwya 
N»  P.  316:   Gow  on  Part,  passim:  Chitty  on  Con.  71,  76. 

2.  Where  one  enters  into  partnership  with  one,  who  is  tenant 
under  a  lease,  this  gives  the  landlord  no  right  of  sueing  the  firm. 
Collyer,  308:  2  Marshall  Rep.  434:  Hoby  vs.  Roebuck,  7  Taunt. 
157. 

3.  So  of  adventures,  the  incoming  partner  is  not  liable  for  the 
price  of  the  goods.  Collyer,  301,  308:  4  Taunt.  Rep.  582,  Young 
▼8.  Hunter, 

4.  Where  a  new  partner  comes  in,  an  acceptance  by  the  old 
partners,  for  an  old  debt  in  the  name  of  the  new  firm,  does  not 
bind  the  new  partner,  in  the  hands  of  the  creditor.  Byles  on  Bills, 
24:  East's  Rep.  48,  SAenJ  vs.  Wilts. 

As  to  the  nature  of  this  tenancy,  it  b  not  from  month  to  month, 
nor  for  any  fixed  period  in  law  or  in  fact,  but  strictly  a  tenancy  at 
wilL 

1.  Where  parties  agree  on  a  tenancy  so  long  as  both  may  please, 
it  is  strictly  tenancy  at  will.  Comyn  on  Landlord  and  Tenant, 
6,  9,  91.  When  for  an  indeterminate  period,  it  is  from  year  to 
year.    Do.  Chitty  on  Con.  96. 

As  to  the  proof  necessary  to  sustain  the  action : 

1.  A  contract  will  not  be  implied  from  the  mere  fact  of  occu* 
pation;  there  must  be  an  express  promise,  or  a  recognition  of  the 
generd  right  of  the  plaintiff  to  recover.  2  Dane's  Abr.  446:  9 
DowUng  &  Ryland,  480:  22  E.  C.  L.  R.  394. 

In  general,  as  to  clubs,  &c 

1.  Assent  b  necessary  by  the  members  of  a  club  to  a  purchase 

hy  one  for  the  use  of  the  chib.    Selw.  N.  P.  313:  3  Stark.  R.  416: 

Selw.  N.  P.  316. 

3.  Suppose  members  of  a  church  rent  a  house  for  the  purpose 
41 
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of  worship,  Trill  it  be  held  that  all  who  may  afterwards  become 
members  can  be  sued  by  the  landlord  for  the  rent  7 

Where  an  express  contract  is  proved,  there  is  no  room  for  one 
to  be  implied.    ^^Expressum  facit  cessare  taciturn.** 

The  charge  of  the  court  placed  the  liability  of  the  defefndant 
wholly  on  the  ground,  that  he  was  bound  for  the  rent  by  force  of 
the  contract  made  and  operative  long  before  he  was  a  member. — 
It  expressly  excludes  the  idea  of  his  being  bound  by  acknowledg- 
ing his  liability  under  it,  or  by  making  a  new  contract,  either  ex* 
press  or  to  be  implied  from  occupation.  It  is,  theiisfore  wholly  er- 
roneous. 

Bailey^  for  Nuckolls. 

TvRLET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  by  the  defendant  in  error  against 
the  plaintiff.  The  declaration  contains  three  counts.  The  first,  a 
special  count,  charging  that  the  plaintiff  in  error,  together  with 
others,  organized  a  Thespian  Society  for  the  enacting  of  plays,  and 
that  they  rented  a  house  for  that  purpose  from  the  defendant,  and 
agreed  to  pay  him  six  dollars  a  month  rent  for  every  month  they 
should  so  occupy  it.  The  second,  is  aa  indebitatus  count  for  work 
and  labor  done.  And  the  third,  a  quantum  meruit  count  for  work 
and  labor  done.  The  proof  shows,  that  some  young  gentlemen  or- 
ganised the  society,  and  made  the  contract  set  forth  in  the  first 
count;  and  that  the  plaintiff  in  error  became  a  member  of  the  so- 
ciety some  months  after  the  contract.  The  court  was  requested 
to  charge  the  jury,  that  if  the  contract  was  made  before  said  plaiii- 
tifif  became  a  member  of  the  society,  he  was  not  bound  by  it. 
This  the  court  refused,  and  charged,  that  in  such  a  case  he  would 
not  be  bound  for  the  previous,  but  would  be  for  the  subsequent  rent, 
and  the  jury  found  accordingly.  This  ch&rge  is  certainly  erroneous 
under  the  state  of  the  pleadings.  If  the  plaintiff  in  error  be  liable 
at  all  for  the  rent  after  he  became  a  member  of  the  society,  it  is 
not  upon  a  count  framed  upon  the  contract  originally  made,  lior 
upon  an  indebitatus  or  quantum  meruit  count  for  work  and  labor 
done,  but  upon  a  count  for  use  and  occupation.  Reverae  the  jbdg> 
ment,  and  remand  it  for  a  new  trial. 
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Johnson  vs.  Brown,  Sxituers,  ei  als* 

1.  Brown  conTejed  real  and  personal  property  in  trost  for  the  bene  it  of  credi* 
ton.  Brown  and  Soatberat  by  anotber  deed,  conveyed  certain  other  real  and 
personal  property  in  trust  Tor  the  benefit  of  certain  other  creditors.  Johnson  haY« 
ing  a  judgment  against  Brown,  and  also  against  Brown  &  Smithers,  partners,  filed 
bis  bill  against  Brown,  and  Brown  Sl  Smithers,  the  trustees  and  creditors,  to  sub* 
ject  the  property  in  said  deeds  to  tb^  satiofootion  of  bis  judginenu:  Held,  thai 
^aid  bill  was  deinarrable  for  multifariousness,  there  being  no  connection  whatoYer 
between  the  creditors  secured  in  the  two  deeds* 

3.  No  principle  can  be  extracted  from  the  nnmerous  cases  on  the  subject  of  mul- 
tiforiousness,  which  can  be  adhered  to  as  a  general  rule.  Th^  court  must  deter- 
mine each  case  upon  its  own  peculiar  oircumstances ;  avoidiug  on  the  cue  side  the 
evil  of  multiplicity  of  suits,  and  on  the  other  the  evils  arising  out  of  blending  in 
one  snitidisiuiGt  and  imsongmous  claims  and  HabiUties. 

3,  Where  a  demurrer  to  a  bill  is  sustained  for  multifariousness,  the  complain* 
«nt  may  in  the  chancery  ootirt  dismiss  bis  bill  as  to  a  portion  of  the  defendants, 
bj  t^ejotpi^gof  w^om  with  others  the  mi^Itiforioqeness  is  created,  and  prose« 
Guta  as  to  the  rest.  Where,  however,  the  complainant  does  not  choose  to  dismiss 
his  bill  as  to  a  portion  of  the  defendants,  on  the  sustaining  the  demurrer  by  the 
chancellor,  but  appeals,  and  the  judgment  is  deemed  correct,  the  supreme  court 
WiH  not  remand,  bat  dismiss,  without  prejudice  to  the  institution  of  other  suits. 

This  bill  was  filed  in  the  chancery  court  at  Brownsville,  by  John- 
son against  Brown,  Smithers,  and  others,  for  the  purpose  of  having 
two  deeds  of  trust  declared  void,  by  reason  of  fraud,  and  to  subject 
the  property  therein  set  forth  to  the  satisfaction  of  judgments  which 
Johnson  had  obtained  against  Brown,  and  Brown  &Smithers,  part- 
ners in  trade.  Brown,  Smithers,  the  trustees,  and.  the  creditors 
for  whose  benefit  and  use  the  deeds  were  made,  were  all  made  par- 
ties defendant  to  the  bill.  The  defendants  filed  a  general  demur- 
rer, alledging  multifariousness  as  the  ground  upon  which  it  was  fil- 
ed.   The  complainant  joined  ia  demurrer. 

The  demurrer  was  argued  at  the  November  term,  1840,  McCamp- 
^ell,  chancellor,  presiding.  He  dismissed  the  bill.  The  complain- 
ant appealed  to  the  supreme  eourt. 

Mumfordf  for  the  complainant,  contended  that  the  bill  was  not 
mukifarious,  and  cited  and  commented  upon  the  following  author- 
ities. Mitf.  by  Jeremy,  181, 182:  Story  Eq.  PI.  400,  408,  409: 
5  Sim.  Rep.  288:  2  Sim.  Rep.  329:  1.  Sim.  &  S.  61 :  3  Price, 
164:  Story  Eq.  PI.  413:  6  Mad.  Rep.  89:  9  Peters,  632:  4  Gowen 
Rep.  688,  689,  701:  5  Paige  Rep.  Boyd  vs.  Hoyt:  6  Johnson  Oh. 
Rep.,  B.  vs.  Broumj  p.  156  :  Calvert,  87. 
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Searcy,  for  the  defendants* 

Reese,  J.  delivered  the  opinion  of  the  court. 

« 

The  bill  alleges  that  the  complainant  obtained  a  judgment  at 
law  against  Brown  for  upwards  of  $3000,  that  an  execution  was 
issued,  and  nuUa  bona  returned  thereon.  That  Brown,  to  secure 
creditors,  had  made  a  deed  of  trust,  conveying  to  one  Hill,  as  trus- 
tee, a  large  amount  of  real  and  personal  property;  that  a  sale  of 
the  property  was  made  by  the  said  trustee.  Hill,  and  that  various 
persons  became  purchasers  at  the  sale  of  the  property.  The  bill 
alleges,  that  the  deed  of  trust  was  fraudulent  and  void  as  to  com- 
plainant, and  that  the  purchasers  had  notice  thereof  at  the  sale, 
and  are  affected  thereby ;  and  it  prays  that  the  said  deed  and  sale 
be  set  aside,  and  that  the  said  Brown,  the  said  trustee.  Hill,  the 
creditors,  secured  by  said  deed,  and  the  purchasers  at  the  said  sale* 
be  made  parties  to  the  suit.  The  bill  also  sets  forth,  that  the  said 
Brown  and  one  Smithers,  are  partners  in  trade,  under  the  firm  and 
style  of  Brown  &  Smithers,  and  that  he  had  obtained  against 
them  a  judgment  at  law,  for  a  considerable  sum,  (which  is  stated,) 
that  an  execution  was  issued  thereon,  and  was  returned  nuiZa  bomu 
That  said  Brown  &  Smithers,  to  secure  certain  creditors  of  theirs, 
had  conveyed  by  a  deed  of  trust  to  one  Glarkson,  as  trustee,  cer« 
tain  property  therein  mentioned;  that  said  deed  of  trust  is  fraudu- 
lent and  void  as  to  the  judgments  and  claims  of  the  complainant, 
and  prays  that  it  be  set  aside,  and  that  the  said  Brown  &  Smithers, 
and  the  trustee  in  said  deed,  and  the  creditors  secured  thereby,  be 
made  parties  defendant  to  the  suit. 

The  defendants  have  all  joined  in  demurring  to  the  bill  for  mul- 
tifariousness. The  chancellor  saw  fit  to  sustain  the  demurrer  and 
to  dismiss  the  bill,  and  the  complainant  has  appealed  to  this  court 

Mr.  Justice  Story  has  justly  remarked,  that  numerous  as  are  the 
cases  upon  this  subject,  no  principle  can  be  extracted  from  them, 
that  can  be  safely  adhered  to  as  a  general  rule,  but  the  courts  must 
determine  each  case  upon  its  own  peculiar  circumstances.  While 
multiplicity  of  actions  on  the  one  hand,  ought  to  be  avoided,  we 
should  be  careful,  on  the  other,  to  guard  against  that  complicatkMi 
and  confusion  in  the  investigation  of  rights,  and  the  application  of 
remedies,  arising  from  the  attempt  to  blend  in  one  suit,  distinct 
and  incongruous  claims  and  liabilities.  The  interest  and  liability 
of  defendants  may  be  separate,  and  yet  they  can  be  joined  in  the 
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Mune  suit  But,  then»  their  liability  must  flow  from  the  mnefoun' 
iam:  their  interests  radiate  from  some  common  centre;  as  if  they 
have  distinct  portions  of  complainant's  distributive  share,  or  have 
porohaied  severally  and  each  for  himself  from  complainant's  testa- 
tor  separate  portions  of  hU  trust  property,  and  in  such  like  cases* 
It  is  upon  thb  principle,  perhaps,  that  the  judgment  in  the  case  of 
Fellows  vs.  Fellows^  4  Cowen,  682,  can  be  maintained,  if  at  all 
maintainable.  In  that  case,  several  persons,  at  distinct  times  and 
without  confederation  with  each  other,  had  fraudulently  purchased 
separate  portions  of  property  of  B.,  the  debtor  of  A.,  and  who  had 
a  judgment  agrinst  B.  It  was  held,  that  a  bill  filed  against  all,  was 
not  multifarious.  B.  the  common  and  fraudulent  vendor  to  all  the 
defendants,  was  the  debtor  to  A.,  and  constituted  a  common  con* 
necting  link,  a  central  point  to  all.  That  case  goes  further  than 
any  of  which  we  are  aware.  But  it  does  not  go  far  enough  to  vin« 
dicate  the  bill  before  us  from  the  objection  of  multifariousness 
brought  against  it  in  the  demurrer. 

The  complainant  has  a  judgment  at  law  against. Brown;  the 
latter  makes  a  deed  of  trust  to  secure  certain  creditors,  and  a  sale 
takes  place  under  said  deed,  and  there  were  divers  purchasers  of 
separate  articles  of  property.  If  the  deed  of  trust  and  the  sale  be 
.  fraudulent,  the  complainant  with  proper  averments,  may  well  make 
Brown,  the  trustee,  the  creditors  intended  to  be  secured  by  the  deed 
of  trust,  and  the  purchasers  at  the  sale  which  took  place  under  it, 
parties  defendant  to  the  same  bill;  because  Brown,  the  debtor  of 
the  complainant,  is  the  source  and  origin  of  all  their  claims,  the 
common  centre,  the  connecting  link  between  the  complainant  and 
all  the  defendants.  But  this  ceases  to  be  the  case  when  you  go  a 
step  further,  to  the  judgment  against  the  firm  of  Brown  &  Smithers; 
to  the  deed  of  trust  to  secure  the  creditors  of  the  firm.  When  you 
make  Smithers,  the  trustee  ia  the  last  mentioned  deed,  and  the 
creditors  of  the  firm,  parties  to  the  same  bill  filed  against  the  trus- 
tee, creditors  and  purchasers  under  the  deed  first  set  forth,  there 
ceases  to  be  any  common  centre,  any  one  connecting  link.  The 
ri^ts  and  liabilities  do  not  spring  out  of  or  radiate  from  any  one  point 
or  person.  The  creditors  of  the  firm  have  no  connection  with  the 
creditors  and  purchasers  under  Brown,  and  it  would  not  be  expe- 
dient or  proper  that  their  interests  and  liabilities  should  be  involv* 
ed  in  the  same  suit. 
.   We  think,  therefore,  that  the  demurrer  was  properly  sustained; 
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but  we  regret  that  the  complainant  did  not  upon  the  demunrer  h%* 
ingsustained,  move  the  chancellor  to  dismiss  his  biU  as  to  Smithars 
and  those  claiming  under  the  firm  or  partnership  deed  of  trust»  and 
to  retain  the  suit  as  to  the  others.  We  suppose  it  would  have  bem 
proper  for  the  chancellor,  if  thus  moved,  so  to  have  ordered.  But 
as  the  complainant  has  placed  himself  before  us  upon  the  question 
raised  by  the  demurrer,  and  the  decree  thereoui  we  apprehend  that 
we  are  at  liberty  to  do  no  more  here,  than  to  dismiss  the  bill,  in  con* 
sequence  of  affirming  the  chancdlor's  decree,  which  we  reluctantly 
doy  but  without  prejudice. 


GoFBLAioD,  et  alt,  vs.  Woods,  ei  ats. 

Dougherty,  bj  yirtae  of  warrant  No.  284,  made  an  antrj  in  the  office  of  Carroll 
ooantj  in  1833  and  sold  the  hind  aa  entered  to  defendante.  In  1825,  bj  Tirtue  of 
the  lamo  warrant  he  made  a  eecond  entry,  in  the  eame  office,  on  a  difTerent  tract  of 
land,  leanng  the  first  entry  atanding  on  the  books  of  the  office  not  Taeated  or  wltli- 
drawn  in  fact,  and  obtained  a  grant  on  the  second  entry :  Held,  that  ihe  first  fi|- 
tiy  not  being  in  fact  Taeated,  the  land  was  not  vacant  and  unappropriated  land, 
subject  to  entry. 

Gopeland,  Venable  and  Goodman  on  the  5th  day  of  December, 
J838,  presented  a  petition  to  Benj.  C.  Totten,  judge,  praying  that 
a  writ  of  mandamus  be  directed  to  Woods,  entry*taker  for  Carroll 
county,  commaodiog  him  to  receive  an  entry  on  certain  land  lying 
ia$aid  county  and  pUce  the  same  on  the  books  of  his  office.  The 
petition  states  that  the  plaintiffs  had  tendered  a  location  to  the  said 
#atry«taker,  accompanied  with  a  good  and  valid  land-warrant,  to 
the  satisfaction  of  which  the  vacant  and  unappropriated  land  south 
and  west  of  the  congressional  reservation  line  was  subject,  and 
that  the  land  contained  in  the  tendered  location  was  vacant. 

The  petitioners  also  stated  that  Woods  regarded  the  land  as  not 
being  vacant,  there  having  been  once  an  entry  thereupon,  which 
atill  stood  upon  the  book3  of  the  entry-takei^  but  that  the  wai^ 
nnthad  biea  removed,  and  entered  in  another  part  of  the  county, 
and  the  entry  had  been  consummated  by  a  grant  The  judge  or- 
.dered  a  mandamus  lUsi  to  isaue,  which  was  issued  and  served  on 
Woods  the  entry-taker. 

Porter,  {!4wi^  ^  others  cane  in  and  were  made  parties  de- 
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fimdant  at  the  September  term,  1839,  and  filed  their  several  aa» 
ewen*  They  denied  that  the  laifiTwas  vacant,  set  up  titles  there- 
to by  purchase  from  Dougherty  and  exhibited  duly  registered  deeds 
of  conveyance  from  him  and  claimed  the  benefit  of  theip  posses- 
Ron  as  secured  by  the  act  of  limitations  in  reference  to  occupant 
claims. 

Woods  answered  and  stated  that  he  had  refused  to  receive  the 
entry  of  petitioners,  because  it  appeared  on  the  books  in  his  offioe, 
that  the  land  had  already  been  entered,  and  thlit  the  defendanta 
wdre  in  possession  of  the  land,  and  claimed  it  by -virtue  of  con* 
Teyance  from  Dougherty,  in  whose  name  it  was  entered.  Woods 
also  stated,  that  it  appeared  on  the  books  in  his  office,  that  the  war- 
rant which  was  laid  and  appropriated  by  Dougherty  on  the  land 
proposed  to  be  entered  by  petitioners,  was  subsequently  laid  and 
appropriated  a  second  time,  on  a  different  tract  of  land,  by  said 
Dougherty,  and  he,  not  considering  it  his  duty  to  declare  which  of 
the  two  entries  was  void,  each  standing  on  his  books,  had  refu- 
sed to  make  the  tendered  entry. 

The  cause  was  submitted  on  the  facts  contained  in  the  petition 
and  anslver  to  hb  honor.  Judge  Totten,  at  the  January  term,  1941, 
who  being  of  the  opinion,  that  the  land  was  vacant  and  unappro- 
priatedy  ordered  a  peremptory  mandamus  to  be  issued.  The  defen- 
dants appealed  in  error. 

JSuntsmanand  Scurlock^  for  petitioners. 

Fitzgerald  and  WiUiams^  for  defendants. 

Rbese,  J.  delivered  the  opinion  of  the  court. 

This  is  a  petition  for  a  mandamus  filed  in  the  circuit  court  of 
•Carroll  county  in  order  to  compel  one  of  the  defendants,  the  en- 
try-taker for  that  county,  to  receive  and  enter  upon  las  general 
-plan,  an  entry  by  the  petitioners  to  him  tendered  on  the  Ist  day  of 
Jmuary;  1838.  The  circuit  court  upon  the  facts  presented  in  the 
record  ordered  and  adjudged  that  a  peremptory  maruUuntis  should 
issue,  &c.    And  the  defendants  have  appealed  to  this  court. 

The  main  factrupon  which  the  controversy  has  arisen,  and  fay 

-which  it  must '  be  determined,  are  as  follows,  to  wit:  en  the 

13tb  day  of  September,  1821,  a  certain  R.  £•  C.  Dougherty  made 

an  entry  as  ^ows,  to  wit:    <«No.  877,  R.  K  C.  Douglierty  by  vir^ 
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tae  of  certificate  No.  2S4,  for  2,500  acres,  issued  by  the  cdtnttiis* 
sioners  of  West  Tennesseee  to  Samuel  Chambers  and  others,  en* 
ters  the  same  in  12th  district,  range  2  and  3,  and  section  4,  begin- 
ning on  the  south-west  corner  of  entry  253,  running  wesf  tie* 
This  entry  was  placed  upon  the  general  plan  and  remains  there 
still.  Of  the  land  covered  by  the  above  entry,  R«  E.  C.  Dougherty 
on  the  8th  of  November,  1824,  by  deed  of  bargain  and  sale  with 
covenant  of  general  warranty,  conveyed  274  acres  to  Henry  For* 
est,  reciting  in  said  deed  that  it  was  part  of  a  2,500  acre  tract 
granted  to  the  said  Dougherty  by  the  State  of  Tennessee.  And 
on  the  1st  of  August.  1823,  the  said  Dougherty  by  deed  with  like 
warranty  conveyed  223  acres,  another  portion  of  the  land  covered 
by  said  entry,  to  R.  B.  Edwards,  another  of  said  defendants.  On 
the  11th  of  June,  1828,  he  conveyed  another  portion  of  the  same 
to  the  said  Edwards^  containing  125  acres,  and  on  the  27th  of  July* 
1827,  he  conveyed  400  acres  of  said  entry  to  defendant  Wm. 
Parker.    These  deeds  were  all  duly  registered. 

On  the  1st  of  January.  1825.  the  said  Dougherty  made  another 
entry  as  follows,  to  wit:  **No.  1961,  State  of  Tennessee,  12th  dis- 
trict, R.  E.  C.  Dougherty  by  virtue  of  certificate  No.  284,  for  2,560 
acres,  enters  the  same  in  range  2,  section  3,  beginning  south-west 
of  entry  No.  91 ,"  &c.  The  land  covered  by  this  entry  lies  some  5 
or  6  miles  from  that  covered  by  the  other.  On  the  26th  day  of 
January,  1827,  a  grant  from  the  State  of  Tenneesee  was  issued  to 
the  said  R.  E.  C.  Dougherty  which  recited,  "that  by  virtue  of  cer- 
tificate No.  284,  dated  the  5th  day  of  August,  1809,  issued  by  the 
commissioners  for  West  Tennessee  to  Samuel  Cummins,  jr.  for 
3,500  acres  and  entered  on  the  12th  day  of  September,  1821,  by 
Na  877,  there  is  granted  by  the  State  of  Tennessee  to  R.  E.  G. 
Dougherty  as  assignee  of  said  Cummins  a  certain  tract  or  parcel 
of  land,  containing  two  thousand  five  hundred  acres  by  surveyt 
bearing  date  the  12th  day  of  June  1822,  lying  in  12th  dbtrict  in 
Carroll  county  in  the  2nd  and  3d  sections  of  2nd  range,  and  boon* 
ded  as  follows,  to  wit,  beginning  on,*'  Ac.  Here  follows  a  local 
description  of  boundary,  covering  the  land  contained  in  the  entry 
of  1825.  During  this  time  and  before  the  first  entry,  the 
eaid  Dougherty  was  surveyor  general  of  the  said  12tb  district. 
The  defendants  have  continued  since  the  date  of  their  deeds,  res- 
pectively in  possession,  occupation  and  cultivation  of  the  lands 
conveyed  thereby.    For  the  petitioners  it  has  been  contended  that 
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the  entry  of  the  Itt  of  January,  1885,  purporting  to  be  upon,  or 
by  virtue  of  a  certificate  of  the  same  number  of  the  12th  of  Sep* 
tember,  1821,  namely,  No.  2S4,  is  a  vacation  or  withdrawal  of  the 
said  last  mentioned  entryi  at  all  events,  in  legal  operation  andeffect; 
and  if  that  were  not  so,  it  is  contended  that  the  grant  of  lb27,  al« 
though  not  purporting  to  be  founded  upon  the  entry  of  1825,  yet 
by  its  locative  calls  covering  the  land  contained  therein,  extin* 
gunhes,  or  at  least  draws  to  it,  the  entry  of  the  12th  of  September^ 
1821;  and  therefore,  that  the  land  ^ich  had  been  covered  by  the 
last  entry  was  vacant  and  unappropriated  when  the  petitioners  pre^ 
sented  their  entry  to  the  entry-taker,  on  the  1st  Jan.,  1838.  On  the 
other  side  and  for  the  defendants,  it  has  been  insisted  that  the  entry 
of  1825  was  not  intended  to  vacate  or  withdraw  the  entry  of  1821, 
because  the  former  was  not  in  fact  vacated  or  withdrawn,  but  still 
remains  upon  the  general  plan  of  said  district,  and  because  the  said 
entry  does  not  pretend  to  be  founded  upon  the  same  certificate,  ex« 
cept  merely  as  to  the  identity  of  the  No.  of  the  certificate,  it  not 
reciting  tiie  same  warrant  by  reference  to  the  assignee,  and  being 
for  a  different  number  of  acres,  to  wit,  for  the  amount  of  2,5C0;  and 
if  it  were  intended  to  re-enter  the  same  warrant  and  vacate  the 
fint  entry,  that  such  intention  could  not  legally  take  effect,  and 
such  second  entry  would  be  null  and  void  by  the  provisions  of  the 
act  of  1821,  ch.  31.  And  they  deny  that  the  grant  issued  in  1827 
will  vacate  and  extinguish  the  entry  of  1821,  because  the  said 
grant  upon  its  face  does  not  purport  to  be  founded  on  the  entry  of 
18te,  but  oh  that  of  1821,  referring  to  the  latter  by  its  date,  by  its 
quantity  and  by  description  of  the  warrant,  and  purporting  to  in- 
clude land  surveyed  in  1822,  prior  to  the  entry  of  1835.  And  they 
deny  that  because  the  locative  calls  of  the  grant  is  for  other  land 
than  that  entered  and  surveyed,  that  the  grant,  under  the  circum- 
stances and  by  operation  oi  law,  will  draw  the  entry  and  survey 
to  itself,  the  locative  calls  of  which  are  equally  specific  and  distinct. 
But  they  insist  on  the  contrary,  that  the  entry  and  survey  wiQ 
draw  the  grant  to  them,  and  clothe  themselves  with  it,it  being  the 
object  of  the  law  and  of  the  State  to  confer  the  legal  title  of  a 
gnmt  upon  those  owning  and  entitled  to  the  equitable  estate,  in 
the  land  entered,  arising  from  the  entry  itself,  and  the  survey  un- 
der it;  and  they  insist  that  it  would  be  competent  for  them  (who 
have  been  long  in  the  possession  of  the  land  entered,  and,  as  they 

insist,  intended  to  have  been  granted,)  by  application  to  the  proper 
43 
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court  and  making  the  proper  parties,  to  bare  the  calb  of  the  grant 
8o  amended  as  to  cover  the  land  and  conform  to  the  calls  of  tbo 

entry  and  survey. 

We  areof  opinion^that  a  controversy  between  the  claimants  under 
the  second  entry,  and  those  under  thefirsty  as  to  which  would  be  en- 
titled to  the  protection  of  the  grant  to  their  possession,  would  in- 
volve, under  the  circumstances  and  for  the  reasons  above  set  forth,' 
much  and  serious  difficulty.  The  claimants  under  the  second  entry 
are  not  before  us  in  this  contest,  and  we  deem  it,  therefore,  here 
improper  to  adjudicate  upon  their  rights*  But,  for  the  facts,  and 
upon  the  grounds,  above  enumerated,  we  are  of  opinion  that  we 
should  not  be  justified,  in  the  present  aspect  of  the  case,  to  de* 
termine  that  the  land  in  question  is  vacant  and  unappropriated, 
and  was  subject  on  the  1st  day  of  January,  1838,  to  the  entry  of 
the  petitioners* 

If  the  general  conclusion  at  which  we  have  arrived,  resulting 
from  the  aspect  of  the  whole  case,  needed  to  be  fortified  by  minor 
considerations,  we  might  add  that  a  clear  case  ought  to  exist  before 
the  court  should  feel  called  on,  by  their  mandate  to  the  entry-taker 
to  interfere  with  the  actual  possession  of  cultivated  land,  long  oc- 
cupied, under  an  entry  still  existing  upon  the  general  plan,  and  un- 
der deeds  of  conveyance  duly  registered,  when  we  reflect  with 
what  anxiety  the  legislature  in  the  1  Ith  section  of  the  act  of  1837, 
ch.  1,  have  endeavored  to  perfect  the  possession  of  an  occupant 
notwithstanding  any  informality,  defect  or  omission  in  the  certifi- 
cate or  probate  of  occupancy,  or  in  the  transfer  of  the  same,  de- 
claring that  the  ^'possession  shall  bar  all  other  claimants,  and  be  no- 
tice against  all  claims  or  suits,  legal  or  equitable*** 

And  again,  the  10th  section  of  the  statute  just  above  referred  to, 
declares  '*that  the  several  county  offices  shall  be  and  remain  open 
from  and  after  the  1st  day  of  January,  1838,''  &c.  The  entry  of 
the  petitioners  was  tendered  on  the  1st  day  of  January,  1838.  It 
is  very  far  from  certain  that  the  oflke  was  on  that  day  open  by 
law,  for  the  reception  of  entries* 

Upon  the  whole  we  are  of  the  opinion  that  the  judgment  of  the 
circuit  Qourt  should  be  reversed;  that  the  petition  be  dismissed,  and 
that  the  defendants  go  hence,  dec* 
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Maook  and  Batlby  vs.  SHxrPiOUH 

1.  A  benefit  to  a  party  pfrom^ng,  or  a  prejudioe  or  trouble  to  the  party  to  whom 
IbepffWBieeiemadetisagoodcoiiiideratioii.  ' 

ft.  Where  Waahbam  promifled  to  oonyey  la^d  to  a  trastoe,  for  the  benefit  of  a 
wdety  of  ChrietiaM,  npoa  condiiioii  that  tM  ntntee  and  eociety  of  Chriatiaiif 
.  woold  erect  thereupon  a  honae  for  porpoemf  pnblio  wonbip  Hdd,  that  the  eieo» 
lioa  of  each  a  bouse  on  the  land  wae  a  Jbenefit  to  Waahbam*  and  trouble  and 
expense  to  the  trustee  and  society,  and  jnerefore  a  good  consideratioD  intenrened. 

3.  Where  Washbom  agreed,  by  parol,  with  a  certain  tmetee  and  eoctetj  of 
Christians,  to  conToy  an  acre  of  land  to  such  trustee  for  the  benefit  of  said  society, 
upon  condition  that  they  erect  a  house  for  public  worship^  and  said  society  did 
erect  the  house  as  agreed  upon,  and  Washburn  sold  and  couTeyed  the  acre  of  land 
with  the  tract  to  which  it  was  attached  to  Beard,  and  Beard  siade  a  bond  in  eon- 
Ibmuty  with  the  parol  agreeoMnt :  Held,  that  this  bond  was  as  obligatory  as  though 
it  had  been  made  by  Wasbbum. 

4.  Where  conplainantfl  acquire  an  equitable  right  to  land,  mob  right  can  be 
enforced  against  ef  ery  soccessiYe  Tondee,  who  nay  acquire  the  legal  right  to  sueh 
land  with  notice  of  complainants'  equity. 

5.  The  possession  of  a  church  by  the  Officers  thereof,  for  purposes  of  pubUe  wor* 
abip,  is  as  much  an  actual  possession  as  residence  on  the  premises  by  any  citixen. 

6.  If  a  person  purchase  land  of  another,  knowing  at  the  time  of  the  purohaee 
tiiat  the  land  is  in  the  possession  of  other  persons,  he  is  bound  to  enquire  into 
their  title,  and  is  affected  with  notice  of  all  foots  in  relation  thereto. 

William  Macon  and  Laban  Bailey,  as  trustees  for  the  society  of 
Christians  called  Baptists,  filed  this  Inll  in  the  chancery  court  at 
Bolivar,  on  the  6th  day  of  September,  1839,  against  William  C. 
S^eppard,  to  divest  him  of  the  legal  title  to  one  acre  of  land  in  the 
county  of  Hardeman. 

The  Inll  charges,  that  a  tract  of  land  containing  one  hundred  and 
fifty-five  acres,  lying  in  Hardeman  county,  was  granted  to  Thomas 
Washburn.  That  in  the  year,  1835,  the  said  Washburn  agreed  to 
oonvey  to  the  society  of  Christians  called  Baptists,  one  acre  of  said 
land,  and  gave  them  the  right  of  way  to  a  spring  adjoining  said 
acre,  upon  the  condition  that  the  said  society  would  erect  there- 
upon a  comfortable  house  for  religious  worship.  That  the  said 
'  society  did  accordingly  build  a  comfortable  house  for  religions 
worship,  and  furmshed  it  with  seats.  That  one  part  of  said  acre 
of  ground  was  selected  as  a  burying  ground,  and  the  house  was 
occupied  from  that  time  forwani  as  a  house  of  public  worship,  and 
the  dead  of  the  neighborhood  buried  in  the  place  so  set  apart  as  a 
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grave-yard.  The  bill  further  charges,  that  Washburn 
the  owner  of  the  tract  of  land  until  the  year  1835,  the  house 
occupied  still  as  a  place  of  public  worship.  That  in  the  year  1835, 
he  (Washburn)  sold  the  tract  of  land  of  155  acres  to  C.  J.  Beard, 
and  that  he  gave  a  bond  to  Beard  to  convey  to  him  the  said  one 
faondred  and  fifty-five  acres  of  land,  but  at  the  same  time  took  the 
bond  of  Beard  to  convey  to  the  plaintiffs,  as  trustees  of  the  Bap- 
tist society,  the  said  acre  of  land  on  which  the  church  was  erect- 
ed, the  grave-yard  laid  off,  &c.,  with  a  right  of  way  to  the  spring; 
that  this  bond  was  lost;  that  afterwards  Beard  sold  the  land  to 
Dsandridge,  with  a  reservation  of  the  acre  aforesaid,  with  right  of 
way  to  the  spring  for  the  church ;  that  in  1837,  Dandridge  sold  the 
tract  to  Sheppard,  and  gave  said  Sheppard  full  and  ample  notice  of 
the  right  which  had  been  previously  given  by  bond  to  the  com- 
plainants as  trustees  of  the  church;  that  notwithstanding  said  no- 
tice, Sheppard  had,  in  the  latter  part  of  the  year  1839,  enclosed  the 
said  church  with  a  high  fence,  took  out  and  removed  the  seats,  and 
converted  it  into  a  fodder-house. 

The  bill  prays,  that  the  title  to  an  acre  of  ground,  including  the 
church  and  grave-yard,  be  divested  out  of  the  defendant  Sheppard, 
and  vested  in  the  complainants  for  the  use  of  the  society  aforesaid, 
and  that  the  county  surveyor  be  directed  to  survey  and  lay  off  the 
same  by  metes  and  bounds,  &c. 

Sheppard  filed  his  answer  on  the  13th  day  of  December,  1839. 
Thb  answer  stated,  that  the  land  was  granted  to  Wasbbum  as 
stated  in  the  bill ;  tliat  as  to  the  purchase  of  Beard,  be  knew  noth- 
ing ;  that  Washburn  had  executed  a  deed  in  fee  simple  on  the  5th 
day  of  December,  1835,  to  Dandridge  for  the  entire  tract  embraced 
in  the  grant,  and  that  he  had  purchased  the  entire  tract  embraced 
in  the  grant  for  $800,  in  May,  1837,  took  a  deed  and  paid  the  pur- 
chase money,  and  that  neither  in  the  deed  of  Washburn  to  Dand- 
ridge, nor  in  the  deed  of  Dandridge  to  himself,  was  there  any  re- 
servation whatever  for  the  benefit  of  the  complainants  or  the 
church.  The  answer  also  states,  that  the  defendant  purchased 
without  any  notice  whatever  of  the  claim  of  complainants  to  this 
acra  of  land,  and  that  he  had  never  heard  of  the  pretended  claim 
of  the  Baptist  church,  till  after  be  had  received  a  deed  from  Dand- 
ridge. 

The  defendantalso  insisted  in  his  answer,  that  if  the  bond  alleged 
to  have  been  made  by  Washburn  to  complainants  ever  had  osiet- 
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ence,  it  was  vcdontary  and  without  consideration,  and  that  it  was 
void  against  a  subsequent  purchaser  for  a  valuable  consideratiooy 
without  notice  of  the  alleged  claim. 

The  plaintifl&  filed  a  replication  tx^  this  answer,  and  much  proof 
was  taken.  It  appeared  that  the  society  of  the  Baptist  church  had 
taken  possession  of  the  lot  of  ground  in  1827,  built  a  church  and 
fitted  it  out  as  set  forth  in  the  bill,  upon  the  understanding  therein 
expressed;  that  Washburn  sold  the  land  to  Beard,  in  1835,  and  ex- 
ecuted  a  bond  to  convey  him  a  title,  and  required  Beard  to  execute 
a  bond  for  the  spot  in  controversy  to  complainants  as  trustees  for 
the  benefit  of  the  society;  that  Beard  did  so  execute  tlie  bond; 
that  Beard  afterwards  sold  the  entire  tract  to  Daodridge,  beget- 
ting fifty  dollars  advance  on  the  amount  he  agreed  to  pay,  and 
stipulating  with  Dandridge  in  reference  to  the  acre.  Washburn 
conveyed  the  entire  tract  to  Dandridge,  and  Dandridge  by  deed 
conveyed  the  whole  tract  to  Sheppard,  the  defendant,  for  $800.r— 
It  appeared,  that  up  to  the  time  Sheppard  took  possession  of  the 
premises,  in  the  year  1837,  the  house  had  been  constantly  used  as 
a  house  of  public  worship  by  the  society  of  Baptists,  and  that  Shep- 
pard had  heard  of  the  claim  of  the  church  previous  to  his  purchase 
from  Dandridge.  It  also  appeared  that  Sheppard  bad  endosed  the 
property  in  controversy  by  a  fence,  &c. 

The  chancellor,  McCampbell,  at  the  November  term,  1840,  dis- 
missed  the  bill  upon  the  hearing  of  the  cause.  The  complainants 
appealed. 

Bailet/t  for  complainants. 
Fentress  and  Milkrt  for  defendant. 

Grsen,  J.  delivered  the  opinion  of  the  court. 

Thomas  Washburn  agreed,  verbally,  to  give  the  acre  i>f  ground 
in  controversy  to  the  Baptist  church  at  Mount  Zion,  in  Hardeman 
county,  on  condition  that  they  would  erect  a  suitable  house  for 
religious  worship.  A  comfortable  house  for  that  purpose  was 
erected  and  fitted  with  seats,  &c,  for  use.  In  1835,  Washburn 
sold  the  tract  of  land  upon  which  the  said  acre  of  ground  is  rituated, 
to  one  G.  J.  Be^rd,  reserving  the  acre  aforesaid.  Beard,  in  con- 
sideration of  Washburn's  said  agreement  with  the  church  and  the 
fulfilment  of  the  condition  aforesaid,  executed  a  bond  to  the  com- 
{riainants,  binding  himself  to  convey  said  land  to  them  as  trustees 
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for  the  church  aforesaid.    Soon  after  this  sale.  Beard  sold  the  land 

to  one  Dandridge,  who  bad  notice  of  complainants  right  to  said 

acre,  Washburn  never  having  conveyed  the  said  land  to  Beard. 

By  agreement  among  the  parties  he  made  a  deed  to  Dandridge, 

Beard's  vendee.    In  the  year  1837,  Dandridge  sold  and  conveyed 

the  same  land  to  the  defendant.    There  was  no  reservation  of  the 

acre  aforesaid,  either  in  Washburn's  deed  to  Dandridge,  or  in  the 

deed  of  Dandridge  to  the  defendant.    At  the  time  defendant  pur- 

chased  the  land,  the  church  aforesaid  were  in  the  habit  of  using 

and  occupying  the  house,  on  said  acre  of  land,  for  religious  wor* 

ship*    The  title  bond  of  Beard  has  been  lost,  and  the  defendant  re* 

fuses  to  make  a  deed  for  the  acre  of  land,  and  has  appropriated  the 

house,  seats,  &c.,  to  his  own  use. 

I       1.  The  first  question  is,  whether  there  is  any  sufficient  conside- 

/  ration  for  the  agreement  on  the  part  of  Washburn  to  make  a  con- 

/  veyancefor  the  acre  of  land  in  controversy.    A  valuable  conside- 

?   ration  is  either  a  benefit  to  the  party  promising,  or  a  prejudice,  or 

\.      trouble  to  the  party  to  whom  the  promise  is  made.    2  Kent,  465. 

I   The  erection  of  this  house  in  the  neighborhood,  for  religious  wor- 

/   ship,  was  a  benefit  to  the  party  promising,  and  put  those  to  whom 

1    the  promise  was  made  to  trouble  and  expense.    In  either  point  of 

-   view,  therefore,  there  was  sufficient  consideration. 

'3.  The  fact  that  the  title  bond  was  executed  by  Beard  and  not 
by  Washburn,  can  make  no  difference.  Although  the  contract  was 
originally  by  parol,  yet  having  afterwards  been  reduced  to  writing, 
it  is  equally  obligatory  as  though  it  had  been  written  when  first 
made.    2  Story's  Eq.  57-8. 

3.  The  complainants  having  acquired  an  equitaUe  right  to  en* 
force  thb  contract  as  against  Washburn  and  Beard,  they  have  the 
same  equity  against  every  successive  vendee  with  notice  of  their 
claim.    2  Story's  Eq.  92,  sec.  784 

4  Theonly  question  therefore  is,  whether  the  defendant  feaffected 
with  notice.  The  evidence  is,  that  the  people  of  the  neighborhood, 
constituting  the  Baptist  church  at  Mount  Zion,  were  in  the  habit  of 
using  this  house  regularly  as  a  place  of  religious  worship.  In 
Martin  &  Verger's  Rep.  58,  this  court  decide,  that  the  possessioii 
of  a  meeting  house  by  the  officers  of  a  church  for  purposes  fA  re- 
ligious worship,  is  as  much  an  actual  possession  as  residence  on  the 
premises  by  another  individual.  And  it  is  settled,  that  if  a  person 
purchase  an  estate  from  the  owner,  knowing  it  to  be  id  possemoo 
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pf  tena&tB,  he  is  bound  to  aoquire  into  their  estates,  and  is  affected 
with  notice  of  all  the  facts  in  relation  thereto.  1  Story's  Eq.  389: 
5  John.  Ch.  Rep.  29. 

Let  the  decree  beroTersed,  and  a  decree  be  rendered,  declaring 
the  rights  of  the  complainants,  and  directing  that  the  county  sur- 
veyor of  Hardeman  county  lay  off*  the  said  acre  of  land  by  metes 
and  bounds,  so  as  to  include  the  meeting  house  and  gra  ve*yard,  and 
report  to  the  next  term  of  this  court. 


WiiiUAMs,  Cralmebs,  et  als.  vs.  Union  BBNa. 

1.  The  eharter  of  tb«  Union  Bank  of  the  State  of  Tennome  it  a  pnbHe  law 
•edaeodBotbogivwiinevidenoa.  Although  iho  corporation  may  bacorraotly 
4«Boaiiaated  apriTate  oorporationt  jet  the  law  cheating  it  ie  a  pabUc  law. 

9.  Efidenoe  of  nets  of  tcfer  ie  jwima  Jkeie  proof  of  the  performance  of  the  con- 
^itioiie  requited  to  be  peribrmed  pveoedent  to  the  tine  the  bank  wae  to  go  into  op* 
tion. 


X  A  recognition  of  a  bank  in  a  public  law  as  a  legallj  existing  oorporatioa,  it, 
eo  lar  at  third  pertont  are  coacemed,  concletire  evidence  of  iu  legal  eiittence, 
againtt  which  nothing  can  be  heard  in  a  collateral  wa  j  from  inch  third  pertont. 

The  president  and  directors  of  the  Union  Bank  of  the  State  of 
Tennessee  instituted  an  action  of  assumpsit  in  the  circuit  court  of 
Madison  county,  on  the  2nd  day  of  August,  1839,  against  Williams 
and  Chalmers,  as  the  makers  of  a  promissory  note  for  the  sum  of 
$34K50,  and  against  Jameson  and  Keats  as  the  endorsers  thereof. 
The  plaintiffs  declared  in  the  usual  form  and  defendants  filed  a  joint 
plea  of  non-assumpsit.  On  the  trial  at  the  regular  term.  Judge 
Read,  presiding,  much  testimony  was  introduced  in  reference  to 
demand  and  notice,  which  it  is  not  necessary  here  to  set  forth.  The 
defendants  offered  to  prove  that  the  gold  and  silver,  required  by  the 
charter  of  the  Bank  to  have  been  paid  by  the  subscribers  precedent 
to  the  commencement  of  banking  operations  by  the  corporation,  had 
not  been  paid.  This  testimony  was  rejected  by  the  court,  to  which 
the  defendants  excepted. 

Read,  judge,  charged  the  jury  that  the  plea  of  non-assumpsit  put 
in  iMue  the  existence  of  the  corporation;  that  the  plaintiffs  must 
prove  their  corporate  existence;  that  the  charter  granting  the  priv- 
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ilege  of  banking  and  proof  that  it  was  in  operation  as  a  bank,  was 
sufficient  evidence  of  its  corporate  existence. 

The  jury  returned  a  verdict  in  favor  of  the  president  and  direc* 
tors  for  the  sum  of  $2,384  damages.  A  motion  for  a  new  trial 
was  made,  but  overruled,  and  judgment  rendered  in  conformity 
with  the  verdict.  The  defendants  appealed  in  error  to  the  su** 
preme  court. 

P.  M.  Miller^  for  plaintiffs  in  error. 

McCarry^  for  defendants  in  error. 

Grben,  J.  delivered  the  opinion  of  the  court. 

The  court  is  of  the  opinion  that  the  charter  of  the  Union  Bank 
of  thb  State  is  a  public  law,  and  need  not  be  given  in  evidence. 

1.  A  bank  is  created  upon  public  considerationst  to  subserve  pub- 
lie  ends,  and  not  for  private  purposes  only.  Its  notes  are  intended 
to  constitute  the  currency  of  the  country,  thereby  becoming  a  rofi' 
diam  of  exchange  for  the  public  benefit.  The  profits  that  the 
stockholders  may  receive  are  incidental,  but  are  not  the  primary 
object  in  passing  the  charter.  Although,  therefore,  the  co'-poration 
may  be  correctly  denominated  a  private  corporation,  yet  the  law 
creating  it  is  a  public  law. 

2.  Evidence  of  user  under  the  charter  is  prima  facie  proof  that 
the  conditions  which  the  charter  required  to  be  performed,  prece- 
dent to  the  time  that  the  bank  was  to  go  into  operation,  have  been 
performed. 

•  3.  Repeated  recognitions  by  the  legislature,  in  various  public 
laws,  of  the  Union  Bank  as  a  legally  existing  corporation,  is  so  far 
as  third  persons  are  concerned,  conclusive  evidence  of  such  legal 
existence,  against  which,  in  this  collateral  way,  no  evidence  of  the 
non-fulfilment  of  the  conditions  upon  which  such  legal  existence 
was  made  dependant  by  the  charter  can  be  heard.  Let  the  judg- 
ment be  affirmed. 
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Ai«TDirt  DswT  &  Tailor  vs.  Mary  Robin^oN)  Ex^x. 

tf  the  holder  of  a  promisMfy  note  wirii  to  render  the  estate  of  a  deceased  tes* 
ItJMr  liable  on  hie  eadenemeiK,  he  must  give  notice  of  his  intention  to  look  to  the 
estate  for  payment,  as  in  other  cases,  though  the  executor  of  the  estate  be  the 
maker  of  the  note. 

D.  Vaught  executed  a  bill  single  to  Thomas  Robinson,  binding 
himself  to  pay  him  $3149  85.  Robinson  endorsed  the  instrument 
to  AltoUyDewy  &  Tailor,  and  died  before  the  maturity  of  the  same. 
Vaughtf  the  maker  of  the  note,  and  Mary  Robinson,  xvere  appoint* 
ed  executor  and  executrix  of  the  will  of  Robinson,  and  Vaught  was 
oo-executor  at  the  time  of  the  maturity  of  the  obligation,  but  re- 
nounced, and  was  released,  before  this  action  was  commenced. 
No  demand  was  made,  or  notice  of  default  given,  for  some  five 
•r  six  weeks  after  the  bill  single  fell  due. 

Alton,  Dewy  &  Tailor  instituted  an  action  on  the  case  in  the 
circuit  court  of  Tipton  county,  on  the  23d  May,  1839,  against 
Mary  Robinson,  sole  executrix,  on  the  endorsement  of  Thomas  Ro« 
fainson,  deceased. 

The  cause  was  submitted  to  the  jury  on  the  plea  of  non-assump* 
ait,  and  the  court,  Dunlap,  judge,  presiding,  charged  the  jury,  that 
regular  notice  was  required  by  law  to  have  been  given  to  executor 
and  exeeutrix,  as  in  other  cases,  that  the  plaintiffs  intended  to  look  to 
Ae  estate  of  Thomas  Robinson,  deceased,  for  the  payment  of  the 
biil  single,  and  that  the  fact  that  Vaught,  the  maker  of  the  note, 
was  executor  at  the  time  the  notice  should  have  been  given,  did 
not  dispense  with  the  notice. 

The  jury  rendered  a  verdict  for  the  defendant.  A  motion  was 
made  to  set  the  same  aside,  which  was  overruled,  and  judgment 
nadered.    The  plaintiffs  appealed  in  error  to  this  court. 

H.  6.  Smithy  for  plaintiffs.  The  facts  are:  D.  Vaught  made 
hb  single  bill,  payable  to  Thomas  Robinson,  who  endorsed  it  to  the 
plain tiffi;.  Before  the  maturity  of  the  bill,  Robinson  died.  His  will 
made  Vaught  and  Mary  Robinson  his  executor  and  executrix.  The 
bill  was  not  presented  for  payment,  and  notice  of  default  given,  un- 
til five  or  six  weeks  after  it  fell  due.  At  the  time  of  the  maturity  of 
the  bill,  Vaught  was  an  acting  executor  on  the  estate  of  the  de- 
ceased. Subsequently  he  resigned  his  oflice  of  executor,  and  this 
suit  was  brought  against  the  defendant  Mary  Robinson,  alone,  as 

executrix  of  Thomas  Robinson  the  endorser. 
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The  court  directed  the  jury,  that  the  plaintiffs  ought  not  to  hatf^ 
a  verdict,  unless  they  showed  that  payment  of  the  bill  was  de« 
manded  of  Vaught  on  the  day  it  fell  due. 

Neither  demand  of  payment,  nor  notice  of  default  was  ne- 
cessary to  fix  the  liability  on  the  endorsement. 

Demand  is  immaterial,  where  notice  of  default  is  unnecessary. 
The  object  of  demand  and  notice,  is  to  afford  the  endorser  an  op- 
portunity to  obtain  security  from  those  persons  to  whom  he  is  en* 
titled  to  resort  for  indemnity.  3  Kent  Com.  105.  Such  ob- 
ject does  not  exist  where  the  maker  and  endorser  is  the  same  per- 
son.   The  reason  of  demand  and  notice  failing,  the  necessity  fails* 

Thb  is  clear,  where  the  maker  and  endorser  is  the  same  persoot 
and  liable  in  both  characters  in  the  same  right.  It  seems  equally 
dear  where  the  maker  is  at  the  maturity  of  the  note  the  executor 
of  the  endorser.  As  maker  he  ii  in  default  without  demand;  as 
executor  of  the  endorser  he  is  apprised  of.  the  default  without  no- 
tice. To  demand  payment  of  Dan  Vaught  sui  juris  for  the  pur* 
pose  of  apprising  him  as  executor  of  the  default,  to  enable  him  as 
executor  to  obtain  indemnity  from  himself  as  maker,  is  absurd  in 
the  statement,  and  would  be  nugatory  in  fscU 

The  result  does  not  appear  to  be  varied  by  there  being  a  co-exe* 
cutor  joined  with  the  maker.  Demand  of  payment  of  one  of  sev* 
eral  joint  makers,  and  notice  of  default  given  to  one  of  several  joint 
endorsers,  is  sufficient  to  fix  the  liability  of  all  the  endorsers.  Byles 
on  Bills,  166:  3  Kent  Com.  105.  And  so  demand  of,  and  notice 
to  one  of  several  persons  composing  a  co-partnership  is  sufficient ; 
ibid.  And,  so,  if  one  of  several  drawers  be  also  acceptor,  notice 
to  the  other  drawers  is  unnecessary.  1  Camp.  82,  404:  12  East, 
317,  322,  323:  1  M.&S.  259:  Ch.  on  Bills,  370. 

The  resignation  of  the  executorship  by  Vaught  subsequent  to  the 
maturity  of  the  note,  is  immaterial.  The  liability  of  the  represen- 
tatives of  the  endorser  being  once  fixed,  cannot  be  discharged  by  a 
change  of  the  persons  forming  the  representative  character. 

On  a  subsequent  day,  Mr.  Smith  said: 

As  late  as  the  last  edition  of  Chitty  on  Bills,  no  judicial  deter- 
mination had  been  made  in  England,  that  notice  of  default  of  pay- 
ment was  necessary  to  be  given  to  the  executor  of  an  endorser 
Chitty  on  Bills,  529,  n.  k.  Nor  can  I  find  any  American  decision 
to  the  same  point.  17  John.  Rep.  referred  to  by  Chitty,  does  not 
decide  this. 
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Chitty  and  other  elementary  writers  say,  that  notice  to  the  exe- 
cutor of  the  endorser  is  necessary.    And  this  is  reasonable. 

Co-executors  are  regarded  in  law  as  an  individual  person.  They 
have  a  joint  and  entire  interest  in  the  testator's  effects  which  is  in- 
capable of  being  divided,  and  in  case  of  death  such  interest  vests 
in  the  survivor.    Tol.  on  Ex'rs,  243. 

Each  executor  has  the  control  of  the  estate,  and  may  releasov 
pay  or  transfer  without  the  agency  of  the  other.  Per  Kent,  1 1 
John.  Rep.  21. 

The  sale  or  gift  of  one,  is  the  sale  or  gift  of  all.  2  Williams  on 
Ex'rs,  621. 

These  cases  and  principles  show  the  unity  of  character  of  seve- 
ral executors. 

/.  W  Harris^  for  defendant.  If  payment  is  not  made  upon 
demand  of  the  maker,  and  notice  given  to  endorsers,  they  will  be 
discharged  from  their  liabilities.    Chitty  on  Bills,  465. 

If  the  endorser  be  dead,  notice  should  be  given  to  the  executor 
or  administrator.  Chitty  on  Bills,  369,  top  page:  also  page  529: 
17  John.  Rep.  p.  25. 

V  It  is  incumbent  on  the  holder  to  prove  distinctly,  and  by  posi* 
tiye  evidence,  that  due  notice  was  given  to  the  party  sued^  and 
this  cannot  be  left  to  inference  or  presumption.  Chitty  on  Bills» 
511,  top  page. 

And  the  endorser  is  entitled  to  notice,  although  the  drawer  and 
acceptor  are  fictitious.     Chitty  on  Bills,  bottom  page,  529. 

The  endorser  is  entitled  to  strict  notice.    20  John.  Rep.  20. 

The  death,  bankruptcy,  or  known  insolvency  of  the  drawer,  or 

bis  being  in  prison,  constitute  no  excuse,  either  in  law  or  equity, 

for  the  neglect  to  give  notice  of  non-acceptance  or  non-payment, 

6dc,    And  it  is  not  competent  for  the  holders  to  show  that  delay  in 

^         giving  notice  was  not  prejudicial.    Chitty  on  Bills,  360. 

Notoriety  of  the  insolvency  of  the  drawer,  as  in  the  case  of  bank- 
ruptcy, constitutes  no  cause  for  the  neglect  of  the  holder  to  give 
notice  of  non-acceptance  to  drawer  and  endorsers;  and  it  appears 
to  have  been  considered,  that  such  notice  must  come  from  the 
holder,  and  that  it  will  not  suffice,  if  it  comes  from  any  other  party, 
because  the  object  of  the  notice  is  not  merely  that  the  parties  may 
immediately  call  on  those  who  are  liable  to  them  for  indemnity! 
but  it  must  import  the  holder  intends  to  stand  on  his  legal  rights. 
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and  resort  to  them  for  payment ;  and^  therefore,  where  the  dxmwer 
having  notice  before  the  bill  was  due»  that  the  acceptor  had  failed, 
gave  another  person  money  to  pay  the  bill,  and  the  holder  nq^ect- 
ed  to  give  notice  of  the  dishonor,  it  was  holdeo  the  drawer  was 
discharged.  Chitty  on  Bills,  368,  bottom  page.  See  Cbitty  on 
Bills,  530,  and  in  note  (f)- 

Reesb,  J.  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  if  the  maker  of  a  note, 
at  the  time  of  its  maturity  be  the  executor  of  the  endorser,  the 
holder  is  bound,  in  order  to  make  the  estate  of  the  testator  liable, 
to  demand  payment  of  the  maker,  and  upon  his  default,  to  give  him 
notice  as  executor,  that  he  will  look  to  the  estate  of  the  testator 
for  payment.  And  we  think  it  very  clear  that  such  notice  is  ne- 
cessary. It  is  argued  that  the  executor  in  such  cases  kiiows  that  he 
as  maker  has  not  paid.  Certainly  he  does.  But  he  does  not  know 
that  it  is  the  purpose  of  the  holder  to  resort  to  the  estate  of  his  te»> 
tatorfor  payment.  There  is  but  one  mode  in  which,  according  to 
law,  knowledge  of  this  can  be  brought  home  to  him;  namely,  the 
usual  notice  from  the  holder.  In  ordinary  cases,  personal  knoid- 
edge  on  the  part  of  the  endorser,  that  the  maker  has  made  default 
in  payment,  will  not  supply  the  want  of  the  notice  required  by  the 
law  merchant;  neither  will  it  in  this  case:  knowledge  is  not  notice. 
For  it  b  held,  that  the  endorser  is  entitled  to  notice,  although  the 
drawer  and  acceptor  are  fictitious.  Chitty  on  Bilb,  S89.  So  the 
death,  bankruptcy,  notorious  insolvency,  or  the  being  in  piiscm  d 
the  drawer  or  maker,  constitute  no  exemption  to  the  holder  firom 
the  necessity  of  giving  notice  to  the  endorser  of  the  default  of  such 
drawer  or  maker.  That  no  injury  was  produced  by  the  want  of 
notice,  and  no  indemnity  attainable,  if  it  had  been  given,  can  fumkh 
no  proper  ground  for  its  omission ;  and  the  reason  is  this :  the  en- 
dorser is  not  directly  liable  on  the  mere  ground  of  his  haviQg  en- 
dorsed. The  law  creates  for  him  a  conditional  liability,  and  implies 
a  contingent  promise,  that  if  default  be  made  by  the  maker,  md 
doe  notice  of  such  default  be  given  to  him,  he  will  pay.  Netiee, 
then,  is  an  element  in  this  implied  contract,  as  important  as  the 
default  itself;  both  must  exist,  or  the  endorser,  not  diroctly  and  pti- 
marily  liable  on  his  endorsement,  never  becomes  so  by  operation 
of  kw.  For  these  reasons,  we  think  there  is  na  error  in  tbe  judg- 
ment of  the  circuit  court,  and  we  therefinre  affirm  it. 
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Thb  Union  Bank  vs.  Cars  and  Boyebs. 

1.  On  the  trial  of  an  action  of  assampait  ngainst  the  endorser  of  a  bill  of  ex* 
change:  Held,  that  the  plaintiff  bad  the  right  to  strike  out  the  name  of  an  endorsee 
and  insert  his  own  name  upon  proof  made  that  the  bill  of  exchange  belonged  to 
plaintifl^  and  that  it  was  made  payable  to  said  endorsee,  for  the  purpose  of  faciK- 
taiiiig  tha  safe  transmiasioB  of  the  bill,  and  the  collection  thereof. 

8.  A  writ  of  error  will  net  lie  from  a  Tolantaij  noa-soit. 

The  President,  Directors  &  Co.  of  the  Union  Bank  of  Tennessee, 
infltituted  this  action  of  assumpsit  in  the  circuit  court  of  Shelby 
county,  on  the  16th  day  of  September,  1839,  against  Carr  and 
Boyers,  the  drawer  and  endorser  of  a  bill  of  exchange.  They  plead- 
ed non-assumpsit,  and  on  the  trial  introduced  a  bill  of  exchange  in 

the  following  words : 

«<Memphis,  June  5th,  1838. 

'^ven  months  after  date  of  this  my  first  of  exchange,  and  se- 
cond of  the  same  tenor  and  date  unpaid,  pay  to  the  order  of  Carr  & 
Wood,  two  thousand  five  hundred  dollars  for  value  received,  and 
charge  the  same  to  account  of  Oarr  &  Wood. 

To  Messrs.  T.  P.  Wood  &  Sinnatt, 

New  Orlesns." 
Tkk  bill  was  endorsed, 

"Pay  to  H.  L.  Douglass,  or  order. 

Caar  d&  Wood. 

Pay  to  Boyers  &  SafTarans. 

H.  L.  DouoiiAflt. 

Pay  to  W.  S.  Picket,  or  order. 

BOYBBS   &  SaFFABAXS." 

The  pUiQtifis  moved  the  court  to  strike  out  the  words  ^' W.  S. 
Pickett^  or  order,"  with  a  view  to  insert  the  name  of  plaintiffs* 
opon  proof  that  the  plainti£&  were  the  owners  of  the  bill. 

But  the  court,  Dunlap,  judge,  presiding,  refused  to  permit  the 
eame  to  be  done.  The  plaintifis,  thereupon,  took  a  non-suft,  and 
at  a  aubsequent  day  of  the  term,  moved  the  coert  to  set  aade  the 
non-salt  upon  proof  made  by  affidavit  and  deposition,  that  the  Prea- 
idaat,  Directora  &,  Co.,  of  the  Union  Bank  of  the  State  of  Temtes- 
aetty  were  the  owners  of  the  bill  of  exchange,  and  that  they  had 
fffocured  the  endorsement  of  the  said  bill  of  exchange  to  said  W. 
S.  Pickett,  for  the  purpose  of  more  safely  transmitting  and  collect- 
ing the  said  bill  of  exchange.  But  the  court  refused  to  set  aside 
the  non-suit. 
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The  plaintifis  appealed  in  error  to  this  court* 
Wheatlj/t  for  plaintifis  in  errorr 
Leathf  for  defendants  in  error. 

Grben,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  brought  by  the  plaintiffs  in  error 
against  defendants  as  endorsers  of  a  bill  of  exchange.  The  bill  en* 
dorsed,  as  in  the  record,  was  purchased  or  discounted  by  the  plain- 
tifis shortly  after  its  date.  Upon  the  trial  in  the  circuit  court  of 
Shelby  county,  the  plaintifis  proposed  to  strike  out  the  endorse* 
ment  to  W.  S.  Pickett,  assistant  Cashier  of  the  bank,  and  make  it 
payable  to  themselves,  upon  proving  that  the  endorsement  to  him 
was  made  only  for  the  purpose  of  facilitating  and  rendering  safe, 
the  transmission  of  the  bill  to  New  Orleans  for  collection,  where  it 
was  payable,  and  that  in  fact  the  bill  belonged  to  them,  though  it 
was  specially  endorsed  to  Pickett.  The  court  below  would  not 
permit  this  to  be  done,  for  the  reason,  that  the  endorsement  in  full 
to  Pickett  vested  the  legal  interest  and  property  in  the  bill  in  him; 
and  that,  therefore,  no  suit  could  be  maintained  upon  it  except  in 
his  name  or  by  his  assignee.  Plaintifis  thereupon  took  a  non-suit^ 
and  afterwards  moved  to  set  it  aside,  which  the  circuit  court  re« 
fused  to  do,  but  gave  judgment  against  the  plaintifis  for  costs, 
from  which  this  appeal  is  prosecuted. 

We  think  the  court  erred  in  not  allowing  the  endorsement  to  be 
stricken  out,  and  changed  as  proposed,  and  consequently,  in  not  set* 
ting  aside  the  non-suit.  The  law  is  clearly  in  favor  of  the  right  of 
a  plaintiff',  or  any  bona  fide  holder  of  a  negotiable  instrument,  to 
strike  out  and  change  an  endorsement  upon  it,  made  under  the  cir- 
cumstances and  for  the  purposes  shown  in  this  case.  See  18th 
John.  Rep.  330:  Chitty  on  Bills,  257,  and  note:  4 Peters  Con.  Rep. 
333 :  7  Yerg.  477.  But  we  have,  heretofore,  determined  that  a 
writ  of  error  would  not  lie  from  the  judgment  of  a  circuit  court,  re- 
fusing to  set  aside  a  voluntary  non-suit.    6  Yerger. 

This  court,  therefore,  refusing  to  take  jurisdiction  of  such  case, 
let  this  cause  be  stricken  from  the  docket,  and  judgment  for  costs 
entered  against  the  plaintifis  in  error  and  their  security  in  the  ap- 
peal 
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Stephen  Snell  vs.  The  State. 

In  an  indictment  for  forging  a  receipt,  it  is  not  necenarj  that  it  ■hould  beaTtr- 
red,  that  the  person  charged  with  the  offence,  is  indebted  to  the  indindaal  against 
irbom  the  receipt  is  forged,  in  order  to  show  thajt  the  latter  stands  in  a  situation  to 
be  defrauded  by  the  former. 

At  the  March  term,  1840,  the  grand  jury  of  the  county  of  Hen- 
derson returned  into  court  a  bill  of  indictment  against  Stephen 
Snell  in  the  following  words: 

"^iler/Jo:runty:       !    C--»  --''  March  term.  1840. 

The  grand  jurors  of  the  State  of  Tennessee,  elected,  empannell* 
ed,  sworn  and  charged  to  enquire  in  and  for  the  body  of  the  coun* 
ty  of  Henderson  aforesaid,  upon  their  oaths  present,  that,  Stephen 
Snell,  late  of  the  county  of  Henderson  aforesaid,  on  the  1st  day 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-nine,  with  force  and  arms  in  the  county  aforesaid,  felonious- 
ly and  fraudulently  did  forge  a  certain  receipt,  which  said  forged 
receipt  is  in  words  and  figures  following,  to  wit: 

'^Received  of  Stephen  Snell,  sheriff  and  tax  collector,  sixteen 
hundred  dollars  and  ninety-five  cents,  part  of  the  revenue  for 
1836, 7,  Hezekiau  Bradberry,  Trustee  for  Henderson  Co.  Ten;** 
which  said  forged  receipt  is  in  the  possession  of  some  one  to  the 
jurors  unknown,  with  intent  to  defraud  one  Hezekiah  Bradberry, 
trustee  of  the  county  of  Henderson,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further  pre- 
sent, that,  said  Stephen  Snell,  late  of  said  county,  yeoman,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  with  force  and  arms,  feloniously  and  fraudulently  did  of- 
fer, utter,  dispose  of  and  put  off  a  certain  other  forged  receipt  and 
acquittance  for  money,  which  said  last  mentioned  forged  acquit- 
tance and  recept  for  money,  is  in  the  words  and  figures  follow- 
ing, to  wit: 

'^Received  of  Stephen  Snell,  sheriff  and  tax-collector,  sixteen 
hundred  dollars  and  seventy-three  cents,  part  of  the  revenue  for 
1836^-7.  Hezekiah  Bradberry,  Trustee  for  Henderson  Co.  Ten;** 
which  said  receipt  is  in  the  possession  of,  or  has  been  destroyed  by 
the  said  Stephen  Snell,  with  intent  to  defraud  the  said  Hezekiah 
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Bradberry,  trustee  of  Henderson  county  aforesaid,  he,  the  said 
Stephen  Snell,  at  the  time  he  so  offered,  uttered,  disposed  of  and 
put  off  the  said  last  mentioned  forged  receipt  and  acquittance  tot 
money  as  aforesaid,  then  and  there,  vrell  knowing  the  same  to  be 
forged,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State/' 

The  third  count,  substantially  in  the  form  above  set  forth,  cbar« 
ged  that  Snell  was  lawfully  possessed  of  a  genuine  receipt  orwoa* 
ted  by  Bradberry  as  Trustee  of  Henderson  county,  to  said  Snell,  as 
sheriff  and  tax-collector,  for  six  hundred  dollars  and  seventy-three 
cents,  for  the  year  1836,  and  that  Snell  fcNrged  and  uttered  this 
genuine  receipt  so  as  to  make  it  read  sixteen  hundred  dollars  and 
seventy-three  cents,  part  of  the  revenue  for  the  years  1836  and  7| 
with  intent  to  defraud  Bradberry. 

The  defendant  pleaded  not  guilty  and  issue  was  taken  th^^vpon* 
He  was  found  guilty,  by  a  jury  of  Henderson  county,  and  his  term 
df  imprisonment  in  the  jail  and  penitentiary  house  of  the  State 
fixed  at  three  years. 

The  defendant  moved  the  court  in  arrest  of  judgment,  but  fai^ 
Honor,  William  C.  Dunlap,  presiding  judge,  overruled  the  motionf 
and  passed  sentence  upon  him  in  conformity  with  the  findfaig  oif 
the  jury.  From  this  judgment  the  defendant  appealed  in  error  to 
ttus  court. 

Huntsman  tf  McLanahan^  for  plaintiff  in  error.  The  judg- 
ment  should  be  arrested,  because, 

1.  It  is  not  substantially  averred  in  the  indictment  that  Brad- 
berry was  the  lawful  Trustee  of  the  county  of  Hendereon  for  the 
years  1836  and  1837,  and  in  consequence  thereof  duly  authorised 
to  receive  and  give  a  receipt  for  the  county  taxes  for  said  y^rs  ta 
the  sheriff  and  tax-collector. 

2.  It  is  not  substantially  averred  that  said  defendant  was  the 
sheriff  and  collector  of  the  county  taxes  in  said  county  of  Hender- 
son in  the  said  years  of  1836  and  7. 

3.  The  indictment  does  not  set  out  and  show,  in  what  manatr 
the  defendant  was  bound  to  pay  said  Bradberry  any  money,  or  that 
he  owed  said  Bradberry  any  money,  either  as  trustee  or  otherwise. 

Attorney  General^  for  the  State. 
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Rbbbb,  J.  delivered  the  opinion  of  the  court. 

Thi?  IB  an  indictment  for  forgery.  The  forged  instrument, 
as  set  outy  is  a  receipt  or  acquittance  in  the  following  words,  to  wit: 
^'Received  of  Stephen  Snell,  sheriff  and  tax-collectori  sixteen  hun* 
dred  dollars  and  seventy- three  cents,  part  of  the  revenue  for  1836 
and  1837.  H.  Bradberrt,  Trustee  for  Henderson  county,  Ten.'* 
The  first  count  avers  that  the  defendant  Ibrged  the  above  instru* 
ment  with  intent  to  defraud  the  above  mentioned  H.  Bradberry; 
the  second  count,  that  he  uttered  and  passed  the  above  forged  in- 
strument, knowing  it  to  have  been  forged,  with  intent  to  defraud, 
dtc.;  and  the  third  count  that  he  feloniously  altered  a  genuine  re- 
ceipt and  acquittance  as  follows,  to  wit:  ^'Received  of  Stephen 
Snell,  Sheriff  and  tax-collector,  six  hundred  dollars  and  seventy- 
three  cents;  part  of  the  revenue  for  1836.  H.  Bradberry,  Trus- 
tee for  Henderson  county.  Ten.,"  to  read  as  above  set  forth,  with 
the  like  fraudulent  intent.  The  defendant  was  convicted  on  all  the 
counts,  and  has  prosecuted  his  appeal  to  this  court,  and  here  the 
grounds  of  error  assigned  on  his  behalf,  in  argument,  are,  that  the 
indictment  does  not  show  that  he  was  sheriff  and  tax-collector 
for  Henderson  county  for  the  years  1836  and  7;  or  that  Bradberry 
was  trustee  in  these  years  for  that  county,  or  was  entitled  to  claim 
or  demand  money  of  the  defendant  on  any  ground.  The  indict- 
ment alleges,  the  forgery,  and  the  alteration  of  the  acquittance;  and 
that  they  were  with  intent  to  defraud  Bradberry.  But  this,  it  is 
said,  is  not  sufficient.  The  objections,  taken  together,  amount  to 
thist  that  a  liability,  personal  or  official  on  the  part  of  defendant  to 
pay  money  to  Bradberry  should  have  been  alleged  in  the  indict- 
ment, in  order  to  show  that  the  latter  was  in  a  situation,  or  stood 
in  a  relation  to  the  prisoner,  so  as  to  be  defrauded  by  the  false  ma- 
king of  the  instrument  But  certainly  this  assumption  is  founded 
in  error;  for  the  liability  of  Bradberry  to  be  injured  and  defrauded 
by  the  false  inaking  of  the  instrument,  is  not  confined  to  the  case 
of  the  prisoner's  indebtedness  to  him,  for  upon  the  supposition  of 
non-indebtedness,  he  would  be  liable  to  the  claim  and  action  of 
the  prisoner  for  the  money  acknowledged  to  have  been  received. 
It  b  believed  not  to  be  necessary  in  an  indictment  for  forgery,  to 
show  the  various  modes  in  which  the  false  instrument  might  be  us- 
ed so  as  as  to  injure  and  defraud  the  person  who  purports  to  have 

made  it.    It  has  been  holden  that  it  is  sufficient  to  aver  a  general 
44 


aso  JAOKSOJT: 

[Ri|^,  et  als.  vt.  Cage.] 

intent  to  defraud  a  certain  person,  which  intention  may  be  made 
out  by  the  facts  in  evidence  at  the  trial.  2  Russell  on  Crimes:  1 
Leach  77. 

The  case  of  Rice  vs.  The  State,  1  Yer.,  has  been  referred  to  as 
sustaining  the  views  of  prisoner's  counsel;  a  slight  intimation  of  an 
opinion  is  there  given  that  the  indebtedness  of  the  prisoner  ta  the 
person  purporting  to  have  made  the  receipt,  should  have  been  al- 
leged. But  that  point  was  not  decided.  The  case  went  off  on 
another  ground.  .  In  the  case  of  Walton  vs.  Tke  State,  6  Yen  377, 
the  decision  was  made  to  turn  upon  the  form  and  character  of  the 
instrument;  and  the  case,  whether  rightly  decided  or  not,  does  not 
bear  upon  the  one  before  us.  Upon  the  whole,  we  are  of  opinion 
there  is  no  error  in  the  record,  and  we  affirm  the  judgment. 


Rios,  Aerts<^n  &  Son  vs.  Cacos,  Avu'tL 

The  death  of  the  principal  is  an  absolute  and  instantaneoas  revocation  of  the 
authority  of  an  agent,  and  all  acts  done  bj  the  agent  after  the  death  of  the  prin- 
cipal, though  done  in  good  faith,  and  in  ignorance  of  the  death  of  the  principal* 
are  void. 

William  Cage  and  Marcus  Cage  were  merchants  and  partners 
in  trade  in  Lagrange,  Tennessee.  They  constituted  Bledsoe  their 
agent  to  purchase  goods  for  them  in  Philadelphia.  Willam  Cage 
died  about  the  middle  of  August,  1836.  Before  a  knowledge  of 
thb  event  reached  Bledsoe,  he  had  purchased  of  Rigs,  Aertson 
&  Son,  merchants  and  partners  in  Philadelphia,  goods,  wares  and 
merchandise  of  the  value  of  $425.  The  death  of  William  Cage 
was  also  unknown  to  Rigs,  Aertson  &  Son  at  the  time  of  sale. 
The  goods  were  shipped  and  received  by  the  surviving  partner, 
M.  Cage,  and  by  him  appropriated. 

On  the  1st  day  of  September,  1836,  after  the  death  of  W.  Cage, 
Marcus  Cage  executed  and  delivered  to  Rigs,  Aerston  &  Son,  a 
promissory  note  for  the  sum  due,  to  wit,  $435,  payable  six  months 
after  date,  acknowledging  value  received,  and  signed  *' William 
Cage  &  Co.*' 

James  D.  Cage  administered  upon  the  estate  of  William  Cage. 
On  the  27th  day  of  June,  1839,  Rigs,  Aertson  &  Son  instituted 
an  action  of  assumpsit  in  the  circuit  court  of  Fayette  county 
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against  James  D.  Cago»  administrator  .of  William  Cage  deceased. 
Plaintifis'  declaration  contained  two  counts;  the  first,  on  the  note, 
and  the  second  for  goods,  wares  and  merchandise  sold  and  deliver- 
ed. The  defendant  pleaded  nan  detinet  and  non  est  factum  to  the 
first  count,  and  non-assumpsit  to  the  second. 

Upon  these  pleas  issues  were  made  up,  and  they  were  submitted 
to  a  jury  upon  the  above  facts  at  the  September  term,  1840.  Bai- 
ley, special  judge,  charged  the  jury  that  the  death  of  a  partner, 
t/so/octo,  dissolved  the  partnership;  that  Bledsoe's  agency  termin- 
ated at  the  death  of  William  Cage,  and  if  the  goods  were  sold  and 
delivered  to  the  agent  after  the  death  of  the  principal,  the  adminis- 
trator was  not  chargeable  with  the  value,  and  the  ignorance  of  the 
.vendors,  and  of  the  agent,  of  the  death  of  W.  Cage,  at  the  time  of 
the  sale,  could  not  alter  the  result. 

The  jury  returned  a  verdict  for  defendant,  upon  which  judg- 
ment was  rendered,  a  motion  for  a  new  trial  having  been  overruled. 

Plaintifis  appealed  in  error, 

."• 

McLanahanf  for  Rigs,  Aertsi^n  &  Son* 
Searcy^  for  Gage. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  do  the  acts  of  an  agent  per* 
formed  after  the  death  of  the  principal,  in  pursuance  of  authority 
previously  given,  and  in  ignorance  of  the  death  of  the  principal, 
bind  the  representative  of  the  latter?, 

The  general  principal  of  the  common  law  is,  that  an  aothorrty 
conferred  by  letter  of  attorney,  must  be  executed  during  the  life 
of  the  principal.  1  Bac.  Ab.  Tit.  Authority  E.  The  death  of  the 
principal  is  an  instantaneous  and  absolute  revocation  of  the  author^ 
ity  of  the  agent,  unless  the  power  be  coupled  with  an  interest. 
2  Kent's  Com.  645.  . 

In  this  case,  William  Cage,  the  defendant's  intestate,  was  dead 
when  the  goods  were  purchased  in  Philadelphia  by  Bledsoe  the 
agent.  They  have  never  come  into  the  hands  «of  the  administra* 
tor,  but  were  received  by  the  surviving  partner  and  appropriated 
by  him.    Let  the  judgment  be  afiirmed.  «. 
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In  an  action  instituted  in  the  name  of  Trezerant  on  a  coyenant  executed  by 
McNeal  to  Trezevant,  McNeal  pleaded  that  Trczevant  bad  assigned  and  transfer- 
red  the  covenant  to  one  6.  H.  Wjatt,  and  that  Wjatt  was  the  true  owner  tbereof ; 
Trezerant  demurred :  Held  by  the  court,  that  the  demurrer  admitted  the  fact,  that 
plaintiff  had  no  interest  in  the  note,  and  the  suit  was,  therelbre,  wrongfallj  pro* 
■ecuted :  Held,  that  a  replication  by  the  plaintiff,  averring  that  the  suit  was  pro- 
secuted for  the  benefit  of  Wyatt,  would  have  been  a  good  answer  to  dejendaiit*t 
plea. 

L.  G.  Trezevant  instituted  an  action  of  covenant  in  the  circuit 
court  of  Fayette  county,  on  the  27th  January »  1840»  against  A. 
McNeal,  on  an  obligation  in  the  following  words: 
"$5,5Q0. 

"For  value  received,  we  promised  to  pay  Lewis  C.  Trezevant 
five  thousand  five  hundred  dollars,  on  or  before  the  1st  day  of  Jan- 
uary, 1836,  in  current  bank  notes.    Witness  our  hands  and  seals, 

this  ist  day  of  January,  1836. 

Alexander  McNeal,  [Seal.] 

H.  Thornton,  [Seal.]" 
McNeal  craved  oyer  of  this  obligation,  and  set  it  out  as  above 
set  forth  and  pleaded,  that  "after  the  making  of  said  covenant,  to 
wit,  on  the  1st  day  of  September,  1836,  at  the  county  aforesaid, 
the  said  plaintifi*  endorsed,  assigned  and  delivered  the  ?aid  coven- 
ant to  a  certain  George  H.  Wyatt,  who  from  thence  and  ever  since 
said  assignment,  was  and  now  is  the  holder  of  said  covenant,  and 
the  legal  owner  of  the  same,  and  that  the  same  never  has  been 
transferred  or  re-delivered  to  the  said  Lewis  C.  Trezevant  since 
the  said  assignment,  but  is  and  was  at  the  commencement  of  this 
wiit  the  property  of  said  George  H.  Wyatt." 

To  this  plea  the  plaintiff  demurred,  and  &t  the  January  term, 
1841,  Dunlap,  judge,  presiding,  overruled  the  demurrer  and  gate 
judgment  for  the  defendant. 

From  this  judgment  the  plaintiff,  Lewis  C.  Trezevant,  appealed 
in  error  to  this  court. 

Potts,  for  plaintiff  in  error,  contended  that  the  demurrer  to  de- 

's  plea,  ought  to  have  been  sustained.    It  has  been  repeated- 

ed  in  this  court,  that  a  suit  may  be  maintained,  both  upon 

le  and  unnegotiable  instruments,  in  the  name  of  one  per- 

the  use  of  another.    See  3  Hay.  105:  VincerU  vs.  Oroom^ 
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1  Yerg.  430:  Burton  vs.  Dees,  4  Yerg.  4 :  Ca^e  vs.  Foster,  5  Yeig. 
261.  None  of  these  cases  have  fully  decided  the  question  con- 
tended for  in  this  case,  to  wit,  that  the  transferee  of  a  covenant 
made  assignable  by  the  act  of  our  legislature  may  maintain  an  ac- 
tion in  the  name  of  the  assignor,  yet  the  general  reasoning  of  the 
court  seems  applicable.  In  support  of  this  position,  see  Raymond 
vs.  Johnson,  11  Johnson,  4SS:  Alsop  vs.  Cains,  10  Johnson,  400. 
In  the  first  case  it  is  decided,  that  when  an  action  is  brought  in  the 
&ame  of  the  assignor  by  the  assignee,  the  assignee  cannot  avail 
himself  of  the  want  of  interest  in  the  plaintiff;  the  very  case  now 
under  consideration.  It  is  decided  in  Gage  vs.  Randall,  15  Wend. 
640,  that  the  holder  of  negotiable  paper  may  bring  an  action  upon 
it,  in  the  name  of  a  person  having  no  interest  in  it,  and  that  it  was 
no  defence,  that  the  suit  was  brought  without  the  knowledge  or 
authority  of  the  nominal  plaintiff. 

A.  Miller,  for  defendant,  cited  and  commented  upon  15  John. 
Rep.  249:  15  Wend.  640:  11  Wend.  27. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  upon  a  writing  obligatory,  execut- 
ed by  the  defendant  to  the  plaintiff,  for  five  thousand  five  hundred 
dollars,  in  current  bank  notes. 

The  first  plea  of  the  defendant  alleges,  that  before  the  com- 
mencement of  the  suit,  the  plaintiff  assigned  the  said  covenant  to 
one  George  H.  Wyatt,  and  delivered  the  covenant  to  him,  and  that 
he  is  the  true  and  legal  owner  and  possessor  thereof.  To  this  plea* 
the  plaintiff  demurred. 

There  were  several  other  pleas  to  which  there  were  demurrers ; 
some  of  which  were  overruled,  and  some  of  them  sustained;  but  it 
is  unnecessary  to  notice  any  of  them,  as  the  decision  in  the  cause 
inust  turn  upon  the  question  which  is  raised  upon  the  first  plea 
above  set  out.  The  court  gave  judgment  for  the  defendant,  from 
whick  the  plaintiff  appealed  in  error  to  this  court. 

The  plea  in  this  case  states,  that  the  covenant  was  assigned  to 
Wyatt,  and  delivered  to  him,  and  thus  sets  out  an  endorsement  in 
full.    In  such  case  the  legal  interest  of  the  payee  is  transferred  to 
the  person  named  in  the  assignment.    Ghitty  on  Bills,  116,  112^ 
118:  15  John.  Rep.  249.  W* 

It  is  true,  this  does  not  preclude  the  legal  owner  from  sueing  in 


JACKSON; 

[Chester  vt.  Hubbard,  et  al.] 

the  name  of  the  payee  for  Ids  benefit.  1 1  John.  Rep.  52:  15  Wea« 
dell  Rep.  640.  But  it  must  ap^ar  that  the  suit  is  for  the  benefit  of 
the  legal  owner.  And  that  fact  should  have  been  replied  to  in  the 
defendant's  plea,  and  would  have  constituted  a  good  answer  to  it.. 
11  Wend.  Rep.  27:  15  Wind.  Rep.  641.  But  instead  of  replying, 
the  plaintiff  has  chosen  to  demur.  The  fact  is  thus  admitted,  that 
the  plaintiff  has  no  interest  in  the  covenant  sued  on;  and  we  are 
left  to  the  inference,  that  he  is  prosecuting  the  suit  for  his  owi^ 
benefit.  This  cannot  be  done.  11  Wend.  Rep.  27:  15.  Wend* 
Rep.  641. 
The  judgment  must  be  aflirmed. 


R.  I.  Chester  vs,  Hubbard  and  Andersok. 

1.  Where  an  act  of  the  assembly  provided  that  the  office  of  eptrj-taker  shookf 
be  open  for  the  reception  of  entries  from  and  after  the  1st  day  of  January,  1898, 
until  the  Ist  day  of  January,  1839,  it  Herru^  that  the  office  is  not  open  for  the  re* 
ception  of  entries  on  the  said  Ist  day  of  January,  1839. 

3.  The  11th  section  of  the  act  of  1837-8,  protects  a  possession  of  three  yeaiv 
against  an  entry  by  a  warrant  holder,  though  the  possessor  may  not  be  able  tor 
produce  legal  proof  of  an  occupant  claim  or  of  the  assignment  thereof  to  himself. 

3.  The  statute  of  1837-8,  ch.  proyides  that  the  office  of  entry-taker  shall  be 
open  for  the  reception  of  general  entries  by  warrant  until  the  1st  day  of  Janna* 
ry,  1839,  and  also  provides  that  an  occupant  shall  be  allojeed  till  the  Ist  day  o> 
January,  1839,  to  prove  his  occupancy  and  spread  it  upon  the  general  plan  indi- 
eating  the  land  as  appropriated :  Held,  that  the  occupant  would  be  entitled  to  the 
last  moment  the  office  was  open  for  the  probate  of  his  occupancy,  and  that  tbeve 
was  no  period  of  time  at  which  the  entry-taker  could  legally  receive  aa  entry 
by  warrant  holder  upon  the  land. 

Robert  L  Chester  filed  his  petition  for  a  mandamus  againsf 
Hubbard,  entry-taker  of  Haywood  county,  in  the  circuit  court  of 
Haywood  county,  on  the  1st  day  of  October,  1839,  to  compel  tb« 
entry-taker  to  receive  an  entry  upon  land  lying  in  said  coupty  of 
Haywood.    Cheater  was  the  holder  of  a  North  Carolina  land  war- 
rant, to  the  satisfaction  of  which,  the  vacant  and  tmappropriated 
land  lying  south  and  west  of  the  congressional  reservation  line 
jj^subject.    The  petition  states,  that  the  land  was  vacant  and 
^^i^^Rpropriated;  that  he  had  tendered  to  him  on  the  1st  of  Janaa- 
'^1839,  an  entry  and  warrant,  and  that  the  entry*taker  had  ille* 
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gaily  and  improperly  refused  to  receiv*  his  entry  and  spread  the 
same  upon  the  general  plan  of  the  entered  and  appropriated  lands 
of  the  county  of  Haywood. 

The  entry-taker,  Hubbard,  being  served  with  process,  appeared 
and  answered,  stating,  that  he  had  refused  to  receive  the  entry,  and 
that  he  had  refused,  because  the  land  was  previously  "possessed 
and  claimed  by  an  occupant." 

Anderson  was  permitted  to  be  made  a  party  defendant,  he 
claiming  the  right  of  occupancy  under  the  statutes  of  the  State. 
His  answer  was  filed  at  the  February  term,  184D,  from  which,  and 
the  testimony  in  the  case,  it  appeared  that  in  1829  one  Samuel  Al- 
letf  settled  upon  this  tract  of  land,  it  being  then  regarded  as  vacant 
and  unappropriated  by  all.  Allen  built  houses  upon  it,  cleared 
.  some  fifty  or  sixty  acres  and  remained  in  possession  of  it  until 
March,  1884.  At  this  time  he  sold  the  possession  to  defendant  An- 
derson. Allen  then  deposited  in  the  office  of  en  try- taker  a  location 
cont^ing  therein  according  to  certificate  of  survey,  about  200 
acres  of  land.  On  this  location  there  were  endorsed  the  following 
.words:  "Transferred  by  assignment  to  H.  J.  Anderson,  March 
19th,  1834." 

Andersott  took  possession  of  the  land  by  virtue  of  the  purchase, 
havii^  paid  Allen  $150  therefor,  and  continued  to  reside  upon  it 
tiU  the  filing  of  petition.  The  defendant,  Anderson,  in  his  answer 
insists  that  the  act  of  the  general  assembly  passed  in  1836,  ch. 
45,  sec.  12,  and  the  act  of  1837,  ch.  1,  sec.  11,  secured  to  him  a 
gyod  and  perfect  right  of  occupancy  to  200  acres  of  land,  and 
prays  the  benefit  thereof  in  as  full  a  manner  as  if  formally  pleaded. 
The  defendant,  Anderson,  also  insists  that  the  office  was  not  open 
on  the  Ist  day  of  January,  1839,  for  the  reception  of  entries  by 
warrant. 

The  plaintiff  filed  a  general  replication  to  these  answers,  and  at 
the  January  term,  1840,  the  cause  came  on  to  be  heard  before  the 
Honorable  J.  Read,  judge.  The  petition  was  dismissed.  From 
this  judgment  the  petitioner  appeals  in  error. 

ScuHod,  for  petitioner. 

Lovingf  for  the  defendants.  The  act  of  assembly,  passed  1837-8, 
(chap.l,  sec.  9,)  under  which  petitioner  was  authorized  to  enter  his 
warrant,  does  not  authorize  entries  to  be  made  unless  the  land  is  va- 
cant and  unpossessed  by  any  one,  and  expressly  provides  that  no 
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warrant  or  certificate-bolder  shall  interfere  with  any  occupant 
claimy  and  that  the  whole  of  said  warrant  or  certificate,  or  part  of 
warrant,  shall  be  entered  in  the  same  county. 

It  is  objected  by  the  defendants  that  the  petitioner  had  no  right 
or  law  for  making  the  entry  he  proposed.  First,  because  be  doos 
interfere  with  the  occupant  claim  of  H.  J.  Anderson,  the  assignee 
of  Samuel  Allen;  and  second,  because  his  (petitioner's)  warrant  or 
certificate  b  for  274  acres  of  land,  and  the  petitioner  only  propo^ 
sad  to  enter  200  in  the  county  of  Haywood  without  showing  what 
disposition  would  be  made  of,  or  where,  and  in  what  county  he 
would  enter  the  remaining  74  acres,  and  until  that  was  done  the 
entry-taker  had  no  right  to  receive  the  entry  for  the  200  acres. 

It  is  further  objected  by  the  defendants,  that  the  petitioner  did 
not  present  his  entry  to  the  entry-taker  until  the  1st  day  of  Jan- 
uary, 1839,  when,  by  the  law  (the  said  act  of  i837--8,)  the  entry- 
takers'  oflices  were  all  closed;  and  we  cite  the  10th  section  of  said 
act  in  proof  of  this  position. 

This  section,  declares  that  the  several  county  offices  shall  be  and 
remain  open  from  and  after  the  first  day  of  January,  1838,  until 
the  1st  day  of  January,  1839  for  the  purpose  of  making  entries, 
and  on  which  last  mentioned  day,  the  several  offices  shall  be  final- 
ly and  forever  closed. 

It  will  doubtless  be  insisted  by  petitioner's  counsel,  that  that  the 
petitioner  had  the  right  to  tender  his  entry  on  the  1st  day  of  Jai^- 
nary,  1839,  and  that  the  entry-taker  was  bound  to  receive  entrief 
on  that  day. 

We  cannot  conceive  that  tlie  statute  intended  that  any  entries 
were  to  be  made  on  that  day,  and  although  to  persons  not  familiar 
with  the  rule  laid  down  in  law  in  counting  tim^,  it  would  seem  tliat 
entries  might  be  made,  and  the  office  closed  on  the  same  day« 
(there  being  time  enough,)  yet  where  the  law  knows  of  no  frac- 
tion of  a  day,  we  must  conclude,  that,  all  entries  shall  have  been 
tendered  before  the  1st  day  of  January,  1839,  and  on  that  day  the 
office  closed;  for  if  it  be  conceded  that  the  entry-taker  was  bound  to 
receive  entries  on  the  1st  day  of  January,  1839,  the  law  knows  no 
time  of  that  day  when  he  could  refuse,  and  the  statute  fixing  none, 
the  consequence  would  be  that  the  office  would  have  to  remain 
open  the  entire  day,  and  therefore  could  not  be  closed  until  the 
*9nd  day  of  January,  1839,  when  the  statute  requires  that  it  shall 
close  on  the  1st  day. 
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Wo  inabt  that  the  legislature  intended  that  no  entry  should  be 
laade  on  the  1st  day  of .  Januaiy,  1839,  according  to  the  strict  le- 
gal inter{Nretation  of  the  act,  and  refer  to  the  act  of  1836,  ch. 
see.  14,  upon  the  same  subject,  where  the  legislature  intended  by 
that  act  that  entries  should  be  made  on  the  1st  day  of  October, 
1837,  the  day  on  which  the  office  was  to  be  closed.  That  section 
Teads  thus,  ''and  all  persons  failing  to  present  their  claims,  &c«  on 
«r  before  the  1st  day  of  October,  1837,  shall  be  barred,"  &c. 

And  defendants  further  insist  and  rely  upon  the  statute  of  1837, 

8,  ch.  1,  sec*  11,  to  protect  the  defendant  Anderson,  as  the  assignee 

^f  Samuel  Allen,  in  the  possession  of  the  occupancy  which  he  has 

had  for  some  six  or  seven  years,  to  say  nothing  at  present  of  the 

•  previous  possession  by  Allen  from  1829. 

The  11th  section  of  the  act  of  1837-8,  provides  for  all  occupants 
and  their  assignees  where  they  have  heretofore  had,  or  may  hereaf- 
ter have  the  peaoeable  possession  of  the  same  for  three  years,  and 
that  BO  advantage  shall  be  taken  of  them  by  reason  of  any  infor- 
mality, defect  or  omission  in  the  certificate  or  probate  of  occupan- 
cy, or  in  transferring  or  assigning  the  same.  But  the  said  posses- 
sion shall  bar  all  other  claimants  and  be  notice  against  all  claims 
or  suits,  legal  or  equitable. 

It  will  be  seen  that  this  section  does  forbid  any  one  to  take 
advantage  of  any  defect  of  an  occupant  claim,  and  provides 
that  the  possession  shall  bar  all  other  claimants  and  be  notice 
against  all  suits,  legal  or  equitable.  Upon  what  ground  then  does 
the  petitioner  ask  the  entry-taker  to  receive  his  entry?  surely  not 
because  the  land  proposed  to  be  entered  by  him  was  vacant  and  un- 
possessed; for  when  lie  called  on  the  entry-taker  to  tender  his  en- 
try, the  entry-taker  refused  (according  to  the  answer  of  the  entry- 
taker)  to  receive  it,  because  he  considered  the  land  previously 
possessed* 

Where  did  the  petitioner  get  his  information  that  the  land  was 
vacant  and  subject  to  his  entry?  Not  from  having  seen  himself 
that  the  land  was  vacant;  not  that  any  one  told  him  so,  for  there  is 
no  such  proof;  but  on  the  contrary  the  proof  in  the  case  shows 
that  Allen  settled  the  land  in  controversy  as  an  occupancy  in  the 
year  1829,  and  that  he  continued  in  the  possession  until  he  sold  it  to 
defendant  Anderson,  who  has  held  and  possessed  the  same,  as  assign- 
ee of  Allen,  ever  since,  and  has  had  a  good  portion  of  it  in  cultiva- 

tbn.    Nor  did  petitioner  derive  his  information  that  the  land  was 
45 
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vacant  from  an  etamination  of  the  entry^taker's  books,  but  on  tha 
tsontrary,  upon  an  examination  of  the  books  there  was  the  land 
spread  upon  the  books  as  an  occupancy  in  the  name  of  Samud 
Allen  in  the  year  1839,  and  transferred  by  him  in  1B34  to  Harrod 
J.  Anderson,  one  of  the  defendants,  who  has  constantly  had  the 
same  in  possession  since  that  time. 

With  these  facts  before  us,  we  must  conclude,  that  petitioner  has 
not  made  an  effort  to  enter  the  land  in  controversy  from  any  be* 
lief  that  it  was  really  vacant  and  unpossessed,  but  from  the  belief 
that  there  was  some  defect  or  informality  in  the  certificate  or  pro- 
bate of  said  occupancy  or  in  the  assignment  thereof;  and  indeed  the 
petitioner  throws  out  such  idea  in  his  petition,  when  he  speaks  of 
the  reasons  given  by  the  entry- taker  for  not  receiving  his  entry. 

Defendant  Anderson  insists,  that  if  there  is  any  defect  or  infor- 
tnality  in  the  certificate  or  probate  of  occupancy,  or  any  defect  or 
informality  in  transferring  or  assigning  the  same  to  him,  that  all 
persons  are  expressly  prohibited  by  the  11th  section  of  the  act  of 
1837-8|  from  taking  any  advantage  of  it,  and  that  the  possession  of 
the  occupancy  in  the  first  instance  by  Samuel  Allen,  in  1839,  and 
'his  transfer  to  him  in  1834,  and  possession  as  assignee  of  Allen 
since,  is  a  bar  to  all  claimants  and  is  notice  against  all  claims  or 
suits,  legal  or  equitable,  and  claims  to  be  protected  in  hb  posses- 
sion under  and  by  virtue  of  said  act. 

The  proof  shows  beyond  all  doubt  the  settling  of  the  land  indis- 
pute  in  the  year  1829  by  Samuel  Allen  as  an  occupancy;  that  he 
remained  in  the  possession  until  he  sold  to  Anderson;  that  Ander* 
son  gave  Allen  $150  for  it;  that  Allen  delivered  up  the  possession 
to  Anderson,  and  that  Anderson  has  constantly  ever  since  had  it  ia 
his  possession,  and  that  he  has  been  cultivating  about  fifty  or  sixty 
acres,  and  the  answer  of  Hubbard,  the  entry-taker,  shows  that  the 
land  in  dispute  is  entered  on  his  books  as  an  occupancy  and  was 
previously  possessed,  and  he'therefore  refused  to  receive  the  entry 
t>f  the  petitioner.  And  defendant  Anderson  insists,  with  all  these 
facts  on  his  side,  the  law  already  referred  to  will  surely  protect  him 
in  his  possession  against  the  claim  of  the  petitioner  who  had  full 
notice  of  it,  and  is  therefore  barred  from  having  and  maintaining 
his  suit,  &c. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  Robert  I.  Cjiester,  on  the  1st  day  of  Jan- 
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VKTjf  I839«  tendared  to  James  Hubbard,  the  entry-faker  o(  Hay- 
wood county,  an  entry  foe  two  hundred  acres  of  land  founded  on 
warrant  No.  3643,  for  two  hundred  and  sbsty-four  acres  which  wa9 
refused;  he  filed  his  petition  for  writ  of  mandamus  for  the  purpose 
of  compelling  its  reception.  The  defendant,  Anderson,  claiming  a 
right  of  occupancy  in  the  land  sought  to 'be  entered,  was  permit- 
ted to  defend  jointly  with  Hubbavd.^ 

Hubbard  answers,  that  he  refused  the  entry  becaose  h%  believed 
the  land  was  possessed  by  an  occupant.  Anderson  answers  and 
says,  that  he  claims  the  land  by  virtue  of  an  assignment  of  an  oc^ 
cupancy  from  one  Samuel  Allen,  made  to  him  on  the  3d  of  March, 
1834,  under  which  he  then  took  possession,  and  has  remained  in 
possession  ever  since.  He  further  says  that  the  entry-taker's  of- 
fice was  closed  by  operation  of  law  when  the  entry  was  tendered 
by  the  plaintiff;  that  the  entry-taker  had  no  pawer  to  receive,  and 
therefore  acted  correctly  in  refusing  it.  The  proof  shows  that  the 
defendant,  Anderson,  did  purchase  the  occupancy  from  Allen  as  he 
alleges,  and  that  he  has  been  in  actual  possession  of  it  ever  since* 
There  is  no  procrf*  showing  that  the  occupancy  of  Allen  was  regu- 
larly proven  and  spread  upon  the  general  plan. 

The  act  of  1837,  ch.  1,  which  was  made  to  provide  for  the  oc- 
cupant settlers  south  and  west  of  the  Congressional  reservation 
line,  and  for  other  purposes,  and  under  which  this  entry  is  sought 
to  be  made,  provides  in  its  first  section,  that  all  persons  who  before 
or  at  the  passage  of  the  act,  were  bona  fide  resident  occupant  set- 
tlers upon  vacant  and  unappropriated  land,  south  and  west  of  the 
Congressional  reservation  line,  may  have  any  quantity  of  said  land, 
to  include  his  ortheir  improvements,  not  to  consist  of  more  than 
two  hundred  acres,  surveyed  in  legal  form  by  the  county  surveyor, 
and  such  survey,  the  owner  thereof  may  have  represented  on  the 
plan  of  the  county  by  the  entry  taker. 

The  2d  section  provides,  that  the  occupants  shall  have  till  the  1st 
day  of  January,  1839,  allowed  them  to  have  their  claims  proved, 
surveyed  and  represented  in  the  plan  of  their  respective  counties. 

The  9th  section  provides,  that  the  owner  of  any  land  warrantor 
certificate,  may  enter  the  same  on  any  vacant  land  south  and  west 
of  the  Congressional  reservation  line,  provided  they  do  not  inter- 
fere with  any  occupant  claim. 

The  10th  section  provides,  that  the  several  county  offices  shall 
be  and  remain  open  from  and  after  the  1st  day  of  January,  1838, 
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until  the  1st  day  of  January,  1839,  for  the  purpose  of  making  en- 
tries, on  which  day  they  shall  be  finally  ^md  forever  closed. 

The  11th  section  provides,  that  occupants  provided  for  by  that 
and  all  former  statutes,  and  their  assignees,  who  )iave  had  or  may 
have  peaceable  possession  of  their  occupancies  for  three  yean, 
shall  be  protected  in  their  rights,  and  no  advantage.shall  be  taken 
of  them  by  reason  of  any  informality,  defect  or  omission  in  the  cer- 
tificate or  probate  of  occupancy,  or  in  transferring  or  assigning  the 
same ;  but  the  said  possession  shall  bar  all  other  claimants,  and  be 
notice  against  all  claims  or  suits,  legal  or  equitable* 

There  ere  several  grounds  upon  which  defendant  Anderson  rests 
his  claim  under  this  statute. 

1st  He  says,  the  time  for  making  the  entry  has  expired  by  the 
provisions  of  the  10th  section  of  the  statute.  It  is  difficult  to  say 
this  is  not  so.    But  we  do  not  feel  that  it  is  necessary  to  say  that 

It  IS. 

2d.  He  says,  he  is  protected  against  the  entry  by  his  peaceaUe 
and  quiet  possession  of  the  premises  for  more  than  three  years,  un- 
der the  provbions  of  the  11th  section  of  the  statute;  although  he 
may  not  have  produced  legal  proof  of  AUen's  occupancy  and  the 
assignment  to  himself;  and  so  we  think. 

3d.  We  say,  if  he  is  not  protected  by  either  the  10th  or  11th 
sections,  he  is  by  the  3d.  If  there  be  no  proof  of  Allen's  occupan- 
cy and  the  assignment,  then  is  Anderson  an  occupant  under  the 
provisions  of  the  1st  section  of  the  statute;  and  by  the  3d  section, 
he  is  allowed  till  the  1st  day  of  January,  1839,  to  prove  his  occu- 
pancy and  spread  it  upon  the  general  plan ;  and  it  would  be  strange 
if  the  office  were  open  longer  for  the  reception  of  entries  than  the 
probate  of  occupancies;  and  that  too  under  a  statute  called  an  act 
to  provide  for  occupant  settlers.  Not  so.  The  day  the  office 
closed  as  to  one,  it  closed  as  to  the  other,  and  the  occupant  having 
the  last  possible  moment  to  prove  his  occupancy,  there  was  no 
period  of  time  at  which  the  entry-taker  could  legally  receive  the 
entry. 

The  judgment  of  the  circuit  court  is,  therefore,  correct,  and  will 
be  afiirmed. 


APRIL   TERM,   1841.  361 


Atkinson,  et  ab.  vs.  Cooper,  et  als. 

1.  A  oonrt  of  law  hat  a  right,  in  a  summarj  waj,  to  direct  the  application  of 
BM»6y  which  has  been  pajd  into  court. 

3.  The  plaintiff  on  record  haa  a  l^^l  right  to  recaive  money  on  an  execution 
in  hie  naBie«  and  a  payment  of  it  to  him  by  the  ■herifi^  is  a  good  diichaige. 

a.  Where  the  plaintiff  on  racord,  directs  the  sheriff  to  appropriate  monies  col* 
ieoted  by  htm  on  an  execution  in  the  plaintiff's  name^  to  the  satisfiujtion  of  an  ex- 
ecution in  the  ^eriff's  hands  against  the  plaintiff,  and  the  sheriff,  in  pursuance  of 
fluch  direction,  without  any  knowledge  that  the  plaintiff  had  disposed  of  his  right 
to  control  such  execution  or  the  proceeds  thereof,  does  appropriate  the  money  to 
the  satisftiction  of  such  execution,  and  returns  such  execution  satisfied:  Held  by 
the  court,  that  such  monies  are  beyond  the  reach  of  the  court,  and  that  the  court 
has  no  power  to  order  the  return  to  be  yacated,  and  the  money  paid  to  the  equita* 

ble  owner. 

» 

SackfieU  Maclin  received  for  collection,  notes  against  James  D« 
Cage  &  Co.  for  the  sum  of  $4^270  12,  which  were  given  to  Wol« 
flay  &  Walsh,  Bryan,  Roadman  &  Heilin,  Miller  dz;  Cooper,  and 
Fosset  &  Jones,  merchants  of  Philadelphia. 

Maclin  having  authority  to  receive  notes  from  the  firm  of  Cage 
4c  Co.,  to  be  held  as  collateral  security  for  the  payment  of  the 
claims  in  his  hands,  and  to  collect  those  notes  and  appropriate  the 
fHToceeds  to  the  satisfaction  of  them,  called  upon  James  D.  Cage, 
with  the  view  of  getting  notes.  Cage  deposited  in  his  hands,  notes 
to  the  amount  of  the  claims  against  him,  and  amongst  others,  a 
note  upon  Cress  &  Mull,  in  favor  of  Lycurgus  Cage^  as  adminis- 
trator^  for  the  sum  of  $2,487  55,  due  1st  January,  1839.  Lycurgus 
Cage,  one  of  the  firm  of  James  D.  Cage  &  Co.,  received  a  portion 
of  the  sum  due  on  this  note,  and  Maclin  instituted  an  action  against 
the  administrators  of  Cress,  and  obtained  a  judgment  against  them 
for  the  balance,  to  wit,  for  the  sum  of. $1,415  96,  at  the  October 
term  of  the  circuit  court  of  Fayette  county,  1839.  This  note  was 
put  in  Maclin's  hands  with  the  assent  of  L.  Cage,  and  with  the  dis- 
tinct agreement,  that  Maclin  should  collect  it  and  appropriate  the 
proceeds  to  the  satisfaction  of  the  claims  he  held  against  James  D. 
Cage  &  Co.  The  action  was  instituted  in  the  name  of  L.  Cage, 
administrator,  and  nothing  appeared  of  record  to  show  that  L. 
Cage  was  not  the  equitable  as  well  as  the  legal  owner  of  the  judg- 
ment  which  Maclin  recovered  on  the  note.  An  execution  was 
issued  on  this  judgment,  and  placed  in  the  hands  of  Atkinson,  sher- 
ifi'of  Fayette  county,  who  collected  the  money  due  thereupon,  and 
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L.  Cage  demanding  the  proceeds,  Atkinson,  without  having  ailjr 
doubt  of  the  right  of  Cage  to  receive  the  amount,  took  the  receipt 
of  Cage  for  the  sum  of  $1 ,213  80.  Atkinson  having  an  execution 
in  favor  of  Montelius  &  Fuller  against  L.  Cage,  administrator,  and 
H.  Locke  and  James  D.  Cage  in  his  hands,  appropriated  about 
^900  by  the  direction  of  L.  Cage,  to  the  satisfaction  of  it,  and  eor 
dorsed  the  said  execution  "satisfied,"  gaveL^  Cage  a  reeeipt  in  foil 
against  the  execution  of  Montelius  &  Fuller,  and  paid  the  balanoa 
of  the  sum  specified  in  the  receipt  to  Cage.  This  was  done  with- 
out the  consent  or  knowledge  of  Maclin,  or  of  those  for  whom  he 
was  acting. 

So  soon  as  Maclin  was  informed  of  the  fact,  to  wrt,  at  the  Oc^ 
tober  term  of  the  circuit  court  for  Fayette  county,  he  moved  the 
court,  that  the  return  of  satisfaction  made  by  the  sheriff  upon  the 
execution  of  Montelius  &  Fuller,  be  stricken  out,  and  the  monies  in 
the  sheriff's  hands  be  paid  over  to  the  plaintiffs. 

Maclin,  on  the  hearing  of  the  motion,  was  introduced  as  a  wi^ 
ness;  his  testimony  was  objected  to  by  the  defeodants,  and  the  ob- 
jection overruled,  and  he  proved  the  facts  above  set  forth. 

The  circuit  court,  Barry,  judge,  presiding,  ordered  that  the  re» 
turn  of  the  sheriff  be  stricken  out,  and  that  the  money  remmning 
in  the  hands  of  the  sheriff  be  paid  into  court,  and  that  it  be  paid  to 
the  plaintiffs  in  this  motion. 

Montelius  &  Fuller,  by  their  agent,  and  N.  Atkinson,  resisted 
the  motion,  and  appealed  from  the  judgment  to  the  supreme  court 

A»  Miller  J  for  plaintiffs  in  error. 

Question  1st.  Have  the  plaintiffs  a  right  to  noake  this  motion, 
they  not  being  parties  on  the  record? 

The  act  of  1777,  ch.  8,  sec.  10,  p.  666,  authorises  the  person  at 
whose  suit  the  process  issues,  to  make  a  motion  against  the  sheriff 
for  not  rendering  money  collected  for  him.  By  this  act,  the  mo- 
tion had  to  be  made  in  the  name  of  the  person  at  whose  suit  the 
money  was  collected.  The  motion  could  not  be  made  in  the  name 
of  the  clerk  or  witness,  although  the  record  shows  they  were  en- 
titled to  their  fees. 

The  act  of  1807,  ch.  60,  sec.  9,  p.  156,  authorises  the  court  to 
render  judgment  on  motion  of  the  person  who  has  recovered  mo- 
ney by  judgment  or  decree,  where  the  same  has  been  paid  to  the 
clerk,  and  he  refuses  to  pay  it  over. 
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The  act  of  1824,  ch.  I69  sec.  1,  p.  157,  gives  the  clerk  a  motion 
ugainst  the  sheriff  for  fees  collected  on  execution  issued  from  hisof* 
fice. 

Sec  2.  Gives  witness  a  motion  agaipst  sheriff  and  clerk,  who  has 
collected  his  fees  for  attendance. 

2.  Who,  by  these  acts,  are  entitled  to  judgment  by  motion?  It 
is  the  persons  whom  the  record  shows  to  be  entitled  to  the  money. 

In  cases  of  priority  of  executions,  the  court  will  decide  the  right 
of  the  parties  of  record,  though  in  different  suits  and  courts.  John- 
son  vs.  Ball^  Gairier  and  others^  1  Yer.  Rep.  291. 

But  there  is  no  case  that  can  be  found,  where  the  court  has  no- 
ticed in  this  summary  way  the  right  of  individuals  who  are  not 
claiming  as  parties  to  a  suit;  persons  whose  demands  have  not  been 
established  by  the  judgment  of  a  court.  The  plain  tiffs  in  this  motion 
have  no  judgment.  Their  claim  against  Cage  never  has  been 
judicially  established.    Cage  has  a  right  to  litigate  iL 

This  motion  for  the  money  appropriated  by  the  sheriff  to  the  sat- 
isfaction of  Montelius  &  Fuller's^. /a.,  is  made  upon  the  ground, 
that  they  have  a  right  to  follow  that  money,  or  on  the  supposition 
that  Lycurgus  Cage  had  no  right  to  receipt  the  sheriff  for  the  mo- 
ney collected,  and,  therefore,  the  sheriff  should  pay  it  to  them. 

The  motion  can  be  only  sustained  by  the  person  who  has  the  le- 
^1  right  to  the  money.  Turner  vs.  Fendail^  1  Cranch's  Rep. 
117. 

Money  may  be  taken  in  execution,  if  in  possession  of  the  defend- 
ant.   Ibid,  and  1  Peters'  Con.  Rep.  260. 

Money  may  be  taken  in  execution,  the  instant  it  shall  be  paid 
into  the  hands  of  the  creditor;  and  it  then  becomes  the  duty  of  the 
officer  to  seize  it.    Ibid.  265. 

Though  the  writ  command  the  sheriff  to  bring  the  money  into 
court,  yet  the  sheriff  may  pay  it  over  to  the  plaintiff,  unless  en- 
joined from  doing  so.    Ibid.  226. 

After  the  marshal  is  commanded  by  the  writ,  to  bring  the  mo- 
ney (proceeds  of  sale)  into  court,  he  may  pay  it  to  the  plaintiff  in 
execution,  if  he  please,  and  this  will  be  a  sufficient  return  of  the 
writ.    Ibid.  1  Peters'  C.  C.  R.  241. 

Money  when  collected  by  the  sheriff,  is  not  the  property  of  the 
plaintiff  till  paid  over  to  him.    1  Peters'  C.  R.  264. 

3.  Then,  what  right  had  the  plain tifis  in  this  motion,  to  the  mo- 
ney paid  on  Montelius  &  Fuller'syl.  fn.? 


/ 


364  JACKSON: 

[Atkitvoiif  et  als.  vt.  Cooper,  ef  ak.] 

JS.  O.  Smithf  for  defendants  in  erron  There  are  two  questicRW 
in  this  case. 

1.  To  whom  belongs  the  money  in  dispute? 

S.  The  power  of  the  court  to  direct  the  paynient  to  plaintifi? 

As  to  the  first: — The  money  still  remains  in  the  hands  of  the 
officer  of  the  court ;  is  not  actually  paid  to  Montelius  &  Fuller;  it 
is  in  court. 

As  between  L.  Cage  and  the  plaintifis: — ^The  right  of  plaintifi 
is  clear.    For  the  interest  of  L.  Cage  was  only  nominal. 

As  between  plain ti£  and  Montelius  &  Fuller,  the  right  of  the 
plaintiff  is  equally  clear.  L.  Cage  having  no  real  interest  in  the 
money,  can  dispose  of  nothing.  An  attempt  to  dispose,  avails 
nothing.  To  be  effectual  against  the  plaintiff's  rights,  the  attempt 
must  be  actually  executed  into  accomplishment.  This  has  not 
been  done;  the  money  is  not  actually  paid  over;  it  is  in  court. 

But  if  the  money  had  been  actually  paid  over  to  Montelius  & 
Fuller,  the  plaintiffs  could  pursue  it  into  their  hands.  A  trust  fund 
may  be  pursued  and  recovered,  except  when  it  gets  into  the  hands 
0f  a  bona  fide  receiver  or  purchaser  for  full  consideration  paid  on 
the  faith  of  the  fund.    5  Paige,  642,  640. 

As  to  the  plaintiffs,  this  is  a  trust  fund ;  Cage  the  trustee ;  M.  tc 
F.  paid  no  consideration  upon  the  faith  of  this  fund,  and,  therefore* 
will  not  be  protected  against  the  claim  of  the  plaintiffi,  if  they  ao- 
tually  had  received  the  money. 

3.  The  power  of  the  court.  The  money  b  in  court  What 
shall  be  done  with  it? 

The  court  has  power  over  it;  it  will  direct  it  to  be  paid  to  the 
party  having  right,  or  direct  an  interpleader.  3  Peters'  C.  C.  R. 
445:  the  Ariaden,  1  Peters'  C.  C.  R.  369. 

Assignees  of  defendants  receive  money  from  sheriff;  sheriff  is 
protected.  . 

If  the  court  discover  that  the  party  applying  for  money  has  en 
equity  upon  it,  jthey  will  either  direct  its  payment  to  him,  or  direct 
an  interpleader.    See,  5  Bos.  &  Puller. 

In  5  John.Hep.  though  the  court  refused  the  motion  of  the  ap- 
plicant for  the  money,  yet  they  said  in  a  clear  case,  they  would  in- 
terfere. 

When  money  had  been  paid  by  an  order  oi.  the  district 
court,  under  an  erroneous  construction  of  an  act  of  C<Higress,  be- 
fore a  find  order  of  the  circuit  court,  in  which  the  suit  was  depend- 
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ing,  the  circuit  court  granted  a  rule  on  the  person  who  had  received 
the  money,  to  return  it.  The  Ariadne,  Pet.  C.  C.  R.  455;  cited, 
3  Pet.  Dig,  S3. 

The  marshal  feaving  made  the  money  on  an  execution,  may  pay 
it  to  plaintiif,  and  this  will  be  a  sufRcient  return.  The  court  will 
not  interfere  in  a  summary  way  to  distribute  money,  the  proceeds 
of  an  execution,  unless  the  same  is  paid  into  court.  Wortman  vs. 
Conygham,  1  Pet.  C.  C.  R.  241. 

Granting  this  motion  jeopards  M.  &  P.'s  right  under  their  exe- 
cution, this  is  a  risk  all  men  run.  But  no  3};ich  risk  is  here.  A 
court  of  chancery  would  not  enjoin  their  execution  when  apprised 
of  the  action  of  the  circuit  court  upon  it. 

An  agent  may  be  a  witness  for  the  principal,  though  in  discharge 
of  a  liability  existing,  in  case  principal  do  not  recover  in  the  action. 
Norris'  Peake,  240. 

Greek,  J.  delivered  the  opinion  of  the  court. 

An  execution  for  $1,415  96,  in  favor  of  Lycurgus  Cage  against 
Mull  and  Trent,  administrators  of  E.  Cress,  issued  from  the  circuit 
court  of  Fayette  county,  returnable  to  the  February  term,  1840.  of 
said  court.  Said  execution  came  to  the  hands  of  the  plaintiff  in 
error,  Atkinson,  who  made  the  money  thereon,  and  on  the  12th 
day  of  February,  before  the  return  day  of  said^./a.,  and  without 
any  knowledge  that  any  other  person  had  a  claim  to  said  monies, 
he  took  the  receipt  of  said  Cage  for  $1212  80,  part  of  said  execu- 
tion, of  which  he  paid  over  part  to  Cage,  and  $900  he  retained 
by  the  direction  of  Cage,  to  be  applied  to  the  satisfaction  of  an  ex- 
ecution, then  in  the  hands  of  said  sheriff,  in  favor  of  Montelius  <fc 
Fuller  against  said  Cage,  and  James  D.  Cage  and  Harrison  Locke, 
for  that  sum. 

On  the  same  day  (12th  February,  1840)  he  endorsed  his  return 
on  said  last  mentioned^,  fa.  ^'satisfied  by  Lycurgus  Cage."  The 
said  executions  were  returned  into  court ;  but  before  the  sheriff 
had  paid  to  Montelius  &  Fuller  the  money  on  their  execution,  as 
diiected  by  Lycurgus  Cage,  the  defendants  in  error  moved  the  court 
to  require  the  sheriff  to  erase  his  return  of  "satisfied"  from  Monte- 
lius &  Fuller's  fi.  fa.  and  to  pay  said  $900  to  them,  having 
proved  that  they  weie  benejScially  interested  in  the^./a.,  in  favor 
of  Cage  against  the  administrators  of  Cress,  and  that  said  Lycurgus 

Cage  was  only  a  nominal  party.    The  plaintiff  in  error  resisted 
46 
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the  motion,  but  the  court  ordered  the  erasure  to  be  made,  and  the 
said  monies  to  be  paid  to  the  defendants  in  error.  From  this  judg« 
ment  the  sherifT,  Atkinson,  and  the  said  Montelius  &  Fuller,  pro- 
secuted  this  appeal  in  error. 

There  is  no  question,  but  that  the  court  has  a  right  to  direct  the 
application  of  monies  which  have  been  paid  into  court.  And  this  it 
will  do  upon  motion,  or  will  direct  a  bill  of  interpleader.  But  un« 
less  the  money  be  paid  into  court,  it  will  not  interfere  in  a  summary 
manner  to  direct  its  application. 

The  only  question  in  this  case  then  is,  whether  this  money  is  in 
court  in  such  a  way  as  to  give  it  authority  to  act  in  the  matter. 

It  is  not  disputed  but  that  Lycurgus  Cage  had  a  legal  right  to 
receive  the  money  on  the  execution  in  his  name,  and  that  a  pay- 
ment of  it  to  hitni  by  the  sheriff,  was  a  good  discharge  to  that  of- 
ficer. This  being  true,  it  would  follow  without  dispute,  that  had 
the  entire  sum  of  $1212  80  been  counted  into  the  hands  of  Lycur- 
gus Cage,  and  then  $900  had  been  handed  back  to  the  sheriff 
by  him  in  discharge  of  Montelius  &  Fuller's  execution,  the  defend- 
ants in  error  would  have  had  no  claim  to  it.  But  what  legal  dif- 
ference could  this  ceremony  have  made  ?  If  Cage  had  a  legal  right 
to  receive  the  money,  and  his  receipt  for  the  $1212  80  is  a  good 
discharge  to  the  sheriff,  it  follows  that  he  had  equally  a  legal  right 
to  direct  its  application;  and  having  done  so,  it  was  a  discharge  of 
the  execution,  to  the  payment  of  which  he  had  directed  the  sheriff 
to  apply  it.  If  that  execution  was  discharged  in  point  of  fact,  and 
in  point  of  l^w,  on  the  12th  of  February,  1840,  it  could  not  after- 
wards be  enforced  against  Cage's  co-defendants,  by  proving  that  he 
had  violated  a  trust  by  the  application,  to  its  payment,  of  a  trust 
fund  in  his  hands. 

Nor  is  it  disputed,  but  that  the  sheriff  acted  honesUy  in  this 
whole  transaction ;  and  yet  if  this  motion  prevail,  he  cannot  be 
protected  from  a  motion  by  Montelius  &  Fuller.  His  return  of 
''satisfied"  charges  him,  and  renders  him  liable;  and  if  in  obedience 
to  the  court,  that  were  erased,  he  would  be  liable  to  a  motion  fo* 
failing  to  make  return. 

We,  therefore,  think  this  fund  is  placed  beyond  the  reach  <>.  .ae 
court,  and  that  legal  rights  have  been  created  that  we  ]  a'  no 
power  to  effect  by  any  order  we  can  make;  that  the  mi  -  y  is  not 
in  court,  but  has  been  applied  to  the  payment  of  the  jcution  of 
Montelius  &  Fuller,  in  a  way  the  parties  bad  a  right,  ^y  Iaw«  to  ap- 
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ply  it,  at  the  time  it  was  done,  and  that  we  cannot  not  naw  dis- 
turb it. 

If  the  only  question  was  between  Cage,  the  nominal  plaintiflfin 
the  fi.  fa-i  and  the  defendants  in  error,  as  to  them  the  money 
would  be  in  ccmrt,  and  the  court  would  direct  its  payment  to  those 
benefidally  interested;  but  the  case  is  so  entirely  changed  by  the 
transactions  in  relation  to  the  otbor  execution,  that  the  money  is 
wholly  beyond  our  reach.    Reverse  the  judgment. 


Robertson  vs,  Gainbs,  et  als, 

1.  The  general  principal  of  the  common  lavr  is,  that  a  mere  naked  poi^er  to  Bell, 
not  oonpled  with  an  interest,  giren  to  several  persons,  must  be  executed  by  all, 
and  does  not  surrive.  But  when  it  is  coupled  with  an  interest,  it  may  be  execut- 
ed by  the  survivor. 

9.  A  direction  in  a  will  to  executors  to  raise  money  out  of  real  estate  for  the 
benefit  of  creditors,  without  specifying  how  it  was  to  be  raised,  conferred  the  power 
to  sell  8U6h  real  estate  for  such  purpose. 

3.  Where  a  testator  directs  bis  executors  to  sell  lands,  without  words  vesting  in 
them  mn  interest  in  the  lands,  or  ereating  a  trust,  such  direction  confers  a  naked 
power,  which  does  not  survive. 

4.  Where,  however,  a  testator  directs  his  executors  to  sell  lands  for  the  benefit 
of  eredilers,  or  to  do  any  act  in  which  third  persons  are  concerned,  and  who  have 
the  right  to  call  on  the  executors  to  execute  the  power,  such  power  survives. 

5.  A  trust  will  iurHve,  though  no  way  beneficial  to  the  trustee. 

• 

6.  Where  there  is  a  trust  charged  upon  executors  in  the  disposition  they  are  to 
make  ef  the  proceeds  of  the  sale  of  real  estate,  it  is  the  settled  doctrine  of  a  court 
of  chancery,  (bat  the  trust  does  not  become  extinct  by  the  death  of  one  of  the  ex« 
ecu  tors. . 

7.  Where  A.  andB.  were  appointed  executors,  with  authority  to  sell  and  convey 
land,  and  A.  qulified  as  executor  and  acted  as  such,  and  sold  and  conveyed  land : 
Held,  that  B.  not  having  qualified  or  acted  as  executor,  A.'s  deed  passed  the 
title,  though  no  renunciation  or  refusal  by  B.  was  entered  of  record. 

8.  Where  executors  having  power  to  sell  and  convey  real  estate,  do  sell  and  con- 
Teyby  deed  with  covenant  of  warranty,  such  covenant  of  warranty  estops  the  de- 
visees of  the  testator  from  setting  up  and  asserting  an  outstanding  title  against  the 
rendee  of  the  executors. 

Thb  action  of  ejectment  was  instituted  by  EldridgeB.  Robertson, 
on  the  11th  day  ^  April,  1837,  in  the  circuit  court  of  Shelby  coun- 
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ty,  for  the  recovery  of  the  possession  of  one  thousand  acres  of  land, 
lying  in  that  county,  and  held  by  the  tenants  of  Edmund  P.  Gaines. 
It  was  submitted  to  a  jury  at  the  October  term,  1840,  Sylvester 
Bailey,  special  judge,  presiding. 

It  appeared,  that  at  an  early  period  in  the  settlement  of  the  ter- 
ritory now  constituting  the  State  of  Tennessee,  Thomas  Blount,  of 
the  State  of  North  Carolina,  engaged  the  services  of  Elijah  Robert- 
son as  a  locator  of  lands  in  the  said  Territory;  that  Robertson  lo- 
cated many  tracts  for  him ;"  that  in  the  year  1788,  a  grant  issued 
from  the  State  of  N©rth  Carolina  to  John  G.  and  Thomas  Blount, 
for  the  tract  of  land  now  in  controversy;  that  about  the  year  1799, 
Thomas  Blount  being  indebted  to  Robertson,  for  locating  services, 
conveyed,  jointly  with  John  G.  Blount,  fifteen  tracts  of  land  to 
him,  of  which  the  present  was  one,  and  that  said  deed  was  lost, 
never  having  been  registered.  Elijah  Robertson  died  in  1797, 
leaving  heirs,  to  wit,  Elizabeth  Robertson,  afterwards  Elizabeth 
Childress,  Patsey  Robertson,  afterwards  Patsey  Hannum,  Sterling 
C.  and  Eldridge  B.  Robertson.  Thomas  Blount  died  in  N.Carolina 
in  1808,  having  made  his  will.  This  will  appointed  his  brothers 
John  G.  Blount  and  Willie  Blount,  and  his  nephews,  Thomas  H. 
and  W.  6.  Blount  his  executors.  It  was  proved  and  recorded  in 
1812.  William  G.  Blount  and  Thomas  H.  Blount  alone  qualified 
and  acted  as  executors.  The  other  two  did  not  qualify,  nor  did 
they  act  as  executors.  It  does  not  appear  that  they  ever  refused 
or  renounced  the  executorship  by  record  or  by  any  kind  of  writing 
whatever.  This  will,  after  otherwise  disposing  of  two  tracts,  gave 
all  the  rest  and  residue  of  the  share  of  the  testator  in  the  lands 
owned  in  Tennessee  by  testator  and  John  Gray  Blount,  to  the  two 
sons  and  three  youngest  daughters  of  William  Blount,  deceased, 
with  the  condition,  however,  attached  thereto,  that  out  of  these 
lands  was  to  be  raised  by  his  executors,  in  such  manner  as  they 
should  think  best,  a  sum  of  money  equal  to  all  the  just  debts  of  the 
testator,  which  should  be  appropriated  to  the  payment  of  them. 
Gaines  intermarried  with  Barbara  Blount,  one  of  the  devisees  pro- 
vided for  as  above  set  forth,  and  had  issue  by  her  capable  of  in- 
heriting. 

In  1823,  John  Catron  having  intermarried  with  one  of  the  de- 
scendants of  Elijah  Robertson ;  and  the  heirs  of  said  Elijah  having 
requested  that  payment  of  the  services  of  said  Elijah  should  be  made 
to  said  John  Catron,  he  took  to  himself  a  deed  for  fifteen  tracts  of 
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land,  of  which  the  tract  in  controversy  is  one,  from  the  acting  exe* 
4;utors  of  Thomas  Blount  deceased,  to  wit,  from  Thomas  H.  Blount 
and  William  G.  Biowit.  This  deed  recited,  that  Thomas  Blount, 
deceased,  was  indebted  to  Elijah  Robertson,  deceased,  for  services 
performed  in  locating  lands  for  him;  that  said  Thomas  Blount, 
with  his  brother  John  G.  Blount,  did  by  formal  deed,  executed 
about  the  year  1797,  convey  to  the  said  Robertson,  the  fifteen 
Iracts  of  land;  that  said  deed  of  conveyance  was  lost  without  ever 
having  been  registered;  that  said  Robertson  had  died,  leaving  heira 
at  law,  and  that  Thomas  Blount  died  in  the  year  1806,  leaving  a 
will,  which  appointed  John  G.  Blount  and  Willie  Blount,  his  bro- 
thers,  and  his  nephews,  Thomas  H.  Blount  and  William  G.  Blount 
his  executors,  and  directed  that  his  executors  should  raise  out  of 
the  lands  in  Tennessee,  a  sum  equal  to  all  his  debts,  to  be  appropri- 
ated to  the  payment  thereof.  That  Thomas  H.  Blount  and  William 
G.  Blount  qualified  as  executors  of  the  said  will,  and  had  acted  in 
execution  thereof,  but  that  the  said  John  G.  Blount  and  Willie 
Blount,  had  never  qualified  as  executors  or  acted  as  such;  that  the 
heirs  of  said  Robertson  had  assigned  their  claim  against  the  estate 
4>f  Thomas  Blount,  deceased,  to  John  Catron  in  part,  and  requested 
that  ^Hhe  payment  should  be  made  to  John  Catron  by  a  convey- 
ance of  lands  or  otherwise,  in  full  discharge  of  said  demand,*'  and 
that,  therefore,  ''to  supply  the  lost  deed,  and  to  discharge  said  de* 
mand  of  the  heirs  of  Elijah  Robertson  against  the  estate  of  Thomas 
Blount,  deceased,"  the  said  executors  sold  and  conveyed  the  land  to 
John  Catron. 

At  the  date  of  this  deed,  John  Gray  Blount,  to  whom  this  tract 
in  controversy  was  granted  jointly  with  his  brother  Thomas,  con* 
veyed  all  his  interest  in  the  same  to  John  Catron. 

Upon  a  division  of  the  estate  of  Elijah  Robertson,  this  tract  was 
assigned  to  Eldridge  B.Robertson,  and  conveyed  by  Catron  to  him. 

Bailey,  special  judge,  charged  the  jury  upon  the  above  facts  as 
follows : 

1.  That  where  a  party  introduced  a  deed,  and  claimed  under  such 
deed,  it  was  evidence  for  him  as  well  as  against  him,  and  that  the 
was  bound  by  the  recitals  contained  in  it;  that,therefore,if  the  jury 
found  that  the  deed  from  the  executors,  introduced  by  the  plaintiff, 
recited  the  fact,  that  a  deed  had  been  executed  about  the  year  1789, 
by  John  G.  and  Thomas  Blount  to  Elijah  Robertson,  for  the  identi- 
cal tract  of  land  sued  for  in  this  action,  although  it  recited  the  sub- 
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sequent  loss  of  ^ch  deed  without  registration,  still  the  recital  wouM 
be  notice  to  the  plaintiff  of  such  deed,  and  would  be  good  evidence 
without  further  proof  of  a  legal  outstanding  title  to  the  whole  tract 
in  said  Robertson,  or  if  he  was  dead,  then  in  his  heirs ;  that  when 
a  deed  was  once  signed,  sealed  and  delivered,  the  vendor  by  the 
execution  of  it  divested  himself  of  the  legal  estate ;  no  title,  legal  or 
equitable,  remained  in  him;  he  was  seized  ofnothingfortheuse  of 
the  vendee,  and  no  act  remained  to  be  done  by  him  to  give  effect  to 
the  conveyance. 

2d.  That  the  law  was,  that  if  authority  be  given  to  executors  to 
veil,  a  surviving  executor  might  sell,  and  an  acting  executor  was 
put  in  the  same  situation  upon  the  renunciation  of  the  other  exe- 
cutors by  the  words  of  the  statute  of  21st  Henry  8th,  ch.  4.  But 
that  in  order  to  understand  who  where  meant  by  the  term,  acting 
executors,  it  was  necessary  to  state,  that  where  several  persons 
were  named  as  executors  in  a  will,  and  some  of  them  took  upon 
themselves  the  execution  of  the  will,  and  the  others  renounced,  those 
who  undertook  such  execution  bv  due  course  of  law,  were  deemed 
acting  executors  in  contradistinction  to  those  who  did  not  act;  and 
that  the  only  evidence  of  such  renunciation  must  be  a  renunciation 
made  in  the  court  where  the  will  was  proven,  ^nd  there  put  upon 
record,  and  that  otherwise  it  would  not  appear  but  that  all  were 
acting,  whilst  only  a  part  had  executed  the  power  given  by  the 
will,  and  that  unless  it  appeared  to  them  by  record  evidence,  that  a 
renunciation  had  been  made  by  two  of  the  executors  named  in  the 
will,  the  deed  by  two  to  the  vendee,  Catron,  would  convey  to  him 
no  title. 

The  court  further  charged  the  jury,  that  so  far  as  said  deed  pur- 
ported to  be  made  to  supply  a  lost  deed,  to  that  extent  it  was  a  void 
execution,  or  if  they  believed  that  said  deed  was  executed  for  the 
purpose  of  satisfying  and  extinguishing  a  locative  interest  in  lands 
such  as  was  usually  implied  from  such  services,  it  would  not  then  be 
well  executed,  and  would  not  on  that  account  confer  any  title;  and 
if  the  jury  found  said  deed  made  for  such  purposes,  they  would  re- 
gard it  as  null  and  void,  and  find  for  the  defendant  to  the  extent  of 
land  covered  by  said  deed;  but  if  they  believed  from  the  evidence 
before  them,  that  Thomas  Blount,  in  his  life  time,  was  indebted  to 
Elijah  Robertson  for  services  in  locating  land  at  a  fixed  price,  or  at 
the  worth  of  such  services,  not  payable  as  a  locative  interest  in  the 
lud  entered,  but  as  a  debt  to  be  paid  by  said  Blount,  then  the 
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power  would  be  .well  executed,  and  to  that  extent  they  would  find 
for  the  plaintifil 

The  jury  returned  a  verdict  for  the  defendant,  Gained.  The 
plaintiff  moved  the  court  for  a  new  trial,  which  was  overruled  and 
judgment  rendered  thereupon.  The  plaintiff  appealed  tn  error  to 
the  supreme  court. 

W,  T.  Brown^  for  the  plaintiff  in  error. 

Thomas  J.  Turley^  for  Gaines.    The  first  and  perhaps  the  most ' 
important  and  difficult  question  in  this  case  is, 

Can  the  power  be  executed  by  the  two  acting  executors  with* 
out  the  concurrence  of  their  co-executors^  who  were  living  at  the 
time,  but  who  had  omitted  to  prove  the  will  and  take  upon  them- 
selves the  trust? 

This  will  gives  to  the  executors,  as  we  contend,  a  naked  powers 
a  bare  authority  not  coupled  with  an  interest.  The  fee  is  absolute- 
ly devised  to  his  nephews  and  nieces,  and  with  it  also  the  rents  of 
the  lands,  subject  to  be  divested  by  some  act  or  acts  of  the  execu* 
tors  for  the  purpose  of  raising  money  to  pay  off  the  debts  of  the 
testator,  if  any  were  found  to  exist.  Sug.  Powers,  106  to  111,  in* 
elusive  and  authorities  cited.  Sug.  Powers,  128:  Law  Lib.,  No. 
38:  I  Thorn.  Coke,  396,  marginal  page,  397:  Ibid.  398-99,  &o,: 
Ibid.i  2  Thorn.  Coke,  118-17:  2  Shep.  Touch.  448:  Powell  Dev. 
233,  237-8,  marg.:  Law  Lib.  vol  15,  No.  65:  2  Burr  Rep.  1027, 
Lancaster  \s,  Thornton:  1  Atk.  474-6:  7  Yer.  18:  1  Williams 
Ex'rs,415:  7  Cowen's  Rep.  187,  193. 

This  being  the  case,  it  might  be  successfully  argued,  that  the 
power  does  not  survive. 

But  all  this  doctrine  about  naked  powers,  and  powers  coupled 
with  an  interest  or  trust,  we  believe  to  be  wholly  immaterial  to 
question,  and  unnecessary  for  this  court  to  decide.  The  question 
is  not,  whether  the  power  is  coupled  with  an  interest,  nor  whether 
it  will  survive.  But  the  question  is  as  already  stated,  whether, 
when  all  four  of  the  persons  named  executors  are  actually  living, 
though  two  of  them  have  neglected  or  omitted  to  act,  the  other 
two  can  execute  the  power? 

The  rule  of  the  common  law  was,  that  when  power  to  sell  was 
given  to  several,  a  sale  by  some  or  one  of  them  was  invalid.  1  T. 
Coke,  398:  Sug.  Pow.  162: 20  Law  Lib.  139^-40:  2  Williams  Eix'rs, 
623-4:  2  Shep.  Touch.  448 : 
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But  besides  the  above  authorities,  vre  have  also  the  authority  of 
the  Parliament  itself,  that  this  was  the  rule.  For  in  the  recital  of 
the  act  of  the  2Ist,  Henry  8,  ch.  4,  it  is  expressly  said,  that  this  was 
the  rule,  and  that  statute  was  made  expressly  ta  alter  the  law  in 
that  particular.  And  as  that  statute  is  the  law  of  this  State,  it  is 
our  business  to  see  how  it  has  altered  the  rule. 

The  words  of  thestatute  are,  "Where  part  of  the  executors,"  &c.: 
from  which  it  is  manifest,  that  the  validity  of  the  sale  made  by 
part  of  the  executors  depends  upon  the  fact,  wbether  there  ha9 
been  a  refusal  of  the  rest.    See  all  the  authorities  above  cited« 

The  question  then  is,  what  is  a  refusal? 

We  say,  a  refusal  can  only  be  by  some  act  made  and  entered  of 
record.  Went.  Off.  Ex'rs,  38 and  88  14th  Ed.:  2  Rob.  on  WUls, 
43,  and  he  refers  to  Roll's  Abr.  907:  1  Williams  Ex'rs,  153:  3  Bac 
Abr.  43:  Toll.  ExVs  42:  Swinb.  on  Wills,  6,  sec.  12:  4  Pick.  33: 
16    Serg.  &Rowl.  416:  3  Binn.  69:  4  Yer.  16. 

Upon  such  renunciation  the  acting  executor  is  put  in  the  state 
of  a  surviving  executor.    Sug.  Pow.  167,  note  1 :  3  Binn.  69t 

1  Cains  Cases,  16. 

And  this  is  the  law,  whether  the  executor  have  only  a  power  to 
sell,  or  whether  the  land  is  devised  to  them  to  be  sold;  thereby 
giving  them  an  interest.     1  CokeLitt.  398:  2  do.   118,  note   I: 

2  Williams'  Ex'rs.  624.  For  if  this  were  the  law  in  the  case  of  a 
naked  power,  where  the  executor  took  no  interest,  a  fortiori^  it  is 
the  law,  where  an  executor  took  an  interest.  For  the  reason, 
that  A.  shall  not  sell  the  interest  of  B.  while  B.  is  living- 

But  we  also  say,  this  power  was  not  well  executed  by  the  exe- 
cutors, because  it  does  not  come  within  the  provisions  of  the  act  of 
21st  Henry  8th.  That  statute  provides  for  a  case  where  the  exe- 
cutors are  ordered  and  directed  to  sell :  and  it  is  an  imperative  duty 
on  them  to  do  so.  In  this  case  a  sale  is  not  positively  directed;  it 
is  discretionar}'  in  what  manner  they  shall  raise  the  money.  3cl 
Bibb  Rep.  349.    It  remains  as  at  oommon  law. 

Nor  is  it  well  executed,  for  the  reason  that  it  was  not  sold  and 
conveyed  for  t\ie  payment  cA  debts;  a  locative  interest  not  being  a 
debt  6  Yer.  411.  But  if  it  were  a  debt,  still  that  fact,  to  wit, 
the  performance  of  the  services  in  locating  lands,  should  have  been 
proven;  the  recital  of  that  fact  can  be  no  evidence  against  us« 
The  indebtedness  must  be  shown  by  them  to  exist.  It  is  the  only 
contingency  upon  which  they  could  sell.    It  is  a  condition  prece- 
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dent  The  intention  in  this»  as  in  all  other  cases,  is  the  controlling 
and  governing  principle.  6  John.  R.  73:  also  Gro.  Car.  335: 2  Chan. 
Gas.  221:  Sug.  KVen.  343-4:  1  Pick.  318:  14  Mass.  Rep.  495: 
2  Lit.  Rep.  245:  4  Monroe,  392:  2  Pirt.  Dig.  206:  1  Powell  Dev. 
245,  note.  And,  even,  if  the  recitals  were  evidence  against  us  of 
the  existence  of  the  debts;  still  they  go  on  to  show  that  the  debts 
were  extinguished  by  the  first  conveyance ;  therefore,  executors 
had  no  right  to  convey  the  second  time. 

We  also  contend  that  the  plaintiff  himself  has  shown  an  out- 
standing legal  title  in  another.  The  recitals  in  his  title  deed  show 
that  fact,  and  he  is  bound  by  them,  and  cannot  dispute  them.  I 
Stark.  302  to  305: 1  Saund.  Pie.  and  £v.  42 : 1  Story  Eq.  387,  sec. 
400 :  6  Gom.  Dig.  Plead.  239,  sec.  5. 

An  unregistered  deed  passes  the  legal  title.  3  Yer.  171 :  10 
Yen  1. 

€r.  D.  Searcy^  for  Gaines.  The  deed  from  Thomas  Blount's  ex- 
ecutors to  Gatron,  recites,  <Uhat  John  6.  and  Thos.  Blount,  in  the 
life- time  of  Thomas  Blount,  conveyed  the  lands  hereinafter  de- 
scribed, by  deed,  to  Elijah  Robertson,  in  consideration  of  the  ser- 
vices of  said  Robertson,  rendered  to  them  in  locating  lands«  That 
the  deed  executed  by  the  Blounts  to  Robertson  is  lost,  and  that  this 
deed  is  made  to  supply  the  same.*' 

Recitals  in  a  deed  are  not  only  evidence  against  the  party  mak- 
ing th^m,  but  against  any  person  claiming  under  him.  They  estop 
parties  and  privies:  privies  in  blood t  in  estate,  and  in  law.  Jack- 
son  vs.  Par&hurstf  9  Wend.  209. 

When  an  estate  passes  by  deed,  the  cancelling  of  such  deed  af- 
terwards, wUl  not  divest  any  estate  out  of  the  person  in  whom 
it  was  vested  by  that  deed.  Gruise^  497:  Morgan  vs.  Elanif 
4  Yer.  375. 

The  plaintiff  cannot  recover  the  premises  in  question,  having 
shown  an  outstanding  title  in  the  heirs  of  Robertson. 

We  further  contend,  that  the  deed  from  Thomas  Blount's  execu- 
tors to  Gatron,  passes  no  title  to  the  land  in  question.  Thomas 
Blount  devised  this  land  to  the  three  sons  and  two  youngest  daugh- 
ters of  William  Blount,  conferring  upon  his  executors  a  power,  out 
of  the  lands  so  devised,  to  raise  a  sum  of  money  equal  to  his  debts, 
which  they  were  directed  to  apply  to  the  payment  thereof.    He 

appointed  John  G.,  Willie,  Thomas  H.  and  William  G.  Blount  his 
47 
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executors.  Only  two  of  the  executors  qualified ;  Thomas  H.  in  N. 
Carolina,  and  William  G.  in  this  State. 

Upon  the  death  of  Thomas  Blount,  the  legal  title  to  the  premises 
in  question,  by  virtue  of  the  will  passed  to,  and  vested  in  the  devi- 
sees. The  will  conferred  upon  the  executors  a  bare  naked  power, 
an  authority  not  coupled  with  an  interest.  .,Sugden,  131. 

Four  persons  were  nominated  by  the  will,  who  were  to  exercise 
their  judgment  as  to  the  manner  ia  which  the  money  chargeable  on 
the  land  should  be  raised.  The  rule  of  the  common  law  is,  that 
where  power  to  sell  is  given  to  several,  a  sale,  unless  made  by  all 
of  them,  is -invalid.    Co.  Lit.  113:  Sugden,  139. 

We  maintain,  that  the  common  law  rule  must  govern  this  case. 
The  rule  as  applicable  to  this  case,  has  not  been  changed  by  the 
statute  of  21st  Henry  8,  ch.  4  The  words  of  that  statute  are, 
'*that  where  part  of  the  executors  named  in  such  testament,  direct- 
ing such  lands,  &c.,  to  be  sold  by  the  executors,  do  refuse  to  take 
upon  him  or  themselves  the  administration  and  charge  of  the  same 
testament  or  last  will,  that  then  all  bargains  and  sales  of  any  such 
lands,  &c,  made  by  him,  or  them  only  of  said  executors,  that  so 
doth  accept,  shall  be  as  good  and  effectual  in  law,  as  if  all  the  said 
executors,  so  refusing  the  administration  of  the  same  will,  had  join- 
ed him  in  such  bargain  and  sale.'* 

It  b  manifest  that  the  validity  of  a  sale  made  by  a  part  of  the  ex- 
ecutors, depends  upon  the  existence  of  two  facts  : 

1st.  Whether  the  will  directs  a  sale. 

2d.  Whether  there  has  been  a  refusal  of  the  other  executors  teact. 

As  to  the  first  point :  the  will  directs  the  executors,  out  of  the 
lands  devised,  to  raise  a  sum  of  money  for  the  payment  of  debts. 
The  power  here  given  is  a  trust  and  confidence  to  be  exercised  by 
the  executors  jointly,  according  to  their  best  judgment.  It  does 
not  direct,  nor  necessarily  imply  a  sale,  but  leaves  it  discretionary 
with  the  executors  as  to  the  manner  in  which  the  money  shall  be 
raised.  The  statute  applies  on/y  to  cases  where  lands  are  directed 
to  be  sold,  add  not  to  cases  where  a  discretionary  power  is  given ; 
where  a  trust  and  confidence  is  reposed.  The  case  of  Wooldridge^s 
heirs  vs.  Waikins,  3  Bibb,  350,  is  in  point.  There  power  was 
given  the  execuiotrs  to  sell  or  exchange,  as  they  might  judge  ne- 
cessary, for  the  advantage  of  the  estate.  It  was  held,  that  one  ex- 
ecutor, though  he  alone  qualified,  had  no  power  to  sell  without  the 
concurrence  of  the  other  executors. 
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Afi  to  the  second  point ;  we  con  tend  that  there  has  been  no  re- 
fusal, but  only  an  omission  or  neglect  to  qualify.  A  refusal  can  only 
be  made  by  some  act  of  record— any  act  in  pais^  as  a  mere  verbal 
declaration  to  that  effect  is  not  sufficient  to  give  it  validity;  it  must 
be  solemnly  entered  of  record.  See  Toller,  43:  Wentworth,88: 
Williams,  153:  Bacon,  Title  Ex'rs,  405: 4  Pick. 42: 16  Sergeant  & 
Raw.  416. 

In  Zebeck  vs.  Smithy  (3  Binny,  69,)  Yates,  judge,  saidi  '*It  seems 
to  be  admitted  on  all  hands,  that  if  authority  to  sell  be  given  to  ex* 
ecators  trirtuie  ifficiiy  an  acting  executor  is  put  in  the  same  state 
as  a  surviving  executor^  upon  the  renunciation  of  the  other  exe* 
cutors,  by  the  words  (rf'21st  Henry  8,  ch.  4.  In  this  case  two  of 
the  executors  renounced ;  it  is  an  authority. 

We  rely  upon  tho  New  York  cases  as  fortifying  the  position  here 
contended  for.  They  turn  upon  a  significant  alteration  of  the  sta* 
tute  of  21st  Henry  8,  ch.  4.  The  words  of  the  New  York  statute 
are,**and  if  any  executor  shall  neglect  or  refuseio  take  upon  him  the 
execution  of  such  will,  then  all  sales,"  &c.  In  the  English  statute 
the  power  b  given  to  one  of  several  executors,  when  the  rest  refuse. 
la  the  New  York  statute  the  power  is  given  to  one  of  several, 
when  the  rest  neglect  or  refuse.  By  the  first,  an  act  is  required  to 
make  the  sale  by  one  valid.  By  the  second,  a  mere  omission  will 
suffice. 

Again:  This  deed  passes  no  title  to  Catron,  because  it  was  not 
executed  in  pursuance  of  the  power.  The  will  gave  the  executors 
power,  out  of  the  lands  devised,  to  raise  a  sum  of  money  to  pay 
debts.  This  power  would  authorise  a  sale,  but  a  sale  lo  pay  debts 
only.  It  is  a  naked  power,  and  must  be  strictly  pursued*  In  the 
case  of  Taylor  vs.  Atkins^  1  Burrow,  120,  Lord  Mansfield  said, 
♦<The  intent  of  the  parties  who  gave  the  power,  ought  to  govern 
eveiy  construction.  He  to  whom  it  is  given,  has  a  right  to  enjoy 
the  full  exercise  of  it.  They  over  whose  estate  it  is  given,  have 
a  right  to  say  it  shall  not  be  exceeded,  the  conditions  shall  not  be 
evaded ;  it  shall  be  strictly  pursued  in  form  and  substance.  And  all 
acts  done  under  a  special  authority,  not  agreeable  thereto,  nor 
warranted  thereby,  must  be  void." 

This  was  not  a  sale  for  money,  and  a  power  to  sell,  does  not  au- 
thorise an  exchange  or  barter,  but  a  sale  for  money  only.  Taykr 
▼s.  Ckdlowayt  1  Hammond,  232. 

It  was  not  made  in  discharge  of  a  debt£ 
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1st.  Because  the  interest  which  Robertson  acquired  by  locating 
the  lands  was  not  a  debt,  but  a  charge  upon  the  land,  an  equitable 
right  to  an  undivided  interest  in  the  land. 

3.  Because  this  deed  was  not  made  in  consideration  of  Robert- 
son's services  in  locating  the  land,  but  to  supply  a  deed,  said  to 
have  been  made  by  Thomas  Blount,  in  his  life-time,  conjointly  with 
John  6.  Blount,  which  was  lost. 

In  the  case  of  Floyd  vs.  JohnsoUf  2  Littell,  115,  the  court  held, 
that  a  power  to  executors  to  sell  land  for  special  purposes,  gave 
them  authority  to  sell  only  for  those  purposes.  Here  the  will 
charged  the  land  with  the  payment  of  debts.  The  executors  could 
sell  for  no  purpose  but  that  of  paying  debts. 

W,  r.  BrovDUy  for  Robertson,  in  reply. 

Grben ,  J.  delivered  the  opinion  of  the  court. 

Thomas  Blount  of  North  Carolina,  made  his  last  will  and  testa* 
ment  in  1808,  which  was  proved  and  recorded  in  1812,  the  sixth 
clause  of  which  is  as  follows: 

<<I  give  and  bequeath  to  the  three  sons  and  two  youngest  daugh- 
ters of  my  second  brother  William  Blount,  all  the  rest  of  my  share 
of  the  lands  in  Tennessee,  owned  by  John  6.  and  Thomas  Blount, 
to  be  divided  among  them  or  the  survivors  of  them,  at  the  time  of 
my  death,  equally,  share  and  share  alike,  but  it  is  to  be  understood 
that  out  of  these  lands,  before  a  division  of  them  is  made,  such  as 
is  herein  directed,  is  to  be  raised  by  my  executors  in  such  manner 
as  they  shall  think  best,  a  sum  of  money  equal  to  all  my  just  debts, 
which  they  shall  appropriate  to  the  payment  thereof.^ 

He  appointed  John  Gray  Blount,  Willie  Blount,  Thomas  H. 
Blount  and  Wm.  G.  Blount  his  executors,  of  whom  Wm.  G.  Blount 
and  Thomas  H.  Blount  alone  qualified.  It  was  agreed,  ''that  the 
other  two  executors  did  not  qualify,  nor  would  they  qualify  or  act 
as  executors,  but  no  refusal  or  renunciation  was  ever  made  in  court 
or  entered  of  record,  nor  did  they  ever  refuse  by  writing  of  any 
kind  whatever." 

A  deed  was  executed  to  the  land  in  controversy,  the  27th  of 
September,  1823,  to  John  Catron  by  the  two  acting  executors,  Thos. 
H.  and  Wm.  G.  Blount,  reciting,  "that  whereas  Elijah  Robertson 
had  located  lands  for  the  said  Thomas  Blount,  deceased,  and  the  said 
Thomas  was  indebted  to  the  said  Robertson  for  said  locating,  and 
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mbout  the  year  1789,  did  by  a  formal  deed,  convey  to  the  said  Elijah 
the  fifteen  tracts  of  land  hereinafter  described,  conjointly  with  his 
brother  John  Gray  Blount,  the  said  fifteen  tracts  of  land  having 
been  granted  to  the  said  John  Gray  and  Thomas  Blount  jointly, 
and  afterwards  said  deed  of  conveyance  was  lost  without  ever  hav- 
ing been  registered^  And  whereas,  in  the  year  1797,  the  said 
Elijah  Robertson  died,  leaving  Elizabeth  Robertson,  afterwards 
Elizabeth  Childress,  Patsey  Robertson,  afterwards  Patsey  Hannum, 
Sterling  C.  and  Eldridge  B.  Robertson,  his  heirs  at  law.  And 
whereas,  about  the  year  1808,  the  said  Thomas  Blount  died,  leav- 
ing a  last  will,  which  contains  power  to  pass  real  estate,  and  by 
which  will  he  appointed  his  brothers  John  Gray  Blount  and  Willie 
Blount,  and  his  nephews  Thomas  Henry  Blount  and  William  G. 
Blount,  his  executors,  and  who  by  his  will  were  instructed  to  raise 
out  of  the  lands  granted  to  John  Gray  and  Thomas  Blount,  and  ly- 
iug  in  Tennessee,  in  such  manner  as  his  said  executors  should  think 
best,  a  sum  equal  to  all  his  just  debts,  which  they  should  appro- 
priate to  the  payment  thereof.  And  whereas,  the  said  Thomas  H. 
Blount  and  William  G.  Blount  qualified  as  executors  of  said  will, 
and  have  acted  in  execution  thereof,  the  said  John  G.  Blount  and 
Willie  never  having  qualified  as  executors  to  said  will,  nor  acted  as 
such.  And  whereas,  the  heirs  of  the  said  Elijah  Robertson  have 
assigned  their  clcdm  against  the  estate  of  the  said  Thomas  Blount, 
to  the  said  John  Catron,  in  part,  and  requested  that  the  payment 
should  be  made  to  said  Catron,  by  the  conveyance  of  lands  or 
otherwise,  in  full  discharge  of  said  demand.  Therefore,  to  supply 
said  lost  deed,  and  to  discharge  said  demand  of  the  heirs  of  Elijah 
Robertson  against  the  estate  of  the  said  Thomas  Blount ;  we  the 
said  Thomas  H.  Blount  and  William  G.  Blount,  executors  of  the 
will  of  Thomas  Blount,  do  hereby  bargain,"  &c. 

E.  B.  Robertson  plaintifi*,  derived  title  from  a  grant  to  John  6. 
and  Thomas  Blount,  the  will  of  Thomas  Blount,  the  aforesaid  deed 
of  his  executors  to  Catron,  a  deed  from  John  G.  Blount  to  Catron, 
and  a  deed  from  Catron  to  himself. 

The  defendant,  E.  P.  Gaines,  intermarried  with  Barbara  Blount, 
one  of  the  devisees  of  the  Tennessee  lands,  by  whom  he  had  issue 
capable  of  inheriting ;  and  was  admitted  to  defend  for  tenants  in 
possession,  as  their  landlord;  claiming  the  land  as  such  devisee. 

1.  The  principal  question  arising  upon  this  state  of  facts  is, 
whether  the  conveyance  to  Catron  by  only  two  of  the  executors  of 
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Thomas  Blount,  the  other  executors  named  in  the  will  never  har« 
ing  qualified  or  acted  as  such,  is  valid  to  pass  the  title  of  the  testator 
to  the  land  in  question. 

The  general  principle  of  the  common  law  laid  down  by  Lord 
Coke  (Co.  Litt.  112,  b)  is,  that  a  mere  naked  power  to  sell,  not  cou- 
pled with  an  interest,  given  to  several  persons,  must  be  executed  by 
all,  and  does  not  survive.  But  when  it  is  coupled  with  an  interest, 
it  may  be  executed  by  the  survivor.  2  John.  Chan.  Rep.  19:  10 
Peters  Rep.  564 

In  the  application  of  this  rule,  much  difficulty  has  arisen.  The 
distinction  between  a  naked  power,  and  a  power  coupled  with  an 
interest,  is  laid  down  by  Mr.  Justice  Thompson,  in  the  case  cf 
Peter  vs.  Beverly ^  (10  Peters  Rep.  564,)  with  as  much  predsion 
as  the  question  is  susceptible  of  being  treated.  It  is  this :  '<a  mere 
direction  in  a  will  to  the  executors  to  sell  lands,  without  any  words 
vesting  in  them  an  interest  in  the  land,  or  creating  a  trust,  will  be 
only  a  naked  power,  which  does  not  survive.''  **But  when  any 
thing  is  directed  to  be  done,  in  which  third  persons  are  interested , 
and  who  have  a  right  to  call  on  the  executors  to  execijte  the  power^ 
fluch  power  survives." 

It  is  not  necessary  that  the  executor  should  have  a  personal  in* 
forest  in  the  thing  to  be  done.  The  possession  of  the  legal  estate, 
or  «  right  in  the  subject,  over  which  the  power  is  exercised,  creates 
the  interest.  Hence  a  trust  will  survive,  though  no  way  beneficial 
to  the  trustee.  2  John.  Chan.  Rep.  20:  10  Peters  Rep.  564. 
When  there  is  a  trust  charged  upon  executors,  in  the  disposition 
they  are  directed  to  make  of  the  proceeds,  it  is  the  settled  doctrine 
of  a  court  of  chancery,  that  the  trust  does  riot  become  extinct  by 
the  death  of  one  of  the  executors.    2  John.  Chan.  Rep.  20. 

The  devise  in  this  case,  is  in  the  following  terms :  **But  it  is  to 
be  understood,  that  out  of  these  lands,  before  a  division  of  them  is 
made  such  as  is  herein  directed,  is  to  be  raised  by  my  executors,  in 
«uch  manner  as  they  shall  think  best,  a  sum  of  money  equal  to  all 
my  just  debts,  which  they  shall  appropriate  to  the  payment  there- 

The  power  thus  conferred,  is  vested  in  the  executors  €U  such^  to 
be  exercised  by  virtue  of  their  office,  for  the  benefit  of  creditors, 
among  whom  the  fund  was  to  be  distributed.  The  direction  to 
raUe  money  out  of  the  land  without  specifying  how  it  was  to  be 
raised,  conferred  the  power  to  sell  it.    In  the  case  of  Bateman  vs. 
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Baiemafif  (I  Atk's,  431,)  the  testator  directed  that  if  his  personal 
estate  and  house  and  land  at  W.  should  not  pay  his  debts,  then  his 
executors  were  to  raise  the  sum  out  of  his  copyhold  estate.  It  was 
held,  that  the  power  thus  conferred,  authorised  a  sale  of  the  copy- 
hold estate.    See  also,  2  Story's  Eq.  324. 

But  in  relation  to  the  lands  out  of  which  the  money  in  this  case 
wa9  to  be  raised^  there  is  much  stronger  reason  for  saying  that  a 
sale  of  them  is  authorised,  than  exists  in  the  case  above  referred  to» 
In  this  case  the  lands  were  wild  and  unimproved,  and  no  effectual 
means  of  raising  money  out  of  them  for  the  payment  of  debts  exist- 
ed, but  by  their  sale.    And  as  the  great  and  leading  principle 
which  applies  to  the  construction  of  other  parts  of  a  will,  should 
also  be  applied  to  the  construction  of  powers  conferred  by  it,  to  wit, 
to  ascertain  and  carry  into  effect  the  intention  of  the  testator,  we 
cannot  be  mistaken  in  the  conclusion  that  it  was  his  intention  by 
this  clause,  to  confer  a  power  of  sale.    The  case  of  Wooldridge  vsl 
WatkinSf  (3  Bibb  Rep.  350,)  is  not  an  authority  against  the  pow- 
er of  sale  in  this  case.    In  that  case  the  will  left  it  to  <<his  exe< 
cutors  to  sell  or  exchange  his  real  estate  as  they  might  judge  neces- 
sary for  the  advantage  of  his  estate."    No  sale  of  the  estate  was 
directed  either  by  express  words  or  by  implication.    They  were  le 
sell  or  exchange  as  they  might  judge  necessary  for  the  advantage  of 
the  estate.    It  might  not  be  for  the  advantage  of  the  estate  to  do 
either,  so  that  no  disposition  of  the  estate  is  unconditionally  directed 
to  be  made.    In  that  case  too,  there  was  no  interest  vested  in  the 
executors^  no  trust  created  by  the  will,  so  that  any  person  interest- 
ed in  the  execution  of  the  power,  could  come  into  a  court  of  equity 
and  enforce  it.    But  the  case  is  wholly  different  where  money  to 
pay  debts  is  directed  to  be  raised.    In  such  case,  the  creditors  are 
interested  in  the  execution  of  the  power,  and  have  a  right  to  require 
the  executors  to  fulfil  the  trust  for  their  benefit.    In  a  case  like 
this,  by  the  rule  of  the  common  law,  a  surviving  executor  would 
be  authorised  to  execute  the  power. 

By  the  statute,  21st  Henry  8,  ch.  4,  acting  executors,  when  the 
others  refuse  to  act,  are  put  upon  the  same  footing  with  surviving 
executors.  The  statute  provides,  '*That  when  part  of  the  execu* 
tors  named  in  such  testament,  directing  such  lands,  dec.,  to  be  sold 
by  the  executors,  do  refuse  to  take  upoxT  himself  ot  themselves  the 
administration  and  charge  of  the  same  testament,  or  last  will,  that 
then  all  bargains  and  sales  of  any  such  lands,  dec.,  ntade  by  him  or 
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them  cmlyef  said  executors,  that  sor  doth  accept,  shall!  be  as  good 
and  effectual  in  law  as  if  all  the  said  executors,  so  refosing  the  ai^ 
Hiinistration  of  the  same  will,  had  joined  in  such  bargain  and  sale.*' 

This  brings  us  to  the  consideration  of  the  question,  whst  shaH  be 
regarded  as  a  refusal,  within  the  meaning  of  the  statute? 

It  is  contended  by  the  counsel  for  the  defendant  in  error,  and  scy 
the  circuit  court  charged  the  jury,  that  a  refusal  must  be  made  a 
matter  of  record,  otherwise  a  sale  by  the  acting  executors  wouU 
be  void. 

It  is  certainly  true  that  the  Spirrtual  couft  in  England  will  not 
commit  the  administration  of  an  estate  to  another,  mitil  ther  refusal 
of  the  executor  to  act  has  been  recorded  in  the  court  1  Williams 
Ex'rs,  153:  Went.  Off.  Ex'r,  88, 14th  Edition.  But  if  the  execu<> 
tor  send  a  letter  ia  the  Ordinary,  by  which  he-  renounces,  and  the 
refusal  be  recorded,  it  m  sufficient.  1  Williams  Ex'rs,  153.  If  ad- 
ministration be  granted  to  another,  before  the  executor  has  re- 
nounced of  record,  it  b  absolutely  void.  Tol.  Ex.  44,  93, 190. 
The  reason  ie^  that  in  England  the  executor's  title  is  derived  from 
the  wiH,  and  does  not  depend  upon-  the  grant  of  letters  testamenv 
tary.  A  title  to  the  goods  and  chattels  is  vested  in  the  executor 
immediately  upon  the  testator's  death.  Toller  Ex.  40.  Until  he 
renounces,  that  title  cannot  be  divested.  But  if  a  grant  of  admii»- 
btration,  before  such  renunciation,  were  valid,  it  would  vest  the 
title  te  the  goods  in  the  administrator,  and  thereby  divest  the  ex^ 
cutor  of  Ms  title,  in  violation  of  the  principle  above  stated.  It  fol- 
lows that  administration  granted  before  such  renunciation  is  void. 

But  in  this  Staite,  Netth  Carolina,  Virginia,  and  perhaps  other 
States  of  the  Union,  the  law  in  this  particular  has  been  changed. 

By  the  act  of  1715,  ch.  48,  sec.  4,  it  is  provided,  that  ''no  per- 
son shall  enter  upon  the  adminbtration  of  any  deceased  person's 
estate  until  he  has  obtained  letters  of  adminbtration,  or  letters 
testamentaryr  under  the  penalty,"  &c. 

By  the  5th  section,  it  b  provided,  that  letters  testamentary 
should  not  issue,  until  the  executor  took  an  oath  to  perform  the 
will  of  the  testator. 

By  the  act  of  1813,  ch.  119,  sec.  3,  (Car.  &  Nich.  79,)  it  b  pro- 
vided, that  «'all  executors,  of  every  description,  shall,  before  they 
presume  to  enter  upon  the  adminbtration  of  any  estate  whatever, 
enter  into  bond  and  security  in  the  same  way  that  administratois 
are  required  to  do." 
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By  these  acts,  executors  afe  prohibited  from  meddling  with  the 
^tate  until  they  obtain  letters  testamentary,  give  bond  and  secu- 
rity, and  swear  to  perform  the  testator*s  will.  So  that  the  will  alone 
confers  upon  the  executor  no  title  whatever,  and  if  he  neglect  to 
prove  the  will,  qualify,  and  give  bond  and  security,  the  court  of 
probate  may  act  upon  the  estate,  and  grant  letters  of  administra- 
tion. 4  Yer.  Rep.  16.  No  formal  renunciation  is  required;  but 
letters  df  administration  are  valid  without  such  refusal* 

From  this  comparative  view  of  the  powers  of  the  courts  of  pro- 
bate, in  England  and  this  country,  it  may  be  seen  that,  however, 
the  question  under  consideration  may  be  considered  in  England, 
Aere,  no  record  evidence  of  refusal  to  act  is  necessary.  Indeed,  it  is 
(Questionable  whether  it  be  necessary  in  England.  The  evidence 
of  refusdl^  that  the  Ordinary  will  require,  before  he  will  grant  ad- 
ministration, is  not  necessarily  the  only  evidence  that  would  esta> 
blish  such  refusal,  so  as  to  validate  a  sale  made  by  acting  executors. 
All  the  authorities  upon  the  subject  of  the  necessity  of  refusal  be- 
ing of  record,  are  applicable  to  the  question  of  the  power  of  the 
Ordinary  to  grant  administration.  And  we  have  seen,  that  a  mere 
letter  which  he  orders  to  be  recorded^  will  be  sufficient.  And  as 
there  is  much  more  reason  for  requiring  a  solemn  act  of  renuncia- 
tion of  record,  in  reference  to  the  question  of  granting  administra- 
tion, than  need  be  demanded  to  make  valid  the  acts  of  co-execu- 
tors who  are  acting  in  the  administration  of  the  estate;  and  as  in 
the  former  case,  a  mere  letter  will  do ;  it  would  seem,  that  in  the 
latter  case  any  act,  in  pais ^  evidencing  such  refusal,  would  be  suffi- 
cient. And  as  there  is  no  case  in  which  it  has  been  held,  that  a 
sale  by  acting  executors  was  void  because  the  co-executor,  who 
did  not  join  in  the  conveyance,  had  not  refused  of  record  to  act, 
a  strong  presumption  exbts,  that  the  courts  would  not  so  decide. 
There  is  no  reason  why  any  other  satisfactory  evidence  will  not  be 
suffident.  The  statute  does  not  prescribe  the  mode  of  proof;  for 
the  fact,  that  before  the  passage  of  the  statute,  the  Spiritual  court 
had  adopted  the  rule,  that  a  renunciation  must  be  of  record,  in  or- 
der to  their  action  in  granting  administration,  is  a  very  slight  cir- 
cumstance to  prove  that  the  statute  meant  to  require  the  same  proof 
in  reference  to  a  very  different  subject;  and  one  in  relation  to 
which  the  reason  for  adopting  the  rule  did  not  exist.  But  be  this 
as  it  may  in  England^  it  would  certainly  be  extremely  inconsist- 
ent in  us  to  require  stronger  and  more  authentic  evidence  of  a  re- 
47A 
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fusal  to  act,  in  order  to  make  valid  a  sale  under  the  statute,  by  act- 
ing executors,  than  we  require  in  order  to  make  a  grant  of  adnua* 
istration  valid.  And  we  have  seen  that  a  neglect  \o  give  bond  and 
qualify,  is  sufficient  in  the  latter  case.  So  in  the  former,  neglect  uk 
evidttice  of  refusal,  for  while  he  neglects,  he  refuses. 

This  view  of  the  subject  is  supported  by  several  cases  in  the 
United  States,  and  is  opposed  by  none.  In  the  case  of  Chtddy  ^ 
Knox  vs.  Butler  and  wife^  (3  M  unf.  Rep.  345,)  the  court  of  appeals 
of  Virginia  decided,  that  a  renunciation  need  not  be  of  record  to 
justify  a  deed  made  by  the  executors  who  acted;  and  that  a  refusal 
may  be  found,  either  in  a  declaration  to  that  efliact  inpais^  or  pre* 
sumed,  as  in  other  cases.  It  is  argued,  that  this  case  is  not  an  au- 
thority, because  the  judgment  was  reversed,  the  special  verdict 
having  found  that  the  deed  was  executed  by  a  part  of  the  executoitt 
the  other  never  having  taken  upon  themselves  the  burthen  of  thecal 
ecution  of  the  vnU^  and  never  relinquished  their  right  so  to  do;  and 
the  judgment  of  the  court  below  having  been  in  favor  of  the  deed, 
its  reversal  shows,  that  upon  the  facts  stated  in  the  speciaL  verdictt 
the  court  did  Aot  consider  the  acting  executors  had  power  to  make 
it.  But  upon  looking  into  the  opinion  of  the  court,  which  is  very 
short,  it  will  be  seen  that  the  jury  did  not  find  a  refusal  of  the  other 
executors,  which,  they  say,  was  necessary  to  be  found;  but  that 
the  evidence  upon  which  they  were  authorised  to  &id  such  refusal 
need  not  be  a  renunciation  of  record,  but  that  it  might  be  found 
either  from  declarations  in  pais^  or  presumed,  as  in  other  cases* 
The  judgment  of  the  court  below  was  reversed,  because  the  verdict 
was  too  defective  in  this  particular.  But  a  venire  facias  de  novo 
was  awarded,  which  b  conclusive  that  the  court  considered  the 
evidence  sufficient  to  have  justified  the  jury  in  findiqg  a  refusal. 
Had  they  not  thought  so,  they  would  not  have  remanded  the  cause 
for  another  trial ;  for  it  was  distinctly  found  by  the  jury,  that  the  ex* 
ecutors,  who  did  not  join  in  the  deed,  never  relinquished  their  right 
to  take  upon  themselves  the  burthen  of  the  execution  thereof.  So 
that  it  is  perfectly  clear,  that  if  the  court  had  deemed  an  express 
relinquishment  necessary,  a  judgment^no^  would  have  been  ren* 
dered  for  the  defendants. 

-  The  case  of  Wood  vs.  Sparks,  I  Bat  tn  Dev.  Rep.  389,  is  a 
very  strong  authority  upon  this  point.  I  have  not  that  case  now 
before  me,  but  I  examined  it  last  winter,  and  was  impressed  with 
the  clearness  and  force  with  which  the  question  was  discussed  by 
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Gaston,  erne  of  tho  most  enlightened  and  able  judges  of  this  day.-^ 
The  court  held,  that  a  neglect  to  qualify,  was  a  refusal, />rtma/acf>, 
tad  that  a  deed  executed  by  acting  executors  was  valid. 

Fortified  by  these  authorities,  and  by  our  own  convictions  of  the 
reason  oAhe  rule,  especially  under  our  system,  we  have  no  hesita- 
tion in  pronouncing,  that  a  neglect  to  qualify  is  prima  facie  evi- 
dence of  refusal,  and  will  validate  a  sale  by  the  acting  executors. 

2d.  But  it  is  contended  by  the  defendants  in  error,  and  so  the 
court  charged  the  jury,  that  the  recital  in  the  deed  to  Catron,  that 
John  6.  Blount  and  the  testator  had  executed  a  deed  for  these  lands 
Co  Elijah  Robertson  in  1789,  which  had  never  been  registered  and 
was  lost,  is  evidence  of  an  outstanding  title,  which  would  prevent 
a  recovery  in  this  case.  We  need  not  stop  here  to  investigate  the 
question,  what  effect  will  be  given  to  such  recitals  in  a  deed;  it  is 
sufficient  for  the  present  purpose  to  say,  that  the  covenant  of  war* 
ranty  in  the  deed  of  the  executors  to  Catron  estops  the  defendant 
here  from  setting  up  an  outstanding  title  against  it.  The  record 
shows  that  he  claims  title  to  this  land  as  a  devisee  under  the  will, 
by  virtue  of  which  these  executors  acted  in  making  the  deed.  He 
is,  therefore,  a  privy  in  estate,  and  can  no  more  set  up  a  title  in  op- 
position to  a  deed  of  the  executors,  made  in  pursuance  of  the  will, 
than  if  the  deed  had  been  made  by  the  testator  himself.  And  it 
win  not  be  pretended,  that  if  Thomas  Blount  had  executed  the  deed 
with  these  recitals,  either  himself,  his  heirs  or  devisees  could  set  up 
an  outstanding  title  against  the  covenant  of  warranty,  so  as  to  de- 
feat the  very  title  created  by  his  deed.  There  was,  therefore,  er- 
ror in  this  part  of  the  charge  of  the  court. 

3d.  But  it  is'^insisted  that  the  recital  in  the  deed,  that  it  was 
made  in  satisfaction  of  a  demand  for  locating  services  performed  by 
Elijah  Robertson,and  to  supply  a  lost  deed  which  had  been  executed 
to  him  for  that  purpose,  which  claim,  in  part,  had  been  assigned  by 
the  heirs  of  Elijah  Robertson  to  John  Catron,  to  whom  the  deed 
was  executed,  does  not  present  a  case  falling  within  the  power  con- 
ferred upon  the  executors  to  sell  land  for  the  payment  of  debts ;  and 
therefore  the  deed  is  void. 

Upon  this  question  we  have  very  great  difficulty,  and  we  are  un- 
able to  arrive  at  any  satisfactory  conclusion.  The  case  has  been 
argued  elaborately,  and  with  much  ability  on  both  sides,  but  other 
questions  have  been  deemed  more  important,  and  have  occupied 
the  chief  attention  of  counsel.    We,  therefore,  decline  the  discus- 


884  JACKSON: 

[Fowler  ot.  Norman.] 

sion,  and  the  decision  of  this  last  point  at  this  time^  that  it  may 
ceive  hereafter  that  attention  its  difficulty  and  importance  demands. 
Let  the  judgment  be  reversed,  and  the  cause  be  remanded  to  the 
circuit  court  of  Shelby  county,  for  a  new  trial  to  be  had  therein. 


Fowler  vs.  Norman. 


Where  slaTes  had  been  committed  to  the  cnstodj  of  a  jailor  as  runawajs  and 
make  their  escope  before  the  lapse  of  twelve  months:  Held,  that  the  sheriff  ac- 
quires no  such  lien  upon  them  for  his  fees,  as  will  sustain  an  action  of  detinoe 
against  a  third  person  for  the  recovery  of  the  possession  of  them. 

A  negro  man,  a  slave,  was  committed  to  the  custody  of  J.  W, 
Fowler,sherifrand  jailor  of  Shelby  county,  on  the  24th  October, 
1837,  and  remained  in  his  custody  one  hundred  and  ninety  days. 
A  negro  woman  was  also  committed  to  his  custody  on  the  22d 
April,  1838,  and  remained  in  his  custody  thirty  days.  They  made 
their  escape,  and  on  the  18th  of  May,  1838,  they  were,  by  virtue  of 
a  mittimus,  committed  to  the  custody  of  the  sheriff  and  jailor  of 
Carroll  county,  as  runaways.  After  said  slaves  had  been  in  the 
jail  of  Carroll  county  three  months.  Fowler,  by  his  authorised 
agent,  demanded  the  slaves  of  the  jailor  of  Carroll  and  tendered 
him  the  amount  of  his  fees.  He  received  his  fees,  ninety-nine  dol* 
lars,  and  the  agent  of  Fowler  took  his  receipt  therefor.  He,  how- 
ever, subsequently  refused  the  surrender  of  the  slaves  to  the  agentt 
and  offered  to  return  the  money  paid  to  him,  which  Fowler's  agent 
declined  receiving. 

Fowler  instituted  an  action  of  detinue  in  the  circuit  court  of  Car* 
roll  county,  against  Norman,  sheriflfand  jailor,  on  the  3d  day  of 
September,  1838,  and  the  above  facts  were  submitted  to  a  jury  at 
the  May  term,  1S40.  The  court,  Benjamin  C.  Totten,  judge, 
charged  the  jury,  that  a  right  of  property,  either  general  or  special* 
must  concur  with  the  right  of  possession  in  the  plaintiff,  to  enable 
him  to  maintain  the  action  of  detinue;  that  some  of  the  processes 
of  the  law  would  vest  in  the  officer  sufficient  title  for  that  purpose* 
but  that  the  mittimus  was  not  of  that  character ;  that  although  he 
might  compel  the  owner  of  the  slaves,  before  surrendering  them,  to 
pay  the  fees  due  for  keeping  them,  yet  that  provision,  resulting 
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from  public  policy  in  reference  to  slaves^  would  not  create  such  a 
lien  upon,  or  tille  to  them,  as  would  enable  the  jailor,  from  whose 
custody  they  had  escaped,  to  pursue  them  by  action  of  detinue  into 
the  hands  of  another  jailor,  into  whose  hands  they  came  as  runa- 
ways; and,  that  the  fact  of  the  payment  of  the  fees  to  the  sheriff  of 
Carroll,  would  not  alter  the  case. 

The  jury  under  thb  charge,  brought  in  a  verdict  for  the  defend- 
ant A  motion  for  a  new  trial  was  made  by  plaintiff,  and  over- 
ruled.   The  plaintiff  appealed  in  error  to  this  court. 

McLanahaUf  for  Fowler. 

Pavattf  for  Norman. 

TiTBiBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  detinue,  brought  by  the  plaintiff  in  error, 
tgainst  the  defendant,  to  regain  possession  of  two  negroes,  a  man 
and  woman.  Upon  trial,  a  verdict  and  judgment  were  rendered 
for  defendant;  a  motion  for  a  new  trial  was  refused,  and  the  bill  of 
exceptions  makes  out  the  following  case: 

The  negroes  had  been  committed  to  the  custody  of  the  jailor  of 
Shelby  county  as  runaway  slaves,  and  had  remained  in  his  custody 
for  a  period  of  time  short  of  twelve  months;  they  had  broken  jail 
and  been  recommitted  as  such  to  the  jail  of  Carroll  county.  The 
plaintiff,  as  sheriff  of  Shelby  county,  demanded  the  negroes  from  the 
defendant,  as  jailor  of  Carroll  county,  and  paid  him  his  fees  for  the 
time  he  had  them  in  custody,  which,  however,  were  immediately 
offered  to  be  returned,  and  were  refused  by  the  plaintiff. 

The  question  presented,  is,  had  the  plaintiff  (under  the  circum- 
•tances)  such  a  lien  upon  the  negroes  for  his  fees  of  detention  as  will 
give  him  this  action  ?  We  think  not.  It  is  provided  by  the  act  of 
1825,  ch.  77,  sec.  1,  that  in  all  cases,  where  any  slave  shall  have 
been  committed  to  any  of  the  jails  in  thb  State  as  a  runaway,  and 
shall  have  been  duly  advertised  by  such  jailor  as  required  by  the 
laws  of  this  State,  and  shall  not  be  reclaimed  and  proven  away 
by  the  owner,  and  shall  have  been  imprisoned  for  the  term  of 
twelve  months,  it  shall  and  may  be  lawful  for  the  sheriff,  having 
previously  advertised  the  same  thirty  days,  to  expose  such  slave  to 
public  sale  to  the  highest  bidder,  and  to  apply  the  proceeds  in  the 
first  place  to  the  payment  of  the  costs  and  jail  fees,  and  the  surplus 
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to  pay  to  the  county  trustee.  It  is  contended,  that  this  statute 
Tests  the  sheriff  with  such  a  legal  right  as  to  enable  him  to  main- 
tain detinue  for  the  slave,  if  he  or  she  escape  from  jail.  We  do 
not  think  so.  His  duties  as  prescribed  by  the  act,  are  merely  offi- 
cial, and  if  the  contingency  upon  which  their  performance  depends, 
does  not  arrive,  he  cannot  exercise  them.  That  is,  if  the  negro 
does  not  remain  in  the  jail  of  the  county  for  the  space  of  twelve 
months,  without  being  claimed  and  proven  by  his  master,  the  sheriff 
has  no  duties  to  perform  under  the  law;  and  having  none  to  per- 
form, he  can  have  no  interest  in  his  possession,  and  can  bring  no 
action  to  regain  it.  The  judgment  of  the  circuit  court  will,  there** 
fore,  be  affirmed. 


Tuoo  vs,  McDoHAij>,  Skerif. 

1.  The  return  of  a  sheriff  to  txji.fa,  most  answer  the  whole  writ. 

S.  It  does  not  follow  that  because  the  defendant  in  an  execution  may  have  had 
property  in  his  possession  during  a  part  of  the  time  the  sheriff  had  the  writ  in  his 
liands,  the  sheriff  is  giiiUj  of  a  fiilse  return  by  returning  ^^nttUu  6ona.^ 


3.  Whether  the  return  was  or  was  not  false,  in  such  a  case,  would  depend  upoa 
tlliether  the  sheriff  knew  at  the  time  he  held  the  writ  that  the  defendant  had  then 
goods  in  his  hands,  and  whether  he  was  or  was  not  guiltj,  under  all  the  circumstan- 
ces of  the  case«  of  negHgence  in  the  failure  to  secure  such  goods  and  sell  thesi  fof 
the  satis/hction  of  the  execution. 

4.  If  a  sheriff  ^ail  to  make  a  levy  in  due  time  to  sell,  an4  make  due  return,  he  is 
guilty  of  negligence,  which  subjects  him  to  an  action  at  th« instance  of  the  plaintiff 
in  execution,  but  not  to  a  motion  for  a  fiilse  return. 

$.  In  case  the  plaintiff  in  the  exiscntion  receives  mooey  collected  on  the  writ  he 
thereby  waives  his  right  of  action  against  the  sheriff  for  a  fiUse  return  en  that  writ 
for  the  balance. 

6.  The  act  of  1794,  ch.  1,  sec.  33,  which  directs  the  sherifi  first  to  levy  upon  tb« 
goods  and  chaUels  of  the  defendant,  if  any  there  be,  is  for  the  benefit  of  the  deflBn- 
dant  and  if  he  waived  the  benefit  thereof,  a  sale  of  the  defendant's  land  would  be 
geod  thongh  there  were  no  return  endorsed  on  the  writ  of  ^*nuaa  6ofui,^'and  a  return 
of  m^bma  would  not  be  necessary  to  protect  him  against  an  action  for  a  felee 
letum  at  theinstance  of  the  plantiff  in  the  executioa,  provided  he  had  mads  the 
money  by  a  sale  of  defendant's  land. 

This  motioB  against  the  sheriff  of  Madison  county  was  tried 
before  the  Honorable  J.  Read,  judge,  at  the  April  term,  1840,  and 
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judgment  rendered  for  the  defendants,  fn>m  which  there  was  an 
appeal  in  error.  Every  fact  in  the  recMid  necessary  to  elucidate 
the  principles  involved  in  the  decision  of  the  court  is  fully  set  forth 
in  the  opinion. 

McCorrj/f  for  plaintiff. 

Huntsman  4*  Scurlock^  for  the  defendant. 

GuBBN,  J.  delivered  the  opinion  of  the  court. 

This  13  a  motion  against  the  sheriff  of  Madison  county,  for  a 
false  returh.  The  court  below  refused  to  render  judgment  against 
the  sheriff,  and  the  plaintiff  appealed  to  this  court«  The  bill  of  ex- 
ceptions shows  than  an  execution  issued  the  18th  of  February, 
1840,  in  favor  of  the  plaintiff  against  Richard  McRee,  Wm.  A«. 
Meacham  and  Joseph  Cock  for  the  sum  of  $2,768  46,  returnable 
the  4th  Monday  of  April,  1840.  The  sheriff  endorsed  that  said 
Ji.  fa.  came  to  his  hands  the  25th  of  February,  1840,  and  on  the 
33d  of  March,  1840,  was  levied  on  various  articles  of  personal 
property  which  were  sold,  and  on  the  23d  of  April,  1840,  the  sum  of 
$464  47  was  paid  to  the  plaintiff's  attorney.  Then  comes  the 
return  complained  erf",  which  is  as  fdlows:  ^<No  further  personal 
property,  of  either  principals  or  endorsers  to  be  found  in  my  coun- 
ty,  and  there  not  being  enough  to  pay  the  debt  and  costs  in  my  opui- 
ion,  I  have  levied,"  &c.  A  levy  on  a  large  amount  of  real  estate 
is  then  set  out,  which  was  levied  on  too  late  for  sale  before  the  re- 
turn of  \heji.fa. 

At  the  return  term,  this  motion  was  made  against  the  sheriff  for 
a  false  return,  and  Joseph  Cock,  one  of  the  defendants  in  the  exe- 
cution was  introduced  as  a  witness  to  prove  that  he  was  owner  and 
had  possession  of  negroes  and  other  property  more  than  sufficient 
to  satisfy  saidyL  /a.,  at  the  time  it  came  into  the  hands  of  the  sher- 
iff, and  that  the  said  property  was  always  open  and  subject  to  levy 
at  bis  (said  Cock's)  house,  four  miles  from  Jackson,  until  the  18th  of 
of  March,  at  which  time  said  Cock  took  said  negroes  out  of  the 
State;  that  the  sheriff  did  not  come  to  his  house  to  make  a  levy  un- 
til some  days  after  he  had  removed  the  negroes. 

The  plaintiff  also  proved  by  the  clerk  that  he  delivered  iheJLfa* 
to  the  sheriff,  eleven  days  previous  to  the  date  of  the  endorsement; 
that  it  came  into  his  hands,  and  that  the  complainant  said  he  was 
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going  over  the  river  for  electioneering  purposes,  and  for  that  fe&soll 
he  could  not  attend  to  it  then.  The  act  of  ISSS^ch.  19,  sec 6,  give^ 
a  motion  against  a  sheriff  for  a  false  return. 

We  recognize  the  doctrine  contended  for  by  the  counsel  for  the 
plaintiff  in  error,  that  the  return  must  answer  the  whole  wriL 
Watson  on  Shf.  69:  5  Law  Lib.  50.  But  it  does  not  follow  that 
because  the  return  must  answer  the  whole  writ,  that  therefore 
the  return  of  nttlla  bona  will  be  false,  if  it  can  be  shown  that  the 
defendant  was  possessed  of  goods  during  any  part  of  the  time  the 
sheriff  had  the  writ  in  his  hands.  Such  a  doctrine  would  be  absurd^ 
for  it  would  require  the  sheriff  to  perform  impossibilities.  Many 
writs  o{  fi.fa.  came  into  the  hands  of  the  sheriff  on  the  same  day; 
the  parties  to  which  may  live  in  distant  parts  of  the  county.  The 
sheriff  must  have  some  time  to  perform  these  various  duties,  and  if 
any  one  of  the  defendants  place  his  property  beyond  the  reach  of 
the  sheriff  before  he  can  make  the  levy,  he  may  return  nuUa,  bonOf 
which  will  not  be  a  false  return.  He  must  use  reasonable  diligence 
to  execute  the  writ,  and  in  an  action  for  a  false  return,  tt  would  her 
for  a  jury  to  ssy  under  all  the  circumstances  whether  he  had  been 
guilty  of  such  negligence  as  to  constitute  the  return  of  "no  proper^ 
ty  found"  a  false  return.  In  Watson  on  the  office  and  duty  of 
sheriff,  page  83,  (5  L.  Lib.  60,)  it  is  said,  "If  the  sheriff  make  a 
false  return  he  will  be  liable  to  an  action,  as  if  he  return  ntdla  bona 
to  a  writ  oi  fieri  facias  when  he  had  an  opportunity  to  make  a 
levy.'*  And  in  the  same  book,  page  119,  (5  Law  Lib.  143,)  it  is 
said,  "If  the  defendant  has  no  goods  in  the  county  into  which  the 
writ  b  directed,  or  if  the  sheriff  is  not  informed  of  any  that  he  has^ 
he  should  return  nuUa  bonay  Thus  according  to  this  authority,  to 
make  the  return  of  nulla  bona^  a  false  return,  the  sheriff  must  be 
informed  that  the  defendant  has  goods  in  the  county,  and  must  have 
an  opportunity  to  make  a  levy. 

Upon  this  motion  the  court  must  determine  the  case  upon  the 
same  principles  that  ought  to  govern  a  jury  in  an  action  for  the 
same  cause.  And  we  are  not  prepared  to  say  that  because  Cock 
had  negroes  unconcealed  in  four  miles  of  Jackson,  that  the  sheriff 
was  informed  of  that  fact,  and  had  an  opportunity  to  levy  on  them. 
The  case  would  have  been  materially  changed  had  the  plaintiff 
proved  that  the  sheriff  lived  at  Jackson,  and  knew  that  the  defen- 
dant in  the  execution  had  these  negroes. 

2.  But  it  is  extremely  questionable  whether  the  return  in  this 
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case  could  be  regarded  in  legal  acceptation  as  a  false  return,  if  it 
had  been  proved  that  the  defendant  in  the  execution  had  other  per- 
sonal property  which  had  not  been  levied  on,  and  of  which  fact 
the  sheriff  had  no  cognizance.  By  our  law  the  Jieri  facias  is- 
sues against  the  goods  and  chattels,  lands  and  tenements.  The  act 
of  assembly  which  requires  the  sheriff  first  ''to  levy  on  the  goods 
and  chattels,  if  any  there  be"  (1794,  ch.  1,  sec.  23,)  is  directory  to 
him,  and  is  made  for  the  benefit  of  the  defendant  in  the  execution. 
If  he  waive  the  benefit,  and  wish  the  land  to  be  first  sold,  a  sale  of 
the  land  by  the  sheriff  would  be  valid,  though  there  were  no  return 
on  the^./a.  of  ''no  goods  and  chattels  found."  The  plaintiff  in 
the  execution  would  have  no  right  to  dictate  to  the  sheriff  wheth* 
er  he  should  sell  the  defendant's  land  or  negroes,  and  a  return  of 
nulla  bona  would  not  be  necessary  to  justify  him  as  against  the 
plaintiff  in  the  execution,  provided  he  had  made  the  money  by  a 
sale  of  the  defendant's  land. 

In  this  case,  the  sheriff  returns  a  levy  upon  a  large  amount  of 
teal  estate,  sufficient,  for  ought  the  court  can  see,  to  satisfy  the  ex- 
ecution. The  levy  ought  to  have  been  made  in  time  to  sell  the 
land  and  make  the  money  before  the  return  of  the^.  /a.,  but  in 
not  doing  this,  the  sheriff  does  not  make  a  false  return  which  sub- 
jects him  to  this  motion,  but  may  be  guilty  of  negligence,  for  which 
he  is  liable  to  the  plaintiff's  action. 

3.  But  in  this  case  the  sheriff  made  a  part  of  the  money,  and 
paid  $464  47  to  the  plaintiff's  attorney.  It  is  laid  down  in  the 
book  heretofore  quoted,  (Watson  on  Sher.  204:  5  Law  Lib.  147) 
that  "If  a  sheriff  return  that  he  has  levied  part  only  of  the  sum 
directed  to  be  levied  on  the^./a.,  the  plaintiff  by  receiving  the 
money  which  the  sheriff  returns  that  he  has  levied,  waives  his  ac- 
tion agamst  the  sheriff  for  a  false  return." 

Upon  all  or  either  of  these  grounds,  therefore,  we  think  the  plain- 
tiff is  not  entitled  to  judgment  on  this  motion.  Affirm  the  judg- 
ment 
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BRYAify  et  als.  vs.  Glass*  Securities. 

1.  Whether  the  bond  given  by  a  flheriff  for  the  performance  of  .his  doties  has 
been  acknowledged  and  recorded  acoording  to  law,  must  be  determined  by  the  r»- 
cords  of  the  county  court,  and  no  parol  proof  can  he  heard  on  the  subject. 

2.  Where  the  record  of  the  proceedings  of  the  county  court  set  forth  that  dia 
sheriff  ''came  into  open  court  and  entered  into  bond  and  security  as  the  law  di- 
rects:*' Held,  that  such  entry  (the  record  being  presumed  to  speak  the  truth)  em« 
braces  every  thin,?  the  law  requires,  and  is  competent  record  evidence,  that  the 
bond  was  properly  executed,  acknowledged^and  recorded. 

3.  Where  the  clerk  of  the  county  court,  by  the  order  of  such  court,  procured  a 
book  for  the  purpose  of  recording  sheriff's  bonds  and  other  official  bonds,  and  the 
^ond  of  a  sheriff  was  written  out  at  length  in  said  book  by  the  clerk :  Held,  that 
said  book  was  as  much  a  record  book  as  the  minute-book,  although  the  entry  of 
the  bond  therein  was  not  signed  by  the  justices. 

Bryan,  Roadman  &  Heylin  recovered  adjudgment  against 
Vaughty  Cowen  &  Emmerson  for  $5,325  39.  Execution  was 
issued  thereupon,  which  came  to  the  hands  of  Glass^fsheriff  of  Tip- 
ton county.  Glass  did  not  return  the  execution.  For  this  delin* 
quency  a  judgment  was  rendered  against  Glass  and  his  securities, 
in  favor  of  Br}'an,  Roadman  &  Heylin  for  the  amount  of  the  exe- 
cution and  damages  thereupon.  The  securities  obtained  a  writ  of 
error^coram  nobis  and  a  supersedeas,  upon  the  ground,  assigned  as 
error," that  the  bond  of  the  sheriff  had  never  been  executed  or  oc- 
knofudedged  by  them,  and  had  never  been  approved  or  recorded  as 
required  by  law. 

On  the  trial  of  this  writ  of  error,  a  transcript  of  the  minute-book 
of  the  county  court  was  read,  which  set  forth,  that  the  sheriff  "came 
into  open  court  and  entered  into  bond  and  security  as  the  law  re- 
quires." There  was  also  offered  a  book  in  which  had  been  enter- 
ed the  bond  of  the  sheriff.  Glass,  and  his  securities,  at  length.  To 
the  competency  of  this  registry  of  the  bond,  as  exhibited  in  said 
book,  the  defendants  objected.  It  appeared  that  the  book  in  which 
the  registry  of  the  bond  was  made,  had  been  procured  by  order 
of  the  county  court,  for  the  purpose  of  enrolling  the  ofBcial^bonds 
of  the  county  officers.  That  such  a  book  had  been  kept  in  the 
office  of  the  county  court  clerk  since  the  organization  of  the  coun- 
ty, by  authority  of  the  court,  and  that  the  clerk  had  enrolled  the  of- 
ficial bonds  aforesaid  in  it,  but  that  the  justices  of  the  court  had 
never  signed  or  tested  the  entries  made  in  said  book.    Much  parol 
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testimoDy  was  introduced  by  both  parties  on  the  subject  of  the  ex- 
ecution of  the  bondy  the  acknowledgement,  &c. 

The  circuit  court  reversed  the  judgment  rendered  against  the 
defendants  on  motion,  and  gave  judgment  in  favor  of  the  securities. 
From  this  judgment  Bryan,  Roadman  &  Heylin  appealed. 

Wheatly^  for  Bryan,  Roadman  &  Heylin. 
McLanafian  and  A,  Miller^  for  the  securities. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

At  the  June  term,  1838,  of  the  circuit  court  for  Tipton  County, 
the  plaintiffs  recovered  a  judgment  on  motion,  against  Samuel 
Glass,  sheriff  of  said  county,  and  his  securities,  for  the  sum  of 
$5,325  39  debt,  and  $665  67  damages,  for  failure  to  make  due 
and  proper  return  of  an  execution  in  favor  of  plaintiffs  against 
Daniel  Vaught,  William  Cowan  and  Joseph  Emmerson,  upon  a 
judgment  rendered  at  the  February  term,  1838,  of  said  court. 
The  defendants,  the  securities  of  Glass,  on  the  8th  day  of  May, 
1839,  filed  their  petition  for  a  writ  of  error  cora^n  nobis^  to  reverse 
said  judgment,  upon  the  allegations  that  the  bond  upon  which  it 
was  rendered  had  not  been  executed  or  acknowledged  in  open  court, 
and  had  never  been  approved  and  recorded.  These  were  assigned 
as  causes  of  error,  denied  by  the  plea  of  the  defendants  in  error,  and 
issue  taken  thereon*  Upon  the  trial  it  appeared  by  a  certified  copy 
of  the  records  of  the  county  court  of  Tipton,  that  Glass  had  been 
elected  sheriff  of  Tipton  county,  and  came  into  open  court  and 
entered  into  bond  and  security  as  the  law  requires,  which  bond 
was  recorded  in  a  book  kept  by  the  clerk  of  the  court  for  that  pur- 
pose, and  is  the  bond  upon  which  the  judgment  was  rendered. 
This  was  held  by  the  judge  of  the  circuit  court,  not  to  be  such  an 
execution  of  the  bond  as  to  warrant  a  judgment  by  motion  thereon ; 
he,  therefore,  reversed  the  judgment  rendered  against  the  sureties, 
and  the  plaintiffs  prosecute  this  writ  of  error  thereon. 

The  act  of  1777,  ch.  8,  sec.  2,  requires  that  a  sheriff  shall  enter 
iato  bond  before  the  county  court  with  two  or  more  good  securities 
in  the  penalty  of  twelve  thousand  five  hundred  dollars,  payable  to 
the  Governor  and  his  successors,  which  bond  every  county  court 
is  Required  and  empowered  to  demand  and  take,  and  cause  to  be 
acknowledged  before  them  in  open  court,  and  recorded. 
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Now  the  questions  arising,  are, 

1st.  Has  the  bond,  which  is  the  sulgect  matter  of  this  controver- 
sy, been  acknowledged  in  open  court  by  the  parties  who  execut- 
ed it? 

2d.  Has  it  been  recorded? 

We  think  the  solution  of  these  must  depend  upon  tfnd  be  an-* 
swered  by  the  records  of  the  county  court  of  Tipton,  and  not  by 
parol  proof.  The  record  of  the  minutes  of  the  court  shows  that 
the  sheriiT  came  into  court  and  entered  into  bond  and  security  as 
the  law  requires.  This,  it  is  argued,  is  not  sufficient ;  that  nothing 
can  be  taken  by  intendment  in  favor  of  a  correct  discharge  of  duty 
by  the  county  court,  but  that  every  thing  which  the  law  requires 
to  make  the  bond  a  good  statutory  bond,  must  be  entered]of  record 
in  express  words:  that  is,  that  the  record  must  show,  in  toiidem 
verbis^  that  the  bond  was  taken  payable  to  the  Governor  and  his 
successors,  in  a  penalty  not  greater  than  twelve  thousand  five  hun- 
dred dollars,  with  two  or  more  good  and  sufficient  securities,  ap« 
proved  by  the  justices,  acknowledged  in  open  courts  and  recorded. 
To  require  all  this  would  be  a  refinement  in  judicial  proceedings, 
unwarranted,  as  we  believe,  by  a  single  precedent,  and  totally  at 
war  with  that  practical  sense  which  should  always  regulate  the 
business  transactions  of  life. 

The  county  court  is  fully  empowered  to  take  bond  and  security 
from  their  sheriff.  The  law  directs  the  mode  in  which  it  is  to  be 
done,  and  their  record  says  that  it  was  done  as  the  law  requires. 
This  of  necessity  embraces  every  thing;  and  we  must  presume  that 
the  record  speaks  the  truth;  if  it  do,  then  the  bond  has  been  pro- 
perly executed  and  acknowledged. 

But  it  is  said,  secondly,  that  it  has  not  been  recorded.  This  ar- 
gument is  based  upon  the  idea,  that  it  should  have  been  entered  up- 
on the  minute-book  of  the  court,  and  not  in  a  separate  book  kept 
for  that  purpose.  The  statute  is  silent  as  to  the  place  where  the 
bond  shall  be  recorded,  and  the  minute-book  is  not  the  only  record 
of  the  court;  so  there  can  be  nothing  in  this  argument*  A  book 
procured  by  the  court,  and  appropriated  to  the  recording  of  such 
bonds,  becomes  as  much  a  record  of  the  court  for  that  purpose,  as 
would  the  minute-book  itself. 

We  are  of  opinion  then,  that  there  is  sufficient  record  evidmoe 
that  this  bond  has  been  executed  with  all  the  formalities  c^kw.— - 
There  is  no  decision  of  our  court  in  conflict  with  this  opinion.    The 
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case  of  Croodunn  vs.  Saunders  ^  Read^  9  Yerg.  91,  only  deter- 
mines that  if  a  statutory  bond  is  not  taken  in  conformity  with  the 
statute,  the  summary  remedy  by  motion,  cannot  be  sustained,  and 
that  when  the  non-conformity  is  assigned  as  error,  and  in  ntdloest 
erratum  is  replied,  it  operates  as  a  demurrer,  and  the  error  so  as- 
signed is  admitted. 

The  judgment  of  the  circuit  court  upon  the  writ  of  error,  coram 
9io6u,  will,  therefore,  be  reversed,  and  the  judgment  on  motion,  in 
ftiror  of  the  plaintifis  against  the  securities,  affirmed. 


CASES 

ARGUED  AND    DETfiRMINED 

SUPREME   COURT  OF   TENNESSEE. 


KNOXVILLE:  JULY,   1841, 


Browh  vs.  DicKsoir. 

A  lerj  in  the  following  words,  "leWed  or  lot  No.  — ,  in  the  town  of  Greenvi]]e« 
with  ita  improTementi,*'  is  void  for  uncertaintj,  and  a  sale  and  deed  made  bj  tit- 
tne  thereof,  eonrej  no  title  to  the  Tendee. 

Alexander  Anderson  recovered  a  judgment  in  the  year  1838,  in 
the  county  court  of  Green  county,  against  George  Brown,  for  the 
«iim  of  $147  60  and  costs.  A  Ji.  fa.  and  alias  fi.  fa.  issued  on 
this  judgment  to  Richard  M.  Woods,  sheriff  of  Green  county. 
Woods  returned  this  alias  Ji.  fa.  to  the  June  term,  1838,  of  said 
court,  with  the  following  endorsement  made  thereon  : 

"Search  made  and  no  personal  property  found  in  my  county  lia- 
ble to  be  taken  to  make  the  money;  I  have  therefore  levied  on  all 
the  right,  title,  and  claim  that  George  Brown  has  to  lot  No.  — ,  in 
the  town  of  Greenville,  with  its  improvements,  but  not  sold  for 
want  of  time.'* 

A  venditioni  exponas  issued,  and  lot  No.  7,  in  the  town  of  Green- 
ville, in  Green  county,  was  sold  to  plaintiff  in  the  execution,and  the 
sheriff  Woods,  by  the  direction  of  plaintiff,  made  a  deed  of  cnnvey^ 
ance  of  lot  No.  7,  in  the  town  of  Greenville,  to  said  Dickson. 

Brown  was  in  possession  of  lot  No.  7,  in  the  town  of  Greenville, 
and  refusing  to  deliver  possession  of  it  to  Dickson,  Dickson  insti- 
tuted an  action  of  ejectment  against  him  on  the  13th  May,  1833, 
in  the  circuit  court  of  Green  county.  It  was  continued  from  term 
to  term,  till  the  January  term,  1838,  when  it  was  submitted  to  a 
jury  upon  the  proof,  to  wit,  a  copy  of  the  record,  including  ^./o. 
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and  venditioni  exponas^  the  deed  of  sherifTy  with  proof  of  noticet 
&c. 

The  judge,  Powel,  charged  the  jury,  that  if  they  beGeved  the 
proof,  the  plaintiff  was  entitled  to  recover.  The  jury  rendered  a 
verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was  made  by  de- 
fendant and  overruled,  and  judgmenf  rendered^  Defendant  ap^ 
pealed  in  error  to  the  supreme  court. 

/.  A.  McKinnet/f  fen*  plaintiff  in  error^ 

Luckj/f  for  defendant  in  errof. 

TuKLBV,  J.  delivered  the  opinion  of  the  court 

The  questkm  presented  in  this  case,  is,  whether  a  levy  cxf  m  e1^ 
ecution  in  the  following  words,  is  sufficiently  certain,  viz :  '* Levied 
on  lot  No.  — ,  in  the  town  of  Greenville,  with  its  improvements.** 
In  the  case  of  Vance  vs.  McNairy,  3  Yerg.  171,  it  is  held,  that  a 
levy  on  land  is  sufficiently  certain,  if  it  describe  it  in  such  a  mannef 
as  to  distinguish  it  from  all  other  tracts  owned  by  ther  same  peiSODT 

In  the  case  of  Pound  vs.  Ptdkn^s  lessee^  3  Yerg.  338,  the  levy 
was  in  these  words,  **levied  on  eight  thousand  acres  of  land,  lying 
ia  ftor  different  tracts.*'  This  levy  was  held  to  be  void  fev  mcer^ 
taiAty.  The  judge  in  delivering  the  opinion  of  the  court,  says^ 
^^This  levy  is  bad  for  its  vagueness  and  uncertainty;  its  location  is 
not  more  definite  than  the  bounds  of  the  county  of  Stewart,"  (the 
4B0unty  to  which  the  execution  was  issued,)  ^^and  this  restriction  is 
only  amved  at  by  implication,  because  the  power  <^  the  sfieriff  did 
not  extend  beyond  these  bounds.  The  levy  ought  to  show  the  lo- 
oatioQ  of  the  lands  levied  on  to  a  reasonable  certsinty.'*  This  case^ 
we  think,  is  in  point  and  must  govern  the  one  under  ooiisidera(ion.r 
•  The  levy  in  the  case  oi  Pound  vs.  PuUen^s  lessee^  according  to 
the  exposition  of  the  court,  is  thb,  ^'levied  on  eight  thousand  acres 
cf'  laiid»  lying  in  four  different  tracts,  in  the  county  of  Stewartr'' 
The  levy  in  this  case,  is  ''levied  on  lot  No.  — ^  in  the  town  of  Green* 
TiQe,  with  its  improvements.*'  If  the  first  be  void  for  uncertainty, 
aurely  the  last  must  be  also. .  What  tracts  of  land  were  levied  on  in 
that  county?  We  know  not.  What  lot  was  levied  on  in  the  town 
nf .  Green viUe  7  We  know  not.  The  levy  in  the  first  case,  would 
O0ver  any  eight  thousand  acres  of  land,  lyingin  four  difibrent  tracts 
ilk  Stewart  county;  and  the  levy  in  the  last  case,  would  cover  any 
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lot,  with  improvements,  in  the  town  of  Greenville.  This  view  of 
the  case  is  not  in  conflict  with  the  case  of  Parker  vs.  Swan^  in 
Ist  Humphreys,  There  the  levy  shows  to  whom  the  land  belong- 
ed, the  quantity  of  acres,  and  the  location,  to  wit,  the  waters  of 
tha  west  fork  of  Stone's  river.  Now,  it  is  impossible  thai  there 
can  be  any  uncertainty  in  this  levy,  unless  by  accident  there  should 
be  two  tracts  of  land  owned  by  the  same  person,  containing  the 
same  precise  number  of  acres,  and  having  the  same  location ;  a 
thing  not  to  be  supposed.  We  are,  therefore,  of  the  opinion,  that 
the  court  below  erred,  in  receiving  the  sheriff's  deed,  based  upon 
this  levy  as  a  muniment  of  title  in  the  plaintiff  in  ejectment,  and 
that  it  ought  to  have  granted  a  new  trial. 

The  judgment  will,  therefore,  be  reversed,  and  the  case  remand- 
ed for  further  proceedings. 


FuGATE  vs.  The  State. 


1.  Promoting  and  encouraging  gaming  ia  indictable  by  the  statutes  of  this  State* 

2.  An  indictment  for  promoting  and  encouraging  gaming,  is  eustained  by  proof 
of  acts  of  gaming. 

The  grand  jury  of  the  county  of  Knox,  indicted  John  Fugate, 
at  the  November  term,  1840,  of  the  circuit  court  for  said  county, 
of  encouraging  and  promoting  gaming. 

The  indictment  charged,  that  John  Fugate,  in  the  county  of 
Cocke,  in  the  town  of  Newport,  on  the  17th  November,  1840,  "did 
unlawfully  promote  and  encourage  a  game  played  at  cards  for  mo- 
ney, contrary  to  the  form  of  the  statute,"  &c. 

The  defendant  pleaded  not  guilty,  and  the  cause  was  submitted 
on  this  plea,  to  a  jury,  at  the  March  term  succeeding,  R.  M.  An- 
derson, judge,  presiding. 

It  appeared  in  evidence,  that  the  defendant  did  at  the  time  and 
place  mentioned  in  the  indictment,  with  divers  other  persons,  play 
at  cards  for  money.  Anderson,  judge,  charged  the  jury,  that  in 
misdemeanors  there  were  no  accessaries,  but  that  all  were  princi- 
pals, and  that,  although  the  proof  might  show  that  the  defendant 
played  at  a  game  of  cards  for  money,  yet  such  proof  would  sustain 
this  indictment,  and  that  the  defendant  might  be  rightfully  convict- 
49 
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ed  upon  such  proof,  of  promoting  and  encouraging  gaming.  The 
jury  rendered  a  verdict  of  guilty  against  the  defendant. 

On  a^ubsequent  day  of  the  term,  he  moved  the  court  to  grant 
him  a  new  trial,  on  the  ground,  that  the  testimony  did  not  sustain 
the  indictment.  This  motion  was  overruled.  He  moved  abo  in 
arrest  of  judgment  upon  the  grounds, 

1st.  That  encouraging  and  promoting  gaming  was  not  an  indict- 
able offence  by  the  statutes,  but  only  subjected  the  offender  to  a 
penalty  of  five  dollars,  upon  due  conviction  thereof  before  a  justice 
of  the  peace. 

2d.  That  there  being  no  accessaries  in  misdemeanors,  the  de- 
fendant should  have  been  indicted  as  a  principal  for  gaming,  and 
encouragement  and  promotion  of  gaming,  submitted  in  evidence. 

This  motion  was  overruled,  and  the  defendant  sentenced  to  pay 
a  fine  of  five  dollars,  and  costs  of  prosecution. 

From  this  judgment  he  appealed  in  error, 

Hynds,  for  Fugate. 

Attorney  General^  for  the  State. 

TuBLEY,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  for  the  offence  of  promoting 
and  encouraging  gaming.  Upon  trial,  the  proof  showed  that  he  ac- 
tually gamed.    Upon  this,  two  questions  are  made. 

1st.  Is  promoting  and  encouraging  gaming  indictable? 

By  the  2d  section  of  the  act  of  1784,  ch.  18,  it  is  provided,  that 
any  person  who  shall  encourage  or  promote  gaming,  upon  convic- 
tion before  a  justice  of  the  peace,  shall  forfeit  and  pay  the  sum  of 
five  dollars.  The  3d  section  of  the  act  of  1824,  ch.  5,  makes  it  the 
duty  of  grand  jurors,  when  they  shall  have  a  well-grounded  belief, 
that  the  offence  of  gaming  has  been  committed,  to  apply  to  the 
court  for  subpoenas,  to  bring  before  them  any  person  or  persons  as 
witnesses,  whomthey  may  believe- to  have  a  knowledge  of  such 
offence;  and  such  witnesses,  when  they  appear,  shall  give  evidence 
of  any  offence  they  may  know  against  any  of  the  statutes  to  re- 
press and  prevent  gaming.  Now,  the  act  of  1789,  ch.  8,  is  a  sta- 
tute to  prevent  and  repress  gaming:  and  as  the  act  of  1824,  ch.  5, 
makes  it  the  duty  of  a  witness,  before  a  grand  jury,  to  give  infor- 
mation of  any  violation  of  its  provisions,  it  follows,  that  if  they 
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know  of  any  persons  who  have  encouraged  or  promoted  gaming, 
it  is  their  duty  to  inform  on  them.  And  for  what  purpose?  Just 
to  let  the  grand  jurors  know,  without  their  having  power  to  act  T 
Certainly  not;  but  with  the  view,  that  they  may  be  presented  and 
indicted.    5  Yerger,  144. 

But  it  is  said,  2ndly,  that  the  indictment  is  for  promoting  and 
encouraging  gaming,  and  the  proof  shows  the  offence  to  have  been 
one  of  actual  gaming,  and,  therefore,  the  allegation  in  the  indict- 
ment, is  not  proven. 

We  cannot  concur  in  this  reasoning.  Jf  standing  by  and  inciting 
and  tempting  others  to  game,  be  encouraging  and  promoting  gam* 
ingf  aforiiarif  is  the  becoming  an  actual  participator  therein. 

Let  the  judgment  of  the  circuit  court  be  affirmed. 


Thb  State  vs,  Caswell  and  Hill. 

Two  penona  maj  be  joiatlj  guilt j«  and  jointlj  cooTicted  of  the  offence  of  re- 
laUiiig  apiiitfc 

The  grand  jury  of  Knox  county,  at  the  February  term,  1841, 
of  the  circuit  court  for  said  county,  indicted  W.  R.  Caswell  and 
Andenon  Hill,  for  retailing  spiritous  liquors,  contrary  to  the  pro- 
visions of  the  act  of  1837-^,  ch.  120.  The  indictment  charged, 
thaf  William  R.  Caswell  and  Anderson  Hill,  of  Knox  county,  on 
the  1st  day  of  January,  1841,  with  force  and  arms,  in  the  county 
of  Knox,  unlawfully  did  vend  and  sell,  in  quantities  less  than  one 
quart,  a  certain  kind  ofspiritous  liquor,  called  gin,  to  one  William 
Swan,  for  a  valuable  consideration,"  &c. 

At  the  June  term  succeeding,  on  motion  of  defendants'  counsel, 
Soott,  presiding  judge,  quashed  the  indictment,  from  which  Rey- 
nolds, attorney  general,  prayed  and  obtained  an  appeal  in  error  to 
the  supreme  court,  on  behalf  of  the  State. 

Attorney  General^  for  the  State,  cited  4  Bac.  Ab.  331,  Dodd'« 
Ed.,  Title  Indictment.  2  Hawkins  eh.  25,  sec.  89. 

LjfOHf  for  defendants. 
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TuRUSY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  against  the  defendants,  for  retaihng  spirit- 
ons  liquors.  The  judge  of  the  circuit  court  quashed  the  bill,  be- 
cause it  was  against  two  jointly,  upon  the  ground,  that  the  offence 
could  not  be  jointly  committed.  In  this,  we  think,  he  was  mistaken. 
In  minor  offences,  aiders  and  abettors  are  principals:  therefore,  if 
one  procure  the  spirits  for  the  purpose  of  retailijog,  and  hire  ano- 
ther to  attend  to  the  bar,  as  his  servant,  and  he  retails,  both  are 
guilty.  To  construe  the  case  otherwise,  would  be  to  evade  the 
statute,  a  fine  being  the  only  punishment  prescribed  for  retailing, 
and  irresponsible  persons  could  always  be  procured,  upon  whom  to 
east  the  burden,  while  the  owner,  who  could  make  satisfaction  to 
the  law,  would  escape. 

Reverse  the  judgment,  and  remand  the  cause. 


Pickens  vs.  Delozibr. 


1.  The  poBsesflion  of  part  of  a  tract  of  land  bj  A„  who  clainu  to  the  bounda- 
ries described  in  a  written  assurance,  bj  virtue  of  which  the  same  is  htli,  (whether 
it  purport  to  convej  a  legal  or  equitable  title,)  is  a  possession  to  the  extent  of  the 
boundaries  therein  described. 

2.  A  sale  and  conyejance  of  such  land,  or  any  part  thereof,  bj  one  not  in  pos- 
session, or  who  has  not  received  the  rents  and  profits  thereof  for  one  whole  year 
preceding  such  sale,  is  by  the  act  of  1831,  ch.  66,  sec.  1,  utterly  void. 

3.  The  possession  of  a  party  holding  without  written  assurance  of  title,  does  not 
ei^tend  beyond  his  actual  enclosures. 

4.  If  A.  is  in  possession  of  a  tract  of  land  by  virtue  of  a  deed  or  other  assure 
ance  of  title,  which  deed  extends  beyond  the  lines  of  an  adjoining  tract,  the  poe- 
session  of  A.  does  not  extend  beyond  the  part  so  included.  A  deed  of  the  ad- 
joining tract  would,  therefore,  be  void  only  for  so  much  as  was  actually  within 
the  enclosures  of  the  possession,  or  within  the  boundaries  of  the  adverse  deed. — 
Such  adverse  possession  of  part  of  the  tract  conveyed,  would  not  vitiate  the  whole 
deed  by  act  of  1621,  ch.  66,  sec.  1. 

This  action  of  ejectment  was  instituted  in  the  circuit  court  of 
Sevier  county,  by  Asa  Delozier  against  Samuel  Pickens.  onHhe  9Qth 
July,  1839.  It  was  submitted  to  a  jury  at  the  April  tonn,  1841, 
Judge  R.  M.  Anderson  presiding,  and  under  his  charge  a  verdict 
returned  for  the  plaintiff. 
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A  motion  for  a  new  trial  being  overruled,  the  defendant  appealed 
in  error  from  the  judgment  thereupon. 

Peckf  for  Pickens. 

Swan  4*  AlexandeVf  for  Delozier. 

GjEiEEN,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  and  the  principal  question  is, 
whether  a  deed  from  Edward  Delozier  to  Asa  Delozier,  for  the  land 
•ued  for,  is  void  for  champerty. 

A  grant  for  two  hundred  acres  was  issued  to  Edward  Delozieri 
the  29th  of  January,  1827,  and  he  conveys  the  same  land  to  Asa 
Delozier,  the  8th  of  August,  1834.  At  that  time  Pickens,  who 
owned  an  adjoining  tract,  was  in  possession  of  a  few  acres  of  the 
land  so  conveyed,  claiming  it  as  part  of  his  tract.  Subsequently  he 
extended  his  field  and  took  in  a  larger  quantity  of  Delozier's  land, 
and  on  the  8th  September,  1835,  he  entered  a  tract  of  three  hun- 
dred acres  adjoining  his  other  tract,  and  including  his  said  improve- 
ments. For  the  land  so  entered,  he  obtained  a  grant  the  23d  of 
October,  1837. 

Upon  these  facts,  the  question  is,  whether  the  deed  from  Edward 
to  Asa  Delozier  is  void  for  champerty,  and  if  it  be,  to  what  extent? 

The  possession  of  part  of  a  tract  of  land,  claiming  to  the  extent 
of  certain  boundaries  described  in  the  written  assurance,  by  virtue 
of  which  the  same  is  held,  (whether  it  purport  to  convey  a  legal  or 
equitable  title,)  is  possession  to  the  extent  of  the  boundaries  therein 
described.  A  sale  and  conveyance  of  such  tract  of  land,  or  any 
part  thereof,  by  a  person  not  in  possession,  or  who  has  not  received 
the  rents  and  profits  thereof  for  one  whole  year  preceding  such  sale, 
is  by  the  act  of  1821,  ch.  66,  sec.  1,  utterly  void. 

But  if  a  party  in  possession  of  land,  have  no  written  assurance; 
legal  or  equitable,  describing  the  boundaries  to  which  he  claims, 
but  is  a  mere  naked  trespasser,  having  nothing  to  define  the  extent 
of  his  possession,  but  his  enclosures,  houses,  &c.,  he  is  not  in  pos- 
session of  any  land  beyond  those  enclosures,  houses,  &c.  Dyche 
vs.  GasSj  3  Yer.  Rqp.  So,  if  the  tract  of  land,  of  which  he  is  in 
possession,  by  virtue  of  a  deed  or  other  assurance  of  title,  extended 
beyond  one  of  the  lines  of  an  adjoining  tract  and  include  part  there- 
of, there  is  no  possession  of  such  adjoining  tract  beyond  the  part 
so  included,  or  which  may  be  actually  occupied  by  enclosures.  . 
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If,  therefore^  Uie  adjoining  tract  be  sold  and  conveyed  by  a  per- 
flon,  not  having  possession  thereof,  the  deed  is  void,  only  for  so 
much  of  the  land  so  conveyed,  as  may  be  included  in  the  lines  of 
a  tract  actually  possessed,  or  which  may  be  occupied  by  enclosures, 
but  for  the  remaining  portion  of  the  land  so  conveyed,  it  is  valid. 

From  this  statement  it  follows,  that  Pickens'  possession  of  the 
two  hundred  acre  tract  did  not  extend  beyond  the  boundary  of  the 
George  Snider  tract,  of  which  he  was  in  possession,  unless  at  the 
date  of  the  conveyance  to  Asa  Delozier,  Pickens  actually  had  en- 
closed and  occupied  any  land  beyond  the  lines  of  his  George  Snider 
tract  In  either  of  which  cases,  Edward  Delozier's  deed  to  Asa,  is 
void  for  such  part  only  as  was  thus  occupied,  or  included  in  the 
lines  of  the  George  Snider  tract,  and  it  is  good  for  the  remainder. 

Am  the  charge  of  the  court  to  the  jury  is  substantially  in  accord- 
ance with  these  views,  there  is  no  error  in  this  record,  and  the 
judgment  must  be  affirmed. 


Caswbll  and  Hill  vs.  Thb  Stats. 

Wine  ii  not  a  spiritons  Uquor,  and  the  sale  or  it  in  less  quantities  ttian  a  qiiarf« 
li  not  indiotable  under  the  proTiaionsof  the  act  of  1837,  oh.  130. 

The  grand  jury  of  Knox  county,  at  the  February  term,  1841,  of 
the  circuit  court.  Judge  Scott  presiding,  returned  an  indictment 
against  William  R.  Caswell  and  Anderson  Hill,  charging,  that  they 
''did  vend  and  sell  in  less  quantities  than  a  quart,  a  certain  kind  of 
■piritous  liquor,  called  wine,  to  one  John  Dameron,  for  a  valuable 
eonsiderationf  contrary  to  the  statute,"  &c. 

The  case  was  submitted  to  a  jury  at  the  same  term,  upon  the 
plea  of  not  guilty,  and  a  verdict  rendered  against  the  defendant 

A  motion  for  a  new  trial,  and  in  arrest  of  judgment,  being  made 
and  overruled,  the  court.  Judge  Scott  presiding,  fined  each  of  the 
defendants  $12  50.  From  this  judgment  the  defendants  appealed 
in  error. 

LyoHt  for  plaintiffs  in  error. 

AUomey  CteneraU  for  the  State. 
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TuRUYy  J.  delivered  the  opinion  of  the  court. 

The  plaintifis  in  error  were  indicted  and  convicted  in  the  cir- 
cuit court,  for  selling  wine  by  less  measure  than  the  quart,  and 
they  prosecute  this  writ  of  error  to  reverse  the  judgment  thereon. 

The  question  for  consideration  is,  whether  wine  is  a  spiritous 
liquor  within  the  meaning  of  the  statute,  passed  in  the  year  1837, 
ch.  H20,  making  it  a  misdemeanor  to  retail  spiritous  liquors.  We 
think  it  is  not.  Wine  is  a  fermented  liquor.  Spirits  are  distilled 
liquors.  And  this  distinction  exists,  not  only  in  common  parlance, 
but  is  recognized  by  chemists  and  philologists.  Mr.  Webster,  in  his 
18th  definition  of  the  word  spirit,  calls  it  a  strong,  pungent,  stimu- 
lating liquor,  obtained  by  distillation,  as  rum,  brandy,  gin,  whiskey. 
Wine  he  defines  to  be  the  fermented  juice  of  grapes.  Dr.  Johnson 
defines  spirit  to  be  an  inflammable  liquor,  raised  by  distillation,  and 
wine  the  fermented  juice  of  the  grape.  The  word  spirit  is  deriv- 
ed from  the  Latin  word  spiritusy  one  meaning  of  which  is  life.  The 
discovery  of  the  art  of  dbtillation  belongs  to  the  Alchy mists,  who 
made  it  in  the  course  of  their  investigations  after  what  they  called 
the  elixir  tnte,  a  liquid,  the  discovery  of  which,  was  to  render 
man  immortal.  When  by  distillation  they  had  procured  pure  al- 
cohol, judging  from  its  efiects,  they  for  a  while  were  deluded  by  the 
hope  that  the  grand  secret  had  been  discovered,  and  called  it  aqua 
pUiBt  water  of  life.  Brandy  is  still  so  called  by  the  French  eau 
de  vU.  The  English  in  adopting  a  name,  have  taken  the  word  spi- 
ritusy  as  the  root  from  which  to  form  it,  instead  of  the  more  com- 
mon word  vit€B. 

We,  therefore,  think  that  the  words  spiritous  liquors,  embraces 
all  those  which  are  procured  by  distillation,  but  not  those  procured 
by  fermentation. 

The  judgment  of  the  circuit  court  is  reversed  and  arrested,  and 
the  plaintifis  in  error  discharged. 
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Rich,  et  als.  vs,  Ratle. 

A.  iiisueda  writ  to  Grainger  countj  against  B.  where  B.  resided,  a  counterpart  to 
Jefferson  countj  against  C.  where  C.  resided,  for  a  joint  assault  upon  him;  C. 
pileaded^hat  the  offence  was  committed  in  Grainger;  that  B.  was  not  guilt j,  and 
that  the  writ  was  issued  against  B.  in  the  county  of  Grainger'to  defeat  the  juris- 
diction of  Jefferson :  Held, 

1.  That  the  action  for  assault  and  batterj  is  a  transitory  action  and  not  local 
in  its  nature. 

2.  That  the  enacting  wordsof  the  act  of  1820,  ch.  25,  sec.  3,  is  an  affirmative 
statute,  giving  general  power  to  institute  joint  actions  where  the  defendants  reside 
in  different  counties,  and  that  the  jurisdiction  is  based  upon  the  residence  of  the 
parties. 

3.  That  the  limitationin  the  enacting  words  eontaiued  in  the  proviso  authorising 
the  jurisdiction  to  be  defeated  on  two  grounds,  first,  where  a  writ  issued  to  a 
county  where  neither  of  the  parties  do  in  fact  reside;  second,  where  the  suit  is  lo- 
cal in  its  nature,  must  be  construed  to  disallow  other  matters  of  defence  in  abate- 
ment than  those  specifically  enumerated. 

4.  That  a  matter  in  abatement  as  to  one  of  the  defendants,  is  matter  in  abate- 
ment for  all,  by  the  proper  construction  of  this  proviso. 

5.  The  jurisdiction  of  the  court  cannot  depend  on  the  successful  prosecution  of 
the  suit  against  a  portion  of  the  defendants. 

William  Rayle,  a  man  of  infamous  character,  who  had  been  du- 
ly coHvicted]of  high  crimes,  and  who  was  charged  with  and  be- 
lieved to  have  been  guilty  of  almost  every  description  of  misde- 
meanor, such  as  burning  store  houses,  stables,  bams,  stacks  of 
gndn,  stecding  farming  utensils,  hogsheads  of  tobacco  and  com, 
stoning  houses  in  the  night,  sinking  ferry  boats,  stoning  peaceable 
citieens  on  the  highway,  shooting  and  poisoning  stock,  and  who 
had  kept  for  a  series  of  years  the  good  citizens  of  the  portion  of 
Grainger  county  in  which  he  resided,  in  a  state  of  constant  uneasi- 
ness and  di8quietude,and  his  conduct  being  no  longer  tolerable,  he 
was  arrested  and  seized  without  authority  of  law  by  the  defen- 
dant Rich  and  a  large  number  of  the  peaceable  and  industrious 
citizens  of  the  neighborhood  associated  together,  severely  scourged 
with  rods,  and  ordered  to  leave  the  State.  This  he  did.  For  this 
assault  and  battery  and  imprisonment  he  instituted  by  his  attorney 
this  action  in  the  circuit  court  of  Jefferson  county,  on  the  16th  day 
of  October,  1838,  against  John  M.  Coffin,  James  Deaderick  and 
George  Crosby,  residents  of  Jefferson  county,  and  against  Joseph 
Rich  and  some  forty  other  citizens  of  Grainger  county. 
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The  defendantSi  Coffin,  Deaderick and  Crosby,  pleaded  notguilty. 
The  other  defendants  came  in  their  proper  persons  and  pleaded 
that  they  ought  not  to  be  sued  or  impleaded  in  the  circuit  court  of 
Jefferson  county  by  the  plaintiff,  because  at  the  time  of  the  com- 
mission of  the  several  supposed  trespasses  set  forth  in  the  declara* 
lion,  and  for  the  period  of  six  months  preceding  the  commission  o^ 
the  said  supposed  trespasses,  they  had  been  and  ever  since  continued 
to  boi  and  on  the  sueing  out  of  the  original  summons  in  this  case, 
were,  and  still  are  residents  of  the  county  of  Grainger,  and  were 
&ot  at  any  time  residents  of  the  county  of  Jefferson;  and  that  the 
trespasses,  if  committed  at  all,  were  committed  within  the  limits 
fuid  jurisdiction  of  the  county  of  Grainger,  and  noft  within  the  lim-^ 
its  and  jurisdiction  of  the  county  of  Jefferson;  and  that  Coffin, 
Crosby  and  Deaderick,  residents  of  Jefferson  county,  were  not 
guilty  of  the  said  supposed  trespasses,  and  that  no  cause  of  action 
existed  against  them  by  reason  of  said  alleged  trespasses,  and 
that  the  plaintiff  had  falsely,  fraudulently,  and  witli  a  view  to  de- 
feat the  jurisdiction  of  the  circuit  court  of  Grainger  county,  and  to 
give  jurisdiction  to  the  circuit  court  of  Jefferson,  sued  out  the  ori- 
gbal  summons  in  this  case  against^defendants  Crosby,  Deaderick 
and  Coffin* 

Whiteside,  one  of  the  defendants,  came  into  court  and  made  oath 
that  this  plea  was  true  in  substance  and  fact.  Peck,  attorney  for 
plaintiff,  at  the  April  term,  1839,  filed  a  demurrer  to  this  plea,  and 
for  special  cause  assigned  that  the  affidavit  was  defective;  second 
that  the  plea  was  double,  containing  inconsistent  matter,  matter  in 
bar  as  to  some  of  the  defendants,  and  supposed  matter  in  abatement 
as  to  others.    Coffin,  Deaderick  and  Crosby  were  acquitted. 

The  court,  Anderson,  judge,  at  the  August  term,  18S9,  upon  ar- 
gument, sustained  the  demurrer,  and  defendants  bad  leave  to  answer 
over.  They  then  filed  a  plea  of  not  guilty,  upon  which  issue  was 
joined,  and  at  the  April  term,  1841,  Anderson,  presiding,  this  is- 
sue was  submitted  to  a  jury,  and  upon  the  evidence  introduced,  the 
jury  returned  a  verdict  for  $500  against  the  defendants.  A  mo- 
tion for  a  new  trial  being  overruled,  and  also  a  motion  in  arrest  of 
judgment,  the  defendants  appealed  in  error. 

Hynds  and  J.  H.  McKiney,  for  plaintiffs  in  error. 

Peckt  for  defendant  in  error. 
50 
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RsBSBf  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  with  force  and  arms,  brought  by 
the  defendant  in  error  against  the  plaintiffs  in  the  circuit  court  of 
the  county  of  Jefferson,  for  an  alledged  battery,  wounding  and 
false  imprisonment  of  his  person.  The  writ  of  summons  ad  res* 
pondendum^  as  to  three  of  the  defendants  in  the  court  below,  name- 
ly, John  M«  Coffin,  James  Deaderick  and  George  Crosby,  was  di- 
rected to  the  sheriff  of  Jefferson  county,  and  of  this  writ,  a  coun- 
terpart, as  to  the  balance  of  the  defendants,  was  directed  to  the 
sheriff  of  the  adjoining  county  of  Grainger. 

The  three  defendants  above  named,  of  the  county  of  Jefferson, 
upon  the  return  of  the  process,  pleaded  not  guilty;  and  the  other 
defendants  filed  a  plea  in  abatement,  alleging  that  they  were  re- 
sident in  and  citizens  of  the  county  of  Grainger  at  and  before  the 
issuance  of  the  writ;  that  the  alleged  cause  of  action  took  place,  if 
at  all,  in  that  coilnty,  and  tbat  Coffin,  Deaderick  and  Crosby  were 
citizens  of  the  county  of  Jefferson  and  resident  therein,  and  were 
not  guilty  of  nor  had  any  participation  in  the  alleged  cause  of  ac- 
tion, but  that  the  writ  against  them  was  issued  falsely  and  fraudu- 
lently in  order  to  draw  the  alleged  cause  of  action  within  the  ju- 
risdiction of  the  circuit  court  for  Jefferson  countv,  and  to  cause  the 
said  defendants,  citizens  of  Grainger  county,  to  be  there  impleaded. 
To  this  plea  the  plaintiff  below  demurred,  and  the  demurrer  was 
sustained  by  the  court,  and  thereupon  the  said  defendants  pleaded 
not'guilty,  and  the  statute  of  limitations,  and  a  verdict  was  found 
in  favor  of  the  plaintiff  below  against  a  part  of  the  defendants, 
citizens  of  the  county  of  Grainger,  but  in  favor  of  Coffin,  Deader- 
ids  and  Crosby,  residents  in  the  county  of  Jefferson.  Reasons  in 
arrest  of  judgment  were  filed  by  the  defendants  against  whom  the 
▼erdict  had  been  rendered,  which  were  overruled  by  the  courtand 
judgment  given  upon  the  verdict,  to  reverse  which,  this  appeal 
in  error  has  been  prosecuted. 

The  3d  section  of  the  act  of  1820,  ch.  25,  enacts  that,  <«in  all 
cases  where  a  suit  may  be  required  to  be  brought  again  ts  two  or  more 
defendants,  in  any  one  of  the  courts  of  this  State,  who  reside  in  dif- 
ferent  counties,  it  shall  be  lawful  for  the  clerk  of  such  court,  and 
he  is  hereby  required  to  issue  a  writ  directed  to  his  county  in  which 
one  of  said  defendants  may  reside  and ,  on  application  to  issue  a  coun* 
terpart  or  counterparts  of  such  writ  to  the  sheriff  of  3uch  coon- 
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ties  where  the  other  defendants  may  reside,  which  when  executed 
rn^d  returned  shall  constitute  a  part  of  the  original  writ  or  leading 
process  of  such  suit  in  the  court  to  which  the  same  may  be  return- 
aUe;  providedt  nothing  in  this  section  contained  shall  be  so  con- 
strued as  to  authorise  suits  to  be  brought  in  a  county  where  nei* 
ther  of  said  defendants  do  in  fact  reside,  nor  so  construed  as  to  au- 
thorise suits  which  are  local  in  their  nature  to  be  brought  in  a  dif- 
ferent county  than  that  which  is  now  required  by  law,  but  the 
same  may  be  abated  upon  the  plea  of  the  defendant/' 

The  case  made  out  in  the  plea  under  consideration  is  not  inclu- 
ped  within  the  terms  of  the  above  proviso,  for  although  the  plea  al- 
leges that  the  acts  or  wrongs  constituting  the  cause  of  action 
were  committed,  if  at  all,  in  the  county  of  Grainger,  yet  the  cause 
of  action  is  not  local  in  its  nature,  but  transitory;  and  the  suit  in  the 
case  before  us  was  not  brought  in  a  county  where  none  of  the  de- 
fendants did  in  fact  reside,  for  the  plea  on  the  contrary,  expressly 
avers,  that  Coffin,  Dead erick  and  Crosby,  against  whom  the  origin- 
al writ  or  leading  process  was  issued,  did  in  fact  reside  in  the  coun- 
ty of  Jefferson.  The  statute  did  not  intend  that  jurbdiction  should 
be  drawn  to  a  county,  where  the  defendant,  upon  whom  the  lead- 
ing process  or  original  writ  was  executed,  might  have  been  casual- 
ly found,  but  did  not  in  fact  reside.  But  here,  according  to  the 
statement  of  the  plea  itself,  the  fact  of  residence  was  as  it  should 
have  been.  There  are  but  two  grounds  for  a  plea  in  abatement 
mentioned  in  the  provisions  of  the  statute;  and  it  might  well  be  ur- 
ged, perhaps,  that  the  maxim  of  inclusio  unius  est  excltisio  aUerius 
applies  to  the  case  before  us.  It  is  worthy  of  remark  that  the  ca- 
ses put  in  the  statute  present  grounds  for  the  abatement  of  the  en- 
tire suit,  and  furnish  matter  for  a  plea  in  which  all  the  defendants 
could  join.  But  in  the  case  before  us,  Coffin,  Deaderick  and  Cros- 
by did  not,  and  would  not  join  in  the  plea,  for  the  matter  of  t 
plea  as  to  them  would  have  been  in  bar,  and  would  have  constitu- 
ted for  them  indeed  nothing  more  than  the  plea  of  not  guilty. — 
They,  therefore,  pleaded  that  plea  in  bar.  If  issue  had  been  taken 
upon  the  plea  of  abatement,  it  might  easily  have  happened,  that  af- 
ter much  delay  and  expense  the  issue  in  abatement  might  have 
been  found  for  the  defendants  and  the  issue  in  bar  for  the  plaintifis, 
an  untoward  aspect  of  the  case.  It  is  urged  that  if  this  plea  be 
held  not  to  be  good,  much  abuse  may  take  place  under  the  provis- 
ion which  allows  of  the  issuance  of  counterparts.    This  may  be  so; 
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yet  in  general  it  is  to  be  presumed  that  a  liability  to  pay  the  coets  of 
parties  improperly  made  defendants,  i^eill  sufficiently  restrain  the 
tendency  to  practice  the  abuse  suggested;  while,  on  the  other  hand* 
to  allow  such  plea  would  lead  to  much  delay,  expense  and  difficulty, 
and  obviate  in  the  result  all  the  benefits  intended  ^by  the  statute* 
But  be  the  balance  of  inconyenience  between  the  Tecepticm  and 
rejection  of  such  a  plea  as  it  may,  it  ought  not  to  exert  a  control^ 
ling  influence  over  the  cause.  If  the  grounds  of  abatement  in  ca- 
ses of  counterpart  writs  shall  prove  to  be  multiplied,  legblative  ac- 
tion on  the  subject  will  no  doubt  be  invoked  successfully. 

This  is  shown  by  the  act  of  1827,  ch.  75,  sec  3,  which  provideSt 
thaf'if  any  joint  action  shall  hereafter  be  brought  on  any  bUl  sin* 
gle,  bill  of  exchange,  promissory  note,  or  other  negotiable  instni* 
ment,  service  of  the  counterpart  of  the  writ  on  the  drawer  there- 
of shall  not  be  a  good  and  sufficient  cause  to  hold  such  drawttr, 
maker  or  obligor  to  answer  such  action,  unless  the  original  writ  shall 
have  been  executed  on  some  one  of  the  drawers,  when  there  shall 
be  more  than  one.*' 

This  was  probably  intended  to  correct  an  abuse  which  had  grown 
up  of  nominal  endorsement  of  negotiable  paper,  with  a  view  to 
confer  jurisdiction  upon  the  court  of  the  county  in  which  such 
nominal  endorser  resided  as  against  the  real  parties  to  the  paper 
instrument.  But  this  legislative  provision  would  have  been  alto- 
gether unnecessary  to  correct  the  abuse  in  question,  if  the  plea  be- 
fore us  be  good,  for,  then,  the  matter  before  the  statute  might  have 
been  pleaded  in  abatement.  Much  has  been  said  as  to  the/orm  of 
the  plea  in  this  case;  which,  of  course,  we  have  not  considered,  as 
we  deemed  the  plea  not  good  in  substance.  As  in  the  judgment 
on  the  plea  in  abatement  we  find  no  error,  a  fortiori^  it  cannot  be 
found  in  the  action  of  the  court  upon  the  reasons  in  arrest  of  judg- 
ment For  the  jurisdiction  of  the  court,  under  the  statute,  cannot 
be  made  to  depend  upon  the  successful  prosecution  of  the  suit 
against  the  parties  upon  whom  the  original  process  was  served. 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 
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L  Where  A.  leases  land  of  B.,  and  subsequently  disclaims  his  title  and  holds 
for  himself  or  for  another :  Held,  that  the  possession  becomes  adverse  irom  the  time 
tnich  disclaimer  is  known  to  A.  and  seven  years  possession,  after  such  disclaimer 
*o  known,  bars  the  title  of  lessor. 

5.  It  is  cbampertoas  in  A.  to  sell  and  convey  land  so  adversely  held,  at  any 
<&me  after  such  disclaimer  is  known. 

This  action  of  ejectment  was  instituted  in  December,  1839,  by 
Johil  Gopps  against  B.  BuUard,  for  the  recovery  of  the  possession 
«f  one  hundred  acres  of  land,  lying  in  the  county  of  Claiborne.— 
It  was  submitted  to  a  jury  at  the  January  term,  1841,  of  the  cii- 
cuit  court  of  Claiborne,  Judge  Anderson  presiding. 

Tlie  plaintiff  exhibited  a  grant  for  the  land  in  controversy,  from 
the  State  of  North  Carolina,  to  Joseph  Beard,  dated  15th  July, 
1793;  a  deed  from  Beard  to  John  Bullard,  in  1799;  a  deed  from 
Bullard  to  Jacob  Copps  on  2d  August,  1812;  a  deed  from  Jaoob 
Gopps,  dated  3d  of  March,  1836,  to  John  Copps,  plaintiff,  in  the^ 
JK^tion. 

The  plain  tiff  also  introduced  a  sealed  article  of  agreement  be- 
tween Jacob  Copps  and  John  Powell,  by  which^  on  the  1st  day  of 
March,  1829,  Copps  rented  the  land  to  Powell  for  two  years  from 
that  date. 

The  defendant  introduced  a  deed  from  Jacob  Peck  by  Adam 
Peck,  purporting  to  be  attorney  in  fact  of  Jacob  Peck,  dated  5th 
April,  1829.  There  being  no  power  of  attorney  introduced,  the 
court  rejected  the  deed.  The  defendant  Was  in  possession  of  the 
land  sued  for  in  the  action,  and  had  been  for  several  years.  He 
was  in  possession,  and  holding  adversely  at  the  date  of  the  deed,  in 
1836,  from  Jacob  to  John  Copps.  There  was  testimony  going  to 
show,  that  the  defendant  derived  his  possession  by  collusion  with 
Powell,  the  tenant  of  Jacob  Copps,  by  deed,  dated  in  1829. 

Such  are  the  material  facts  submitted  to  the  jury,  upon  the  points 
involved  in  this  cause.  The  jury,  under  the  charge  of  the  court, 
(which  is  sufficiently  set  forth  in  the  following  opmion  of  the  su- 
preme court,)  rendered  a  verdict  in  favor  of  the  plaintiff  in  the  ac- 
tion. 

A  motion  for  a  new  trial  having  been  made  by  the  defendant 
and  overruled,  he  appealed  in  error  to  the  supreme  court. 
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/.  A.  McKinney  and  Peck^  for  Bullard. 

CoctCf  for  Gopps. 

Gkbbn,  J*  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment.  On  the  trial,  the  court,  among 
other  things,  charged  the  jury,  "that  if  the  proof  satisfied  them, 
that  Powell  was  in  as  the  tenant  of  Copps,  and  Bullard  came  in  by 
coUusion  with  Powell  or  under  him,  that  Bullard  would  in  law  be 
considered  as  the  tenant  of  Copps,  and  that  Copps  would  not  be 
bound,  nor  would  the  act  against  champerty  be  <q)erative  to  show 
any  title  against  him,  until  he  (Bullard)  had  held  adversely  to  Copps 
for  seven  years,  after  his  disclaimer  known  to  Copps.'' 

In  this  part  of  the  charge,  the  court  erred.  Although  it  is  true» 
that  a  tenant  cannot  resist  his  landlord,  by  virtue  of  the  statute  of 
limitations,  until  after  the  expiration  of  seven  years  from  the  date 
of  his  disclaimer  and  adverse  holding,  yet  it  does  not  follow,  as  the 
court  seemed  to  suppose,  that  the  statute  against  champerty  will 
not  apply  until  after  the  expiration  of  seven  years.  The  moment  the 
disclaimer  of  the  tenant  is  known  to  the  landlord,  his  possession 
becomes  adverse,  and  this  adverse  possession  continuing  seven 
yean,  the  statute  of  limitations  forms  a  bar  to  the  landlord's  recov* 
ery.  But  it  does  not  require  any  length  of  adverse  possession,  to 
make  asale  and  conveyance  of  the  land  so  possessed  by  another  cAom- 
perUmt.  The  fact,  that  it  is  adversely  held,  is  enough.  And  ihaJL 
fact  occurs  in  the  case  of  a  tenant,  so  soon  as  his  disclaimer  is 
known  to  the  landlord. 

3.  The  deed  from  Bullard  to  Copps,  calling  to  begin  '*at  the  ford 
of  Clinch  river,  known  by  the  name  of  Copps'  ford,  on  the  north 
side  of  said  river,  running  up  the  different  meanderings  of  said  river 
to  the  first  gut  below  where  William  Hunter  now  lives,  for  compli- 
ment," **oentaining  one  hundred  acres,  more  or  less,"  includes  all 
the  land  Bullard  owned  above  the  said  ford,  to  the  gut  aforesaid. 
And,  therefore,  the  land  in  dispute  is  included  in  the  deed  from 
BuHard  to  Jacob  Copps,  and  in  the  one  from  Jacob  Copps  to  lessor 
of  plaintiff. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded  for 
another  trial. 
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1.  Deeds  made  after  the  commeDcement  of  a  wiit,  oonfirmiiig  and  ratifying  deedi 
made  before  the  commencement  of  the  suit,  are  admindble  evidence. 

9.  It  18  not  neceesarj  that  the  witneMes  to  a  deed  confirming  a  preTious  deed 
■hould  laj  that  the  person  agning  the  deed  of  confirmation  was  the  identi- 
cal indiTidual  who  signed  the  deed  intended  to  be  confirmed.  AH  that  is  ne^ 
cessary  for  them  to  proTe,  is,  that  the  person  who  acknowledged  the  deed  of  con* 
firmation  was  the  IndiTidual  whose  name  was  sabscribod  to  the  paper  which  thej 
were  in  the  act  of  proving. 

d.  Where  a  power  of  attorney  under  which  a  deed  was  executed  was  defeotiTO* 
]y  proTen,  a  deed  of  confirmation  cured  such  defective  probate,  and  the  power  of  at* 
tomey  is  admissible  evidence,  (notwithstanding  such'defoctive  probate,)  for  the  par- 
pose  of  showing  what  acts  the  attorney  was  authorised  to  perform. 

Andrew  and  Robert  Crockett  instituted  this  action  of  eject* 
ment  in  the  circuit  court  of  Claiborne  county,  on  the  9th  day  of 
April,  1829,  against  W.  B.  Campbell,  A.  Campbell,  J.  Campbell, 
W.  P.  Campbell,  E.  G.  and  A.  Campbell,  for  the  purpose  of  recov- 
ering lands  lying  in  the  county  of  Claiborne.  After  Tarious  con- 
tinuances, the  venue  was  changed  and  the  trial  of  the  case  trans- 
ferred to  the  county  of  Grainger,|in  May,  1832.  After  a  mistrial,  it 
was  submitted  to  a  jury  at  the  January  term,  1835.  The  jury  un- 
der the  charge  of  the  Judge  rendered  a  verdict  in  favor  of  plain tiffii 
for  part  of  the  land  claimed.  Upon  this  verdict  judgment  was 
.  rendered.  The  defendants  appealed  in  error.  The  cause  in  the 
supreme  court  was  reversed  and  remanded.    See  8th  Yerger,  228. 

It  was  again  submitted  to  a  jury  at  the  August  term,  1839,  Judge 
Anderson,  presiding.  It  appeared  that  the  land  in  controversy 
was  granted  to  John  Jones  in  1787,  by  the  State  of  Virginia,  and 
lay  between  Walker's  and  Henderson's  line,  and  was  by  the  com- 
promise in  1803,  between  the  State  of  Tennessee  and  Vii^ginia, 
I^ced  within  the  jurisdiction  of  Tennessee.  John  Jones  died  bav* 
ing  made  his  will.  D.  C.  Jones,  his  administrator  with  the  will 
annexed,  made  a  power  of  attorney  to  Richard  R.  Jones  on  the 
14th  day  of  August,  1823,  to  sell  all  the  lands  of  the  deceased  in 
the  States  of  Virginia  and  Tennessee. 

The  probate  of  this  power  was  defective.  R.  R.  Jones  made  sale 
of  land  in  controversy  under  it.  The  plaintii&  as  part  of  their 
muniments  of  title  introduced  on  the  trial  the  above  power  of  at- 
torney and  deed  confirmatory  thereof,  executed  on  the  7th  day  of 
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Febraary,  183  \  This  deed  of  confirmation  purported  to  be  s^-* 
ed  by  David  C.  Jones.  It  recited  that  a  power  of  attorney  bad  been 
executed  by  him  in  1823  to  R.  R.  Jones,  authorising  said  R.  R^ 
Jones  to  sell  all  the  lands  which  J.  Jones,  deceased,  had  claim 
to  in  Virginia  and  Tennessee,  and  that  said  R.  R.  Jones  had 
made  sales  by  virtue  of  said  power  of  attorney,  and  that  doubts 
had  arisen  as  to  whether  said  power  had  been  legally  suthentica-' 
ted  so  as  to  be  evidence  out  of  the  State  of  Virgmia,  he  therefore 
confirmed  all  sales  made  and  acts  done  by  virtue  of  said  power,  and 
for  greater  certainty  appended  thereto  the  said  power  of  attor- 
ney. 

Two  witnesses  appeared  in  court  at  the  April  term  of  the  cir^ 
cuit  court  of  Claiborne  county,  1832,  and  testified  that  a  man  in 
the  county  of  An^elia,  State  of  Virginia,  called  and  known  as  Da- 
vid 0.  Jones,  executed  this  deed  of  confirmation  for  the  purposes 
therein  set  forth. 

These  deeds  were  objected  to  as  inadmissible  evidence  by  the 
defendants,  and  the  objection  sustained  and  the  deeds  rejected. 
The  jury  rendered  a  verdict  for  the  defendants.  A  motion  for  a 
new  trial  was  made,  and  being  overruled,  judgment  was  reodered, 
from  which  the  plaintiff  appealed  in  error. 

/•  A.  JUrJTtnnay,  for  plaintiff. 
Robert  McKinney,  for  defendants. 

Geeen,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment.  On  the  trial  below,  plaintiflb  f^ 
fered  in  evidence  as  part  of  their  chain  of  title,  a  deed  of  confirm 
mation  from  David  C.  Jones,  confirming  the  acts  of  Richazd  R^ 
Jones,  as  attorney  in  fact  for  said  David  C.  Jones,  together  with 
the  power  of  attorney  to  said  Richard  R.  Jones.  To  the  reading 
of  said  deed,  the  defendants  objected,  and  the  court  refused  toper<« 
mit  them  to  be  read. 

1.  It  is  insisted  that  this  deed  was  properly  rejected,  because  it 
is  dated  after  the  commencement  of  this  suit.  We  do  not  think» 
that  the  time  of  the  execution  of  the  deed  is  material.  The  power 
of  attorney  to  Richard  R.  Jones,  (whose  acts  under  that  power  are 
confirmed  by  this  deed,)  is  dated  anterior  to  the  commencement  of 
the  suit;  and  as  this  deed  of  confirmation  does  not  purport  to  convey 
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any  thing,  if  the  deeds  confirmed  were  executed  and  properly 
proved  and  regbtered  before  the  suit  was  commenced,  they  would 
pass  the  title  by  force  of  this  confirmation,  and  vest  it  in  the  bar* 
gainee  from  their  date.  The  deed  of  confirmation  makes  the  acts 
of  the  attorney  good  at  the  date  they  were  performed. 

2.  Objection  is  taken  to  the  probate  of  this  deed,  because  th^ 
witnesses  do  not  say  that  David  C.  Jones,  who  executed  this  deed 
of  confirmation  is  the  very  identical  David  G.  Jones  who  executed 
the  power  of  attorney  to  Richard  R.  Jones.  This  is  certainly  no 
part  of  the  proof  that  witnesses  to  a  deed  are  called  upon  to  make. 
How,  for  instance,  could  the  witnesses  to  a  deed  know  whether  the 
bargainer  was  the  identical  grantee  to  whom  the  land,  he  sells,  was 
granted?  All  the  identity  that  it  is  necessary  for  them  to  prove,  is, 
that  the  person  who  acknowledges  the  deed  before  them,  was  the 
individual  whose  name  was  subscribed  to  the  paper,  the  execution 
of  which  they  witnessed,  and  were  in  the  act  of  proving.  This, 
they  did  prove.  They  say,  that  a  man  in  Amelia  county,  Virginia, 
called  and  known  as  David  C.  Jones,  executed  the  deed  of  con- 
firmation. 

3.  It  is  insisted  that  the  power  of  attorney  should  not  have  been 

received,  because  the  prolate  thereof  is  defective.    But  the  deed 

of  confirmation  recites  this  paper,  and  confirms  the  acts  which  had 

been  done  by  virtue  of  the  power  it  purports  to  confer.  It  is  ne-> 
cessary  it  should  be  read,  in  order  that  it  might  be  seen  what  acts 

Richard  R.  Jones  was  authorised  to  perform,  and  consequently, 
whether  the  deed  executed  by  Richard  R.  Jones,  was  made  in  pur- 
suance of  the  power,  and  was  confirmed  by  the  deed  of  the  7th  of 
February,  1831.  It  was  on  account  of  the  defect  in  the  probate 
of  the  power  of  attorney,  that  the  deed  of  confirmation  became 
necessary.  This  deed  of  confirmation,  therefore,  was  improperly 
rejected,  and  the  judgment  must  be  reversed  and  the  cause  reman- 
ded  for  another  trial. 
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The  State  vs.  Caqi«e  and  Boumo^ 

In  &n  indictment  against  peiraons  for  Kving  and  co-habitjng  together  in  lewd* 
neea,  it  is  not  neoeesary  that  it  should  be  charged  that  sucii  living  and  ccKhabitivg 
together  in  lewdness  was  notorious.  The  notoriety  of  such  conduct  conetitntt* 
no  part  of  the  offence. 

At  the  April  term,  of  the  circuit  court  held  for  Sevier  county, 
1840,  the  grand  jur)^  indicted  EKjab  Gagle  and  Betsy  Holing  for 
the  offence  of  lewdness. 

The  indictment  charges  that  on  "the  1st  day  of  January,  1840, 
and  upon  divers  other  days  between  that  day  and  (be  day  of  the 
filing  of  the  indictment,  Elijah  Cagle,  of  the  county  of  Sevier,  Iet 
borer,  and  Betsy  Boling  of  samfe  cdunty,  [spiiister,  being  persons  ef 
evil  disposition  and  designing  to  corrupt  the  morals  of  the  pe<^ki 
of  the  State  unlawfully^  openly  and  publicly  did  Kve,  dwell  and 
co-habit  together  in  lewdness  and  adultery  in  the  county  of  Sevier^ 
they  being  unmarried  to  and  with  each  other ,'^  &c. 

The  defendants  pleaded  not  guilty  to  the  charge,  and  issue  was 
joined  thereupon.  At  the  August  term,  succeeding,  the  cause  was 
submitted  to  a  jury  upon  the  evidence.  The  jury  not  being  able 
to  agree  a  mistrial  was  entered  by  consent,  and  the  defendants  ttf* 
cognized  to  appear  at  the  succeedii^term.  At  the  December  term, 
the  cause  was  again  submitted  to  a  jury,  who  found  defendants  guil- 
ty as  charged  in  the  indictment.  Upon  motion  of  the  deii^ndants  HA 
verdict  was  set  aside  and  a  new  trial  granted  them,  and  they  were 
recognized  to  appear  at  the  April  term,  1841. 

At  the  April  term  it  was  again  submitted  to  a  jury,  Scott,  judge, 
presiding.  It  appeared  that  Cagle  was  a  resident  of  the  county  of 
Sevier;  that  he  owned  a  tract  of  land  upon  which  he  and  his  fami- 
ly, consisting  of  a  wife  and  several  children,  resided;  that  Betsy 
Boling,  a  single  woman,  had  resided  for  several  years  upon  the  land 
of  Cagle  and  continued  to  reside  thereupon;  that  she  lived  in  a 
house  about  a  quarter  of  a  mile  from  the  dwelling  house  of  Cagle^ 
that  she  had  three  bastard  children^  two  of  which  had  been  bom 
during  the  residence  of  said  Betsy  on  the  land  of  Cagle;  that  Ca- 
gle's  wife  had  become  dissatisfied  with  the  residence  of  said 
Betsy  Boling  on  the  land  of  her  husband,  Cagle,  and  had  left 
the  place  and  refused  for  a  considerable  length  of  time  to  live 
with  Cagle;  that  Cagle  had  been  seen  to  go  to  bed  with  Betsey; 
that  he  had  been  also  with  her  under  the  shade  of  a  tree  alone  in 
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the  woods;  that  Cagle  paid  the  fees  of  the  physician  attendant  up* 
xm  Betsy  at  the  birth  of  her  last  child;  that  his  brother  had  ex- 
poetalated  with  him  on  the  subject  of  his  conduct,  and  that  he  had 
jHud  that  be  would  do  ss  he  pleased.  Such  was  the  substance  of 
the  testio^ooy  introduced  to  the  jury* 

The  court  charged  the  jury*  that  the  questbn  before  them  was 
whether  the  crime  charged  in  the  indictment  had  been  made  out  in 
proof,  that  they  were  the  sole  judges  of  the  credit  of  witnesses,  the 
weight  of  evidence  and  of  what  facts  were  sworn  to  by  the  witness- 
^  that  if  they  were  satisfied  that  the  defendants  ha^  been  guiky 
of  the  illicit  and  adulterous  intercourse  as  charged  upon  them  in 
the  indictment,  within  twelve  months  preceding  the  finding  the 
indictmentythey  should  say  so;  that  it  was  not  necessary  that  proof 
sbpidd  be  introduced  that  the  parties'  were  actually  seen  in  the  act 
af  adultery  or  that  they  were  publicly  detected;  that  it  was  not  ne- 
cessary that  there  should  be  any  public  eidliibitlon  of  indecency  to 
jCOBStitute  the  offence;  that  it  mattered  not  how  secretly  the  parties 
may  have  in  fact  perpetrated  their  acts  of  adulterous  and  un- 
lawful intercourse^  provided  they  lived  and  co-habited  together 
openly  and  publicly. 

The  jury  returned  a  verdict  of  guilty.  A  motion  was  made  for 
a  new  trial.  This  motion  was  overruled.  The  defendants  then 
moved  in  arrest  of  judgment  on  the  ground  that  there  was  no  in- 
^ctable  oflence  ohaiged  against  them,  it  not  being  charged  that 
the  living  and  co-habiting  of  the  defendants  together  was  '^noto- 
jrious.''  The  court  sustained  this  motion  and  arrested  the  judg- 
ment 

From  this  judgment,  Gray  Garret,  attorney  general,  appealed  in 
error  to  the  supreme  court,  and  defendants  were  recognized  to  ap- 
pear accordingly. 

Attorney  Qeneralf  for  the  State. 

ReneaUf  for  defendants,  relied  on  Crisfuim  and  Ligan  vs.  Tfte 
State,  2  Yerg.  586. 

Rbbse,  J.  delivered  the  opinion  of  the  court. 

Cagle  and  Boling  were  indicted  and  convicted  for  the  offence  of 
"unlawfully,  openly  and  publicly  dwelling  and  co-habiting  together 
in  lewdness  and  adultery,  being  unmarried  to  and  wHh  each 
other." 
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The  judgment  was  arrested  by  the  circuit  court  upon  the  ground 
that  the  living,  dwelling  and  co-habiting  together  in  lewdness  and 
adultery,  being  unmarried,  is  not  charged  in  the  indictment  to 
have  been  notorious.  For  the  State  it  is  urged,  that  if  two  per- 
sons of  difTering  sex,  live,  dwell  and  co-habit  together  with  the  ap* 
parent  relation  of  man  and  wife,  without  in  fact  being  married, 
and  therefore  in  lewdness  and  adultery,  although  the  fact  of  being 
unmarried  might  not  be  generally  known  or  notorious,  the  offence 
would  be  indictable  without  alleging  or  provingsuch  notoriety,  the 
gravamen  of  the  offence  consisting  in  the  adulterous  co-habitation 
of  unmarried  persons,  and  not  in  the  general  knowledge  of  the 
community  of  the  negative  fact  of  their  being  so  unmarried.  And 
this  is  probably  correct.  The  allegation  of  notoriety,  however,  ia 
the  case  before  us,  if  necessary,  is  sufficiently  made  by  the  terms, 
"openly  and  publicly."  We  see  no  reason  therefore,  why,  upon 
the  ground  suggested,  the  judgment  should  have  been  arrested. 

But  a  writ  of  eiror  on  the  part  of  the  defendants  has  been  pros- 
ecuted for  the  alle;red  misdirection  of  the  judge  in  his  charge  to  the 
jury,  and  for  his  refusal  to  grant  a  new  trial.  It  is  insisted  that  the 
charge  of  his  Honor  involves  the  position  that  a  secret  and  single 
act  of  adultery,  if  proved,  constitutes  an  indictable  offiince.  Iso- 
lated expressions,  or  detached  portions  of  the  charge,  considered 
seperately  might  maintain  the  assertion.  But  the  entire  charge, 
fairly  considered,  in  its  scope  and  meaning,  and  with  reference  to 
the  allegation  and  proof,  leads  us  to  believe  that  such  was  not  the 
statement  of  the  judge,  and  such  could  not  have  been  the  infer- 
ence of  the  jury  from  what  was  said.  We  deem  it  unnecessary 
here,  of  course  to  extract  the  charge  of  the  court,  such  being  our 
conclusion  as  to  its  meaning.  There  b  no  pretence  to  ask  for  a 
new  trial  upon  the  facts  proved. 

The  judgment  of  the  circuit  court,  therefore,  in  arresting  the 
judgment,  will  be  reversed,  and  this  court  will  render  judgment 
upon  the  verdict  of  the  jury. 
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RooBEs  vs^  Love,  et  als, 

1.  Where,  from  the  nature  of  the  aj^rtemeDt,  a  special  (kmand  is  necessary,  but 
Che  deiiiaDdi»Doc  arerred  ia  the  declaration,  suoh  omissicm  will  be  cored  bj  rer* 
^ot,  and  the  formal  *^*iapiiu  reguuUtu^^  held  sufficient;  and  this  spot)  the  ground, 
that  a  recovery  would  not  hare  been  Buffered  by  the  court,  unless  a  special  request 
liad  been  shown  in  proof. 

a.  Where  A.  was  the  owner  of  a  furnace,  and  B.  of  a  forge,  and  A.  agreed  to 
furnish  B.  with  five  hundred  tons  of  pig  metal  as  B.  should  need  such  metal  for 
manufttcture :  Held,  that  B.  was  not  entitled  to  demand  and  have  delivered  to  him 
the  whole  amount  of  five  hundred  tons  at  once,  and  that  the  obligation  to  iupplj 
was  limited  to  the  wants  of  B.'s  manufactory,  and  that  B.  was  bound  from  time  to 
iime  to  notify  A.  of  the  wants  of  his  establishment. 

William  R.  Love,  one  of  the  partners  of  the  firm  of  W.  R.,  James 
&  Preston  Love,  having  made  an  affidavit  before  the  clerk  of  the 
circuit  court  of  Sevier  county,  that  they  were  unable  to  bearthe 
expenses  of  the  law-suit  they  were  about  to  commence,  and  that 
they  were  justly  entitled  to  the  recovery  of  an  amount  within  the 
jurisdiction  of  the  circuit  court,  obtained  a  writ  in  covenant,  against 
Micajah  C.  Rogers,  on  the  4th  of  August,  1838,  in  accordance  with 
the  provisions  of  the  act  of  1821,  ch.  23,  for  the  benefit  of  poor  per- 
sons.   N.  &  G.  p.  533. 

This  writ  was  executed,  and  the  court  at  the  August  term,  1838» 
^appointed  Hynds  and  Peck,  attomies  at  law,  by  virtue  of  the  pro- 
visions of  the  3d  section  of  said  act,  to  prosecute  the  said  suit  for 
the  benefit  of  said  plaintifis. 

The  declaration  set  forth  a  covenant,  signed  by  Love  &  Brothers 
tmd  by  Rodgers,  which  recited,  that  Love  &  Brothers  had  on  the 
1st  day  of  November,  1836,  sold  a  furnace,  in  Sevier  county,  to 
Rodgers,  and  ''in  part  consideration  of  such  sale,  said  Rodgers  binds 
himself  to  furnish  said  Love  &  Brothers  with  what  merchantable 
pig  iron  they  may  be  able  to  manufacture  into  bar  iron  or  blooms, 
at  their  forge  or  foi^es,  in  Sevier  county,  not  exceeding  five  hun- 
dred tons  of  pig  iron  per  annum,  to  be  delivered  at  the  furnace 
aforesaid,  as  they  may  need  them.    And  the  said  Love  &  Brothers 
on  their  part,  agree  to  pay  to  said  Rodgers,  one  ton  of  merchantable, 
well  assorted  bar  iron,  for  every  four  tons  of  pig  iron  they  may  get 
of  said  Rodgers,  payable  quarterly,  from  and  after  the  1st  dtfy  of 
April,  at  Pigeon  Forge,  or  not  more  than  that  distance  from  Sevier- 
ville.    That  is,  at  the  end  of  each  quarter,  they  are  to  pay  for  what 
pig  iron  they  may  have  had ;  and  for  a  violation  on  the  part  of  either, 
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the  party  in  default,  shall  be  liable  in  damages  to  the  other.  The 
said  Rodgers  further  agrees  ta  let  the  said  Love  &  Brothers  have 
what  metal  they  may  need  for  their  own  use  at  their  forge,  cast 
into  hammers,  plates,  stands,  &c.,  at  the  same  price  they  receive 
pig  metal;  the  said  Love  &  Brothers  paying  the  moulders  for  cast* 
ing  them  the  customary  prices.  This  contract  to  take  effect  and 
remain  in  force  for  and  during  the  term  of  eight  years,  from  and 
after  the  1st  day  of  April  next.  For  the  true  performance  of 
which,  the  parties  bind  themselves  iQ  the  pena)  suin  of  twenty 
thousand  dollars  to  each  other." 

And  the  plaintiff  averred,  that  the  defendant  did  notfbrnlsh  the 
8ud  plaintiffs  what  merchantable  pig  iron  they  were  able  to  manu- 
facture into  bar  iron  or  blooms  at  their  forge,  in  Sevier  county,  not 
^exceeding  five  hundred  tons  per  annum,  delivered  to  the  said  p)ain^ 
tifis  at  said  furnace  as  th^y  needed  them,  from  the  1st  day  of  April, 
1837,  to  the  1st  day  of  April,  1838,  according  to  the  true  intent  and 
meaning  of  said  agreement ;  and  so  the  plaintifik  in  fact  say,  that 
the  said  defendant,  though  often  requested  to  keep  and  perform  his 
said  covenant  with  the  plaintiffs,  hath  wholly  failed  and  refused,  tq 
the  damage  of  the  said  plaintiffs  eight  thousand  dollars. 

The  defendant  pleaded,  that  he  had  kept  and  performed  his  covt 
eaant,  and  upon  this  plea  issue  was  joined. 

The  cause  was  continued  till  the  August  term,  1840,  when  it 
submitted  to  the  jury,  R.  M.  Anderson,  judge,  presiding. 

It  appeared,  that  Rodgers  took  possession  of  the  furnace  under 
the  covenant,  but  that  he  failed  to  supply  the  forge  witli  metal  ac- 
cording to  covenant,  and  that  in  the  second  and  third  quarters  of 
the  year,  beginning  on  the  1st  day  of  April,  1837,  and  ending  on 
the  1st  day  of  April,  1838,  the  plaintiffs  received  of  the  defendant 
aome  fifteen  tons  of  pig  metal.  In  the  last  quarter  there  were  some 
twenty  tons  received,  some  of  which  was  bad  metal;  that  Uie 
plain ti£  had  two  fire-places  in  blast;  that  Rodgers  failed  to  fur- 
nish the  pig  metal,  and  that  in  consequence  the  forge  was  idle  a 
great  part  of  the  year,  &c.,  and  that  if  kept  in  employment  dur* 
ing  the  whole  year,  the  profits  arising  therefrom  would  have  been 
aome  seven  or  eight  thousand  dollars. 

There  was  much  contradictory  testimony  submitted  to  the  jury, 
in  regard,  to  the  profits  of  the  establishment  if  supplied  with  metal, 
to  the  length  of  time  the  forge  would  have  been  necessarily  stop- 
ped by  low  water,  by  the  necessity  of  repairing,  &c. 
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It  did  not  appear  that  there  was  a  demand  made  at  the  fomace 
for  the  pig  metal,  but  that  a  demand  was  made  at  Sevierrille,  in 
the  county  of  Sevier,  and  information  given,  that  the  metal  could 
not  be  got  upon  application  at  the  furnace  or  elsewhere. 

The  jury,  under  the  charge  of  the  court,  rendered  a  verdict  in 
favor  of  the  plaintiff,  for  the  sum  of  six  thousand  dollars. 

A  motion  for  a  new  trid  was  made  by  deifendant  and  overruled, 
and  amotion  for  an  arrest  of  judgment  was  also  maide  and  over- 
ruled.   The  defendant  appealed  in  error  to  the  supreme  court. 

iStcan,  for  Rodgers. 

Hyinds  and  Peck^  for  Love  and  Brothers/ 

Reese,  J.  delivered  the  opinion  of  the  court. 

Irhis  is  an  action  of  covenant.  The  covenant,  among  other 
things,  recited  that  Rogers  purchased  of  Love  &  Brothers  their 
furnace,  in  part  consideration  of  which,  he  bound  himself  to  fur- 
nish them  with  what  merchantable  pig  iron  they  might  be  able  to 
manufacture  into  bar  iron  or  blooms  at  their  forge  or  forges  in  Se- 
tier  county,  not  exceeding  five  hundred  tons  of  pig  iron  per  an- 
num, to  be  delivered  at  the  furnace  aforesaid,  as  they  might  need 
it.  And  the  Loves  on  their  part,  agreed  to  pay  to  said  Rod- 
gers one  ton  of  merchantable,  well  assorted  bar  iron,  for  every 
four  tons  of  pig  iron  they  might  get  of  the  said  Rodgers,  payable 
quarterly  at  Pigeon  Forge,  or  not  more  than  that  distance  from 
Sevierville.  That  is ;  at  the  end  of  eac'i  quarter,  they  were  to  pay 
for  what  pig  iron  they  may  have  got.  The  breach  assigned  in  the 
declaration  is,  that  defendant,  Rodgers,  did  not  furnish  plaintiffs 
below,  with  what  merchantable  pig  iron  they  were  able  to  manu- 
facture into  bar  iron  or  blooms  at  their  forge  in  Sevier  county,  not 
exceeding  five  hundred  tons  per  annum,  delivered  to  the  said 
plaintiffs  at  said  furnace  as  they  needed  them,  from  the  1st  day  of 
April,  1837,  to  the  1st  day  of  April,  1838,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of  said  agreement,  although  of- 
ten requested,  &c.  And  to  this  declaration,  the  defendant  pleaded 
"covenant  performed." 

Upon  the  trial,  the  court  charged  the  jury,  that  the  true  con- 
struction of  the  covenant  was,  that  the  covenants  were  mutual  and 
independant  covenants.    That  the  provisions  of  Mhe  act  of  1807, 
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did  not  apply  to  the  case;  nor  was  a  special  request  necessaryi  but 
the  common  request  in  the  declaration  was  sufficient  on  the  issue 
joined;  that  the  defendant,  by  the  terms  of  his  covenant,  was 
bound  at  all  times  from  the  1st  April,  1837,  to  1st  April,  1838,  to 
have  at  his  furnace  the  whole  amount  of  the  pig  iron,  not  exceed- 
ing five  hundred  tons.  And  if  the  plaintiffs  had  at  any  time  ap'^ 
plied  for  the  five  hundred  tons  of  pig  iron  at  once,  it  would  have 
been  evidence  that  they  needed  it,  and  if  it  was  not  delivered,  that 
would  have  been  a  breach  of  that  covenant.  The  court  also  charg- 
ed the  jury,  that  it  was  not  necessary  for  the  plaintifl^  to  make  out 
in  evidence,  that  they  had  not  received  the  pig  metal,  but  that  proof 
that  it  had  been  demanded  at  Sevierville,  and  information  had,  that 
there  was  no  metal,  would  excuse  a  demand  being  made  at  the  fur- 
nace, and  amounts  to  a  demand. 

Plaintifis  obtained  a  verdict,  and  the  defendant  moved  in  arrest 
of  judgment,  which  the  court  refused. 

The  question  raised  by  the  motion  in  arrest  of  judgment  is, 
whether,  where  from  the  nature  of  the  agreement,  a  special  de- 
mand is  necessary,  but  not  averred  in  the  declaration,  such  omission 
will  be  aided  by  verdict  and  the  formal  soRpitcs  requisitus  be  held 
suflSicient  7 

Of  this  we  have  no  doubt,  both  upon  reason  and  authority.  It 
falls  within  the  general  rule  applicable  to  such  cases ;  it  is  the  de- 
fective statement  of  a  title,  and  not  the  statement  of  a  defective 
title  ;  and  the  omission  is  cured  by  verdict,  upon  the  ground,  thai 
a  recovery  would  not  have  been  suffered  by  the  court,  unless  the 
omission  had  been  supplied  in  proof,  and  the  special  request  shown. 
There  is  no  error,  therefore,  in  the  refusal  of  the  court  to  arrest 
the  judgment.  But  we  we  are  satisfied  that  the  charge  of  the  court 
to  the  jury  is  erroneous,  the  court  having  misapprehended  the 
meaning  and  legal  effect  of  the  covenant.  It  seems  obvious,  that 
the  contracting  parties,  manufacturers  of  iron,  the  one  owning  a 
furnace  of  pig  metal,  and  the  other  owning  forges  of  bar  iron,  to 
be  carried  on  through  the  year,  could  not,  and  did  not,  intend  that 
so  much  as  five  hundred  tons  should  have  been  furnished  at  once; 
because  in  the  nature  of  things  the  one  could  not  at  once  supply,  or 
the  other  at  once  need  so  large  an  amount.  The  five  hundred  to^s 
are  the  maximum  of  the  aggregate  amount  to  be  distributively 
delivered  at  the  furnace,  in  convenient  quantities,  throughout  the 
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year»  as  the  same  mighty  according  to  circumstances^  be  needed 
from  time  to  time,  by  the  manufacturer  of  the  bar  iron. 

As  Rodgers  was  not  bound  to  deliver  five  hundred  tons  of  pig 
iron  during  the  year  to  the  Loves,  but  only  so  much,  not  exceed* 
ing  that  amount,  as  they  might  need  during  the  year  at  their  man- 
ufactories, his  obligation  from  time  to  time  to  supply,  was  necessar 
rily  limited  by  their  wants,  from  time  to  time,  to  consume ;  and, 
therefore,  from  the  nature  of  the  thing,  it  was  incumbent  upon  the 
Loves,  from  time  to  time,  to  notify  Rodgers  of  the  extent  of  their 
wants,  and  to  demand,  as  needed,  a  convenient  supply. 

Entertaining  these  views  of  the  meanmg  of  the  contract,  and  of 
the  reciprocal  duties  of  the  parties  to  each  other,  it  becomes  neces- 
sary to  reverse  the  judgment,  and  grant  a  new  trial. 


AfxLLEB,  ettiiSf  vs*  Moore,  Chairmafi* 

1.  On  a  motion  made  on  a  collector's  bond  for  unpaid  balance  of  county  taxei, 
it  ia  not  neceesary  that  the  county  trustee  should  show  that  the  bond  was  acknowl- 
edged before  the  county  coart  and  approved  by  that  tribunal.  The  statute  of 
1835 only  requires  thatthe  bond  should  be  approved  by  the  county  court.  Wheth^ 
«r  it  waa  or  was  not  approved  by  the  county  court  is  matter  of  defence. 

S.  Where  the  condition  of  collector's  bond  waa  to  collect  and  pay  over  the  coun* 
Ij  taxes  without  saying  to  whom,  such  bond  would  be  valid  notwithstanding,  the 
law  directing  to  whom  the  payment  should  be  made* 

a.  llie  coUector  of  county  taxes  against  whom  a  motion  is  made  for  unpaid 
balance  under  the  fourteenth  section  of  the  act  of  1835,  is  entitled  to  a  trial  of 
the  fhcts  of  bis  case  by  jury  under  the  provisions  of  the  fourteenth  section  of  said 
act.  If  it  be  doubtful  whethef  a  defendant  claiming  the  privilege  of  trial  by  jury 
viidar  ttatatory  provisions  is  entitled  thereto,  the  defendant  should  have  the  benefit 
of  that  doubt,  that  mode  of  ascertaining  disputed  facts  bdng  so  congenial  with 
eodUBon  law  right  and  the  cherished  principles  of  our  constitution. 

4.  The  fact,  that  the  court  had  discharged  the  ju^  at  the  time  the  application 
was  made,  is  not  good  ground  of  refusal,  for  if  the  court  had  no  power  to  summon 
« jury  of  talisman,  a  continuance  should  have  been  ordered.  ^ 

Green  Moore,  chairman  of  the  county  court  of  Johnson  county, 

by  Brab8on»  attorney  general,  moved  the  circuit  court  of  Johnson 

oounty»  at  the  March  term,  1640,  for  judgment  against  Miller, 

sheriff,  and  his  securities  for  unpaid  balance  of  the  county  taxes. 

The  attorney  general  introduced  as  testimony  to  the  court   a 
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tx>nd  signed  by  Miller  and  others,  payable  t<y  Green  Moore,  diait^ 
man  of  the  county  court  of  Johnson  county  and  his  successora  in 
office,  for  the  use  of  the  county  of  JohnsoUi  in  the  penal  sum  of 
$3,344. 

The  condition  of  this  bond  was  in  the  following  Words:  '^  Where- 
as the  above  bound,  R.  Miller,  is  duly  and  constitutionally  elected 
sherifT  and  collector  of  the  county  taxes  for  the  county  of  John- 
son for  the  year  1839,  from  the  1st  Monday  in  August  Now  if 
the  said  Miller  shall  collect  all  the  county  taxes  due  said  county, 
which  by  law  he  ought  to  collect,  and  account  for  and  pay  over  all 
taxes  by  him  collected,  or  which  ought  to  be  collected,  on  the  1st 
day  of  December,  1839,  then  this  bond  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue." 

On  this  bond  was  the  following  certificate:  "I,  Richard  C. 
White,  clerk  of  the  county  of  Johnson  county  do  hereby  certify 
the  within  to  be  a  true  copy  of  the  original  which  appears  of  re- 
cord.   Witness,"  &c. 

The  attorney  general  then  produced  the  tax  list  and  proved  that 
a  copy  of  it  had  been  delivered  to  sheriff  Miller,  in  due  time  as 
prescribed  by  the  statute.  This  statement  showed  the  aggregate 
of  taxes  due  the  county  for  1839,  to  be  $1, 972  30. 

Upon  this  proof  he  demanded  a  judgment  against  the  defendant 
and  his  securities.  The  defendants  then  demanded  a  jury.  The  ju- 
ry for  the  term  were  however  discharged,  and  the  court  refused  the 
application  and  proceeded  to  hear  the  argument  of  the  cause. 

The  defendant's  couosel  then  urged  that  the  attorney  general 
had  introduced  no  proof  to  show,  1st  that  the  sheriffhad  collected  the 
monies  in  the  tax  list,  or  any  part  thereof.  2nd.  that  the  act  of 
1835,  sec.  2,  requires  that  the  bond  should  be  taken  payaUe  to  the 
county  trustee,  and  not  being  so  taken  it  was  not  in  pursuance  of 
statute  and  no  motion  would  lie  upon  it. 

The  court,  Powell,  judge,  however,  overruled  the  objections  and 
after  allowing  the  defendants  certain  credits  for  payments  made, 
rendered  judgment  against  them  for  the  unpaid  balance  of  $811 
38  [and  12^  per  centum  damages  thereupon.  From  this  judg- 
ment defendants  aj^ealed  in  error. 

• 

R.  /.  McKinney^  for  sheriff  and  securities. 
Atiomey  Oenerdl^  for  The  State. 
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J.  detivered  tha  opinion  of  the  court. 

Various  grounds  of  error  have  been  alleged  here  on  the  part  of 
the  plaintiffs,  as  1st,  that  the  bond  produced  does  not  appear  to 
have  been  taken  by  and  before  the  county  court,  and  acknowl* 
edged  and  approved,  &;c,  and  the  case  in  9th  Yerger  is  referred  to. 
But  in  that  case  the  very  point  in  issue  was  the  acknowledgment 
in  the  county  court,  and  it  was  shown  negatively  not  to  have  been 
acknowledged,  &c.  Besides,  the  statute  under  which  this  bond 
was  taken,  directs  only  that  it  be  approved  by  the  county  court  and 
recorded.  If  it  could  be  shown  negatively  nbt  to  have  been  so  ap- 
proved, the  case  referred  to  in  9th  Yer.  p.  11,  would  embrace  it. 

2nd.  The  condition  of  the  bond  is  that  the  collector  shall  pay 
and  account  for  the  county  taxes,  &c.,  without  stating  to  the  trus- 
tee of  the  county.  But  where  a  bond  was  made  payable  to  the 
treasurer  of  Tennessee,  there  being  then  no  such  officer,  this  court 
held  that  the  word  West  might  be  supplied  before  Tennessee,  be- 
cause the  law  designated  the  person  to  whom  the  payment  should 
be  made,  which,  in  principle,  we  think  controls  the  point  before  us. 

3d.  But  it  is  said  that  the  defendants  below  were  entitled  to 
have  had  the  facts  found  by  a  jury,  if  they  so  requested,  and  the 
record  shows  that  such  request  was  made;  but  it  is  said  here,  that 
this  concession  of  a  jury  is  contained  in  the  14th  section  of  the  act 
of  1835,  ch.  15,  which  confers  on  the  comptroller  through  the  at- 
torney general  of  the  district  on  behalf  of  the  State  and  in  the 
name  of  the  Governor,  the  right  to  make  the  motiorufor  State  tax- 
es and  thb  motion  was  made  on  the  following  or  15th  section,  which 
contains  no  such  concession.  The  provision  is ''that  in  all  cases,  at 
the  request  of  the  defendant,  a  jury  shall  be  empannelled  by  the 
court,  who  shall  find  the  facts  before  the  judgment  shall  be  render- 
ed." The  comprehensive  character  of  the  phriase  in  all  cases,  and 
the  reason  of  the  thing  applying  with  as  much,  if  not  greater 
force  to  county,  than  to  State  taxes,  more  than  counteracts  the  ar- 
gument arising  from  the  mere  order  of  place.  Besides,  if  it  were 
doubtful,  the  party  claiming  the  concession  should  have  all  the 
benefit  of  the  doubt,  because  claiming  that  mode  of  ascertaining 
disputed  facts  which  is  so  congenial  with  common  law  right  and 
the  cherished  principles  of  our  constitution.  And  the  fact,  that 
when  the  application  for  a  jury  trial  was  made,  the  jury  had  been 
discharged,  can  make  no  difference,  for  if  the  court  had  no  power 
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to  summon  a  jury  of  talismen,  still  a  continuance  should  have  been 
ordered. 

For  this  reason  we  reverse  the  judgment  of  the  circuit  court,  and 
remand  the  cause  for  further  proceedings. 


DoBKiNs  VS.  Thb  Stat& 

1.  To  coDttitate  gaming,  there  must  be  a  wager«  and  the  event  opon  wMeh  the 
wager  depended,  must  be  decided. 

2.  A  charge  in  a  presentment  or  indictment,  that  the  defendant  *^bet  upon  a 
horse  race,"  does  not  charge  an  oflenoe«  as  each  words  do  not  ex  vi  iermbu  import 
that  the  race  was  run. 

Alexander  Dobkins  was  convicted  in  the  circuit  court  of  Clai* 
borne  county,  at  the  September  term,  1837,of  **betting  on  a  horse 
race,"  and  sentenced  to  pay  a  fine  of  five  dollars  and  costs  of  pro* 
secution.  He  moved  the  court  to  arrest  the  judgment,  on  the 
ground,  that  the  presentment  did  not  charge  the  defendant  with 
any  oifence  against  the  laws  of  the  State,  the  defendant  being 
charged  only  with  ^'betting,  unlawfully,  twenty  dollars  on  a  horse 


race.'* 


The  court,  R.  M.  Anderson,  judge,  presiding,  overruled  thb 
motion,  and  gave  judgment  against  him,  from  which  he  appealed 
in  error. 

Peckf  for  Dobkins. 

Attorney  General^  for  the  State,  cited  Bagky  vs.  Tike  SUatB^ 
1  Humphreys,  486 :  Bennett  vs.  The  State,  3  Yerger,  472 :  3 
Yerger,  281. 

Reese,  J.  delivered  the  opinion  of  the  court 

The  indictment  charged,  that  Dobkins  and  one  Jones,  ^upon  the 
1st  day  of  March,  1838,  upon  the  plantation  of  Joseph  McVay  and 
William  McVay,  in  the  county  of  Claiborne,  unlawfully  did  bet 
twenty  dollars  upon  a  horse  race.  And  the  jurors  further  present 
and  say,  that  said  horse  race  was  not  run  upon  a  track  or  path  kept 
for  the  purpose  of  horse  racing.**    And,  therefore,  the  plaintiff  in 
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«rror,  here  enquires,  was  the  race  run  at  all,  or  upon  any  track  ? 
It  is  certainly  not  so  averredin  the  indictment,  unless  the  words  **d\d 
bet  upon  a  horse  race,"  by  their  own  proper  meaning  and  force, 
announce  that  the  race  had  "come  off"  or  been  executed.  This 
court,  acting  in  pursuance  of  the  remedial  principle  prescribed  by 
the  act  of  1824,  ch.  5,  sec.  5,  for  suppression  of  gaming,  has  held» 
that  the  words  'Mid  ganMe"  and  "did  game^  contain  and  express, 
€x  vi  termini^  the  conjoint  facts  that  abet  or  wager  was  laid,  and 
that  the  act  to  which  it  related  was  executed.  This  was  going  a 
good  ways,  and  to  the  very  verge.  But  here  is  the  term  ^beT  up- 
on a  horse  race,  and  to  contend  that  the  ewrU  or.  "coming  off"  of 
tlie  race  itself,  as  an  act  executed,  is  fairly  involved  in  the  meaning 
of  the  term,  would  be  to  stretch  that  term  into  an  amplitude  of 
meaning,  violative  of  the  language. 

We  are  of  opinion,  therefore,  that  the  judgment  in  this  case  ren* 
dered,  must  be  reversed  and  arrested,  and  that  the  defendant  go 
hence  without  day,  &c. 


Kon. — For  the  Tarious  dedcdons  of  this  State  on  the  Bubjeet  of  gaming, 
Cook's  Rep.  383:  Peck,  93,  196:  Martin  &  Yerger,  137,  129,  263:  2  Yerg.  273, 
472,  534:  3  Yerg.  469:  5  Yerg.  144,  184,  363,  367:  6  Yerg.  288:  9  Yerg.  184, 
;B89:  Meigs,  99:  1  Humphreys,  384,  486. 


Roach  t».  Damron ,  ei  oL 


1.  Trespass  fuare  dautvanfiegU  is  a  locfil  action,  and  the  land  upon  whieh  the    ^  ' 
trespass  is  committed,  must  be  proved  to  la^  in  the  county  in  which  the  action  is    ^  ^  - 
brooght.    A  verdict  does  not  cure  deficiency  of  proof  in  this  respect. 

2.  ne  fact,  that  A.  has  personal  property  within  the  enclosure  of  B.,  does  not  i 
Authorise  A.  to  enter  the  enclosure  of  B.  for  the  purpose  of  taking  his  property,  j 
Be  should  demand  it  of  the  owner  of  the  land,  and  if  he  refused  him  permission  to  / 
take  it,  such  refusal  would  be  evidence  of  a  conversion,  for  which  an  action  of  tro*  ' 
vcr  would  lie. 

James  Roach  instituted  an  action  of  trespass  quare  dausum 
fregii  in  the  circuit  court  of  Knox  countyi  on  the  38th  of  May, 
1840,  against  John  Damron  and  George  Arnold.  At  the  June 
term,  the  plaintiff  cfec&xred,  1st,  that  he  was  lawfully  possessed  of  a 
certain  tract  of  land,  in  the  county  of  Knoz»  and  that  the  defend- 
ants without  right,  with  force  and  arms,  entered  upon  the  land, 
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threw  down  the  feaces,  by  which  the  laad  was  enclosed,  and  there* 
by,  foarteen  head  of  cattle,  beloDgiog  to  the  plamtiff,  made  their 
escape  and  were  lost  to  the  plaintiff. 

3.  That  the  defendants  entered  upon  the  prembes,  so  enclosed  by 
fences,  with  a  wagon,  horses  and  mules,  and  sebed,  took  and  car* 
ried  away  twenty  loads  of  stone,  of  the  value  of  two  doUai9  per 
load. 

The  defendants  pleaded  not  guilty,  and  bsue  was  takra  iqxia 
thb  plea. 

At  the  February  term,  1841,  Judge  Scott  presiding,  the  caus« 
was  submitted  to  a  jury. 

It  appeared  in  evidence,  that  one  McCampbell  being  the  owner 
of  the  land,  told  Graves  and  Hamer  that  they  cduld  haye  a  quan* 
tity  of  stone  situated  on  it,  if  they  would  get  it  out  of  the  quarry  in 
hb  woodland,  then  not  enclosed.  That  said  Graves  did,  by  blow- 
ing, get  a  large  quantity  of  it  out,  and  piled  it  up.  That  McCamp* 
bell  sold  the  place  to  McMillan,  and  before  the  sale,  mentioned  this 
circumstance  to  McMillan.  That  plaintiff  took  possession  of  the 
prembes  as  tenant  of  McMillan,  enclosed  the  woodland  in  which 
the  rock  lay  and  placed  in  it  four  head  of  beef  cattle  which  he  had 
bought  in  an  adjoining  county.  That  the  defendants  came  with  a 
wagon  and  team,  and  pulled  down  the  fence  and  hauled  away 
twenty  loads  of  stone,  of  the  value  of  one  dollar  per  load.  That 
they  left  the  fence  down  one  night  and  that  the  cattle,  of  the  value 
of  sixty  dollars,  during  the  period  they  were  engaged  in  haulingt 
had  made  their  escape  and  had  not  been  recaptured. 

The  defendants  proved,  that  they  had  purchased  the  stone  so 
quarried  at  thirty-seven  and  qjH^alf  cents  per  load  of  Graves  and 
Hamer.  That  the  stone  could  not  be  got  at  and  hauled  out  by  any 
other  way,  without  incurring  great  labor  and  inconvenience.  That 
they  did  not  do  any  damage  to  the  prembes.  That  they  generally 
put  up  the  fence,  and  that  the  fence  was  insufficient  to  hold  wfld 
and  unruly  cattle,  in  many  places.  They  further  proved,  that  they 
carefully  put  up  the  fence  when  they  finbhed  hauling. 

There  was  no  testimony  submitted  to  the  jury,  that  thb  knd 
lay  in  the  county  of  Knox. 

Judge  Scott  charged  the  jury,  that  the  defendants  had  no  right 
to  thn>w  down  the  plaintiff's  fence  and  enter  upon  the  premises  to 
carry  away  the  stone,  and  that  the  plaintiff  had  no  right  to  recover 
the  value  of  the  stone. 


w. 

*■ 
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The  jury  rendered  a  verdict  for  the  plaintiff,  for  the  sum  of  sixty 
doDars* 

The  defendants  having  mcrved  the  court  for  a  new  trial,  and  the 
motion  being  overruled,  appealed  in  error  to  the  supreme  court. 

Crmxer  and  Anderson^  for  the  plaintiffs  in  error. 

Swan  4*  Alexander^  for  defendant  in  error. 

Gbben,  J.  delivered  the  opinion  of  the  court. 

This  is  kn  an  action  of  trespass,  for  breaking  and  entering  the 
plaintiff's  close.  In  its  nature,  it  is  a  local  action,  the  court  of 
the  county  in  which  the  land  is  situated,  alone  having  jurisdiction. 
In  such  action,  it  is  necessary  that  the  venue  be  proved.  A  ver- 
dict wiU  not  cure  a  deficiency  of  proof.  If,  as  argued,  we  were 
to  presume  that  there  was  proof  of  this  fact,  because  the  jury  have 
found  a  verdict  affirming  its  existence,  why  might  we  not  in 
every  case,  presume  there  was  evidence  sufficient  to  justify  the 
verdict?  If  that  were  so,  no  new  trial  could  be  obtained  on  account 
of  a  deficiency  of  proof. 

The  record  asserts,  that  it  embodies  all  the  evidence  that  was 
given  in  the  case.  There  is  in  it,  no  evidence  that  the  trespass 
was  committed  in  Knox  county.  On  that  account,  the  judgment 
must  be  reversed,  and  a  new  trial  awarded.  There  was  no  error 
in  the  charge  of  the  court  to  the  jury. 

The  fact,  that  one  man  has  personal  property  within  the  enclo- 
siffe  of  another,  does  not  authorise  the  owner  of  such  property,  to 
enter  the  enclosure,  for  the  purpose  of  taking  such  property  in  his 
possession.  He  should  demand  it  of  the  owner  of  the  land,  and  if 
he  refuse  him  permission  to  take  it,  such  refusal  would  be  evidence 
of  a  conversion,  for  which  an  action  would  lie. 

Let  the  judgment  be  reversed. 

NoTK. — A  circuit  court  of  the  United  States  oannot  take  cognizance  of  an  ac- 
tion of  trtspan  quare  cUaaunfregit  committed  on  lands  within  the  United  States, 
butont  of  the  district  in  which  the  court  is  held.  Livingtimi  vs.  J^tfton^  4  Hall's 
Am.  L,  Jour.  68. 

On  the  second  point— See  7  Bac.  Ab.  Dodd's  Edition,  Title,  Trespass,  p.  676 :  3 
Leigh'sN.  P.  1440 :  Ihirker  ?8.  SUfnilani,  11  East^^SS:  1  Leigh's  N.  P.  581 :  Heer- 
maneerw,  Vtmoy^  6  John.  Rep»  5.  >3 6  t 
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B&ADLET   VS.   COMIRSSIONESS,   &C. 

1.  Th0  legiilttare  established  the  coantj  of  PovrelL    This  coantj^  did  not,  tc 
oording  to  prescribed  limits,  contain  three  hundred  and  fifty  square  miles,  as  re« 
quired  by  sec.  4,  article  10,  of  the  amended  constitution  of  1835:  Held,  that  thie 
was  a  Toid  exercise  or  power  and  must  be  so  declared  by  the  judicial  department 
ol  the  State,  when  p/operly  brought  up. 

3.  The  writ  of  quo  warranto  is  the  common  law  mode  of  redressing  such  gtler- 
ances;  but  a  court  of  chancery,  as  established  upoB  its  preeent  broad  and  sab* 
stantial  basis,  will  interfere  upon  the  principle  of  guut  (iinef,  and  use  iu  process  of 
injunction  for  the  prevention  of  great  and  irreparable  mischief. 

3.  Any  person  aggrieved  by  the  proceedings,  may  apply  for  the  remedy. 

The  4th  sect,  of  the  IQth  article  of  the  amended  constitutioD  of 
the  State  of  Tennessee,  adopted  in  convention  on  the  30th  of  Aof- 
gast,  1834,  and  by  the  voters  in  1835,  provides  as  follows:  ^New 
counties  may  be  established  by  the  legislature,  to  consist  of  not  less 
than  three  hundred  and  fifty  square  miles,  and  which  9baU  contain 
a  population  of  four  hundred  and  fifty  qualified  voters.  No  line  of 
Bvtch  county  shall  approach  the  court-house  of  any  old  county  from 
which  it  may  be  Xnken  nearer  than  twelve  miles.  No  part  of  a 
county  shall  be  taken  oflf  to  form  a  new  county  or  a  part  thereof, 
without  the  consent  of  a  majority  of  the  qualified  voters  in  such 
part  taken  off.'* 

In  the  year  1839,  the  legislature  passed  an  act,  (see  pamphlet 
acts,  ch.  15,)  entitled,  ''An  act  to  establish  the  county  of  Powell.** 

The  first  section  provides,  that  ''a  new  county  be,  and  the  same 
is  hereby  established,  to  be  composed  of  fractions  taken  from  the 
counties  of  Sullivan,  Hawkins,  Washington  and  Green,  to  be 
known  and  designated  as  the  county  of  Powell,  in  honor  of  Samuel 
Powell,  one  of  the  judges  of  the  circuit  court  of  the  State  of  Ten- 
nessee.** 

The  second  section  gives  the  boundaries  of  the  county,  without 
specifying  the  number  of  square  miles  contained  therein. 

The  third  section  appoints  commissioners  for  the  purpose  of  or- 
ganizing the  county,  who  were  required  to  take  an  oath,  and  give 
bond  for  the  performance  of  the  duties  enjoined  upon  them  by  the 
act. 

The  fourth  section  declares,  that  it  shall  be  the  duty  of  said  com- 
missioners, first  giving  notice  in  one  or  more  public  places,  to  open 
and  hold  an  election  at  one  or  more  places  in  each  of  the  fractions 
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pfoposed  to  be  stricken  off  from  the  counties  of  Washington, 
Green,  Hawkins  and  Sullivan  respectively,  for  the  purpose  of  as- 
certaining whether  a  majority  of  the  voters  residing  in  the  several 
fractions  were  in  favor  of  or  opposed  to  the  establishment  of  the 
county  of  Powell. 

The  act  proceeds  to  provide  for  the  laying  off  the  county  into 
civil  districts,  the  location  of  the  seat  of  justice,  the  erection  of  pub- 
lic buildings,  the  election  of  civil  and  military  officers  and  the  ad- 
ministration of  justice. 

The  commissioners,  to  wit,  Smith,  Ball,  Hulse,  Shipley,  Peoples, 
White,  Gilman,  Hendrick,  England  and  Shanks,  proceeded  to  the 
performance  of  the  duties  enjoined  upon  them  by  the  act,  held 
elections,  and  returned  to  the  county  court,  that  the  decision  of  the 
voters  had  been  favorable  to  the  establishment  of  the  county. 

On  the  29th  day  of  January,  1840,  Orville  Bradley  and  Samuel 
McPheters,  filed  their  bill  in  the  chancery  court  at  Rogersville, 
Hawkins  county,  praying  a  perpetual  injunction  against  the  orga- 
nization of  the  county  of  Powell. 

This  bill  charges,  1st.  That  a  majority  of  all  the  qualified  voters, 
residing  in  the  several  fractions,  did  not  vote  in  favor  of  the  esta- 
blishment of  the  county  of  Powell,  though  a  majority  of  those  who 
did  vote,  were  favorable  to  its  establishment,  and  that  the  esta- 
blishment of  it  would,  therefore,  be  in  opposition  to  the  intent  and 
letter  of  the  constitution. 

2d.  That  there  are  not  within  the  boundaries  of  said  county  of 
Powell,  as  described  by  the  second  section  of  the  act  of  1839, 
more  than  two  hundred  and  sixty  square  miles  of  territory,  and 
that  the  4th  section  of  the  10th  article  of  the  constitution  of  1835, 
provides,  that  "no  new  county  shall  be  established,  containing 
less  territory  than  three  hundred  and  sixty  square  miles." 

3d.  That  the  boundaries  of  the  county  of  Powell,  as  laid  down 
in  the  act  of  1839,  approached  within  less  than  eleven  miles  of  the 
court-house  of  Green  county,  within  about  eleven  miles  of  the 
court-house  of  Hawkins  county,  within  less  than  ten  miles  of  the 
court-house  of  Sullivan  county,  and  so  they  charge,  that  said  coun^ 
ty  cannot  be  constitutionally  established. 

4th.  That  they  believe,  that  the  establishment  of  the  new  coun- 
ty, as  laid  off,  would  reduce  the  county  of  Green  below  the  num- 
ber of  six  hundred  and  twenty-five  square  miles  of  territory,  con- 
53 
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trary  to  the  44h  section  of  the  10th  article  of  the  amended  consti- 
tution. 

5th.  That  the  complainants  resided  in,  and  were  citizens  of  that 
portion  of  Hawkins  county,  which  had  been  proposed  to  be  stricken 
off  and  attached  to  the  proposed  county  of  Powell,  and  that  they 
were  about  to  be  aggrieved  thereby. 

The  bill,  upon  the  premises  a&resaid,  prays,  <'tbat  said  defendants 
may  be  restrained  by  injunction  from  taking  any  further  steps  to- 
wards the  organization  of  said  county  of  Powell.  That  they  be 
prohibited  from  holding  any  further  elections,  or  doing  any  further 
act  whatever,  under  the  authority  vested  in  them  by  virtue  of  the 
act  of  1839,  establishing  the  county  of  Powell;"  and  that  inasmuch 
as  the  complainants  had  been  informed,  and  believed,  the  de- 
fendants had  threatened  to  cause  the  election  of  county  officers  to 
be  made  in  defiance  of  any  injunction  that  might  be  issued  against 
their  proceeding,  they  prayed,  that  J.  S.  Young,  Secretary  of 
State,  might  be  enjoined  from  issuing  any  commission  or  commis* 
sions  whatever,  to  any  officer  elected  by  virtue  of  the  act  of  1839, 
establishing  the  county  of  Powell.  The  bill  further  prays,  that  all 
persons  who  had  been  elected,  or  who  might  be  elected  officers  un- 
der the  provisions  of  said  act,  might  be  enjoined  from  the  perform- 
ance of  any  of  the  duties  thereof,  and  that  the  contents  of  said 
county,  as  bounded  in  said  act,  might  be  more  accurately  and  un- 
questionably ascertained.  It  also  prays,  that  a  survey  be  ordered, 
and  that  on  final  hearing  a  decree,  awardinjg  a  perpetual  injunction 
against  all  persons  whatever  proceeding  to  organize  said  county 
of  Powell,  might  be  made. 

This  bill  was  verified  by  the  affidavit  of  Orville  Bradley,  on  the 
25th  day  of  February,  1840,  and  on  the  26th,  the  Honorable  R. 
M.  Anderson,  one  of  the  circuit  judges,  ordered  the  issuance  of  an 
injunction  as  prayed  for  in  the  bill  of  complainants. 

On  the  29th  day  of  May  succeeding,  the  defendants  filed  their 
joint  answer  to  the  bill.  This  answer  denied  all  the  material  alle- 
gations of  the  bill. 

The  aaswer  also  denied  the  right  of  complainants  Bradley  and 
McPheters  to  call  the  defendants  into  the  chancery  court  to  litigate 
the  questions  involved  in  their  bill,  and  denied  the  jurisdiction  of 
the  court  to  try  and  determine  the  same  at  the  instance  of  said  com- 
plainants. 
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On  the  filing  of  this  answer,  the  defendants  moved  the  court, 
Williams,  chancellor,  presiding,  to  dissolve  the  injunction. — 
This  motion  was  overruled,  the  chancellor  declaring,  that  though 
all  the  equity  had  been  denied,  yet  in  the  exercise  of  the  discre« 
tion  vested  in  him,  out  of  abundant  caution,and  in  consideration  of 
the  embarrassing  attitude  of  the  case,  and  the  irreparable  injury 
that  might  result  from  the  organization  of  the  county,  and  the  final 
perpetuation  of  the  injunction,  hejdeemed  it  proper  to  continue  the 
injunction,  as  there  existed  no  pressing  reasons  for  a  dissolution 
thereof* 

The  court  appointed  at  the  same  term  "a  competent  surveyor  to 
irun  the  lines  and  noake  surveys,  and  report  to  the  next  term,  wheth- 
er the  county  of  Powell,  as  described  in  the  boundaries  laid  off  by 
the  act  of  the  General  Assembly,  contained  the  constitutional  quan- 
tum of  square  miles,  and  whether  the  said  county,  so  laid  off,  re- 
duced the  county  of  Green  below  its  constitutional  quantity,  and 
abo  whether  the  lines  of  the  county  so  run,  approached,  nearer  than 
the  constitution  permitted,  the  county  seats  of  the  others,  Sullivan 
excepted,  as  provided  by  the  constitution. 

The  complainants  filed  a  general  replication  to  the  answer  of 
the  defendants,  and  at  the  May  term,  1841,  the  cause  came  on  for 
final  hearing.  Chancellor  Williams  presiding,  when  the  following 
decree  was  entered : 

"This  cause  comeing  on  for  hearing  on  this  27th  day  of  May,  1841 . 
before  the  Honorable  Thomas  L.  Williams  chancellor,  on  the  bill  of 
complainants,  the  answer  of  defendants,  the  report  of  Addi- 
son A.  Armstrong,  a  surveyor  agreed  upon  by  the  partite,  as  ad- 
mitted in  court,  in  lieu  of  the  surveyor  appointed  by  a  former  inter- 
locutory order  in  this  cause,  and  the  depositions  and  proofs  herein 
taken;  and  because  it  appears  to  the  satisfaction  of  th^  chancellor, 
that  there  are  not  within  the  boundaries  defined  in  the  2d  section 
of  the  act,  passed  by  the  General  Assembly  of  the  StatQ  of  Tennes- 
see, on  the  30th  day  of  November,  1839,  entitled,  ^Anact  to  esta- 
blish the  county  of  Powell,'  three  hundred  and  fifty  square  miles 
of  territory;  and  because  the  chancellor  is  of  opinion,  that  the 
lines  of  said  county  of  Powell  approach  the  court-house  of  Hawkins 
county,  nearer  than  twelve  miles,  he  doth  order,  adjudge  and  de- 
cree, that  the  said  defendants  be,  and  are  hereby  perpetually  en- 
joined from  doing  any  act  whatever,  under  the  authority  vested  in 
them  by  the  said  act,  passed  on  the  30th  November,  1839,  tending 
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to  organize  or  establish  the  said  county  of  Powell,  and  that  all  acts 
and  things  heretofore  done  by  them,  are  declared  null  and  void. 

''It  is,  therefore,  ordered  by  the  court,  that  the  defendants  pay  all 
the  costs  of  the  cause,  including  the  costs  of  the  survey  ordered  by 
the  court." 

From  this  decree,  the  defendants  appealed  to  the  supreme  eourt. 

/.  A.  ^  R.  McEinnei/f  for  complainants. 
Peckf  for  defendants. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  complainants,  to  enjoin  the  defendants 
from  organizing  the  county  of  Powell,  the  establishment  of  which 
is  directed  by  the  act  of  1839,  ch.  192. 

The  4th  section  of  the  10th  article  of  the  constitution  of  the 
State,  provides  for  the  establishment  of  new  counties,  to  consist  of 
not  less  than  three  hundred  and  fifty  square  miles,  and  to  contain 
not  less  than  four  hundred  and  fifty  qualified  voters. 

The  proof  in  the  case  shows  conclusively,  that  the  boundaries  of 
the  county  do  not  contain  the  constitutional  number  of  three  hun- 
dred and  fifty  square  miles,  but  much  less;  and  the  question  is, 
whether  the  commissioners  can  be  prohibited,  by  the  decree  of  a 
court  of  chancery,  from  organizing  the  county  contrary  to  the  pro- 
visions of  the  constitution. 

The  convention  of  the  State,  which  formed  the  constituticm, 
thought  proper  to  place  restrictions  upon  the  power  of  the  legisla- 
ture to  establish  new  counties;  and  of  consequence, any  attempt 
to  do  so,  contrary  to  the  restrictions,  is  a  void  exercise  of  power, 
which  can  and  must  be  stopped  by  the  judicial  department  of  the 
State.  There  is  no  other  place  to  which  an  appeal  can  be  made,  and 
if  the  courts  cannot  interfere,  the  constitution,  if  violated,  is  a  dead 
letter. 

But  it  is  said,  that  the  true  remedy  for  this  evil,  is  by  writ  of 
quo  warranto  and  not  by  injunction. 

To  this  we  answer,  if  the  courts  have  the  power  to  remedy  the 
evil,  that  remedy,  which,  under  all  the  circumstances,  will  be  most 
effectual,  b  the  one  which  ought  to  be  resorted  to,  if  there  is  noth- 
ing in  the  mode  of  administering  the  law  prohibiting  it 

That  the  writ  oiquo  warranto  is  the  common  law  mode  of  re- 
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dressing  such  grievances  is  admitted,  and  that  it  was  the  only  one 
which  could  have  been  used,  before  the  system  of  chancery  juris- 
prudence was  established  upon  its  present  broad  and  substantial 
basis,  is  not  denied.  But  that  this  remedy  is  inefficient,  for  the  pur- 
poses desired,  cannot  be  controverted.  The  writ  of  quo  tvarranto 
is  not  a  prohibitory  writ,  and  before  the  question  arising  under  it 
could  be  determined,  much  mischief  could  and  would  be  done  by 
the  organization  of  the  county,  the  thing  sought  to  be  prevented, 
and  no  subsequent  action  of  the  court  could,  by  possibility,  place 
the  parties  concerned,  in  tlieir  original,  uninjured  condition.  It 
is  this  inability  of  courts  of  law  to  operate  prospectively,  by  pro- 
hibition, for  the  prevention  of  mischief,  that  has  established  upon 
dear  and  definite  grounds,  that  portion  of  chancery  jurisdiction 
which  rests^upon  the  doctrine  of  quia  temet.  It  embraces  a  great  va- 
riety of  interests,  which  we  need  not,  and  do  not  design  to  investi- 
gate here.  It  sufficeth  for  this  case,  to  say,  that  it  always  applies, 
where  great  and  irreparable  mischief  may  be  the  consequence  of  il- 
legal action,  which  the  common  law  courts,  from  their  mode  of 
proceeding,  cannot  stay ;  such  we  think  this  one  to  be.  If  the  esta- 
blishment of  the  county  be  unauthorised,  its  organization  ought  to 
be  prohibited,  and  this,  no  court  but  one  of  chancery  can  do. 

It  is  submitted,  whether  one  or  two  private  individuals  can  seek 
the  aid  of  a  court  of  chancery  for  this  purpose  7 

We  think  that  any  person  aggrieved,  by  the  proceedings,  may 
apply  for  the  remedy. 

Let  the  decree  of  the  chancellor  be  affirmed. 
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Sharp  vs.  Wilhitk. 

1.  It  IS  the  duty  of  a  judge  to  reject  incompetent  evidence  in  all  caaee,  vDlaif 
the  incompetenc J  thereofis  expressly  waived ;  where,  however,  it  isadiaiited  with* 
out  objection,  itsincompetencj  is  waived,  and  the  court  will  not  grant  a  new  trial 
on  account  of  the  admission  of  it. 

3.  Where  a  plaintiff  in  a  suit  before  a  justice  of  the  peace  swore  that  his  ac- 
count was  just  and  true,  and  that  he  had  allowed  all  just  credits,  but  did  not  state 
that  there  was  no  other  person  by  whom  he  could  prove  his  Hceount:  Held,  the 
oath  having  been  taken  without  objection,  the  inoompotency  of  the  plaintiff^s  eri* 
dence  was  waived,  the  oath  was  not  extra-judicial,  and  the  plaintiff  was  guilty  of 
peijury  in  swearing  to  the  account,  if  the  oath  was  lalse. 

3.  It  is  not  necessary  to  sustain  a  conviction  for  peijury  that  the  oath  under  the* 
book  debt  law  should  have  been  administered  ia  the  exact  words  of  the  aet.  Al/ 
that  is  necessary  is  a  substantial  compliance  with  the  prescribed  form. 

4.  Where  a  declaration  in  slander  allegeil  that  the  discourse  of  the  defendant 
was  had  concerning  a  trial  between  plaintiff  and  defendant  beiore  M.  Douglass,  a 
justice  of  the  peace,  and  concerning  an  oath  the  plaintiff  took  on  said  trial  be- 
fove  said  justice  of  the  peace  in  proving  hia  account:  Held,  that  the  declaratioir 
sufficiently  showed  the  existence  of  a  suit  before  a  competent  tribunal,  and  that 
the  oath  taken  was  as  to  a  material  matter  in  issue. 

On  the  21st  day  of  January,  1839,  Joab  Hill,  a  justice  of  the 
peace  for  Campbell  county,  issued  a  warrant  in  favor  of  George 
W.  Sharp  against  Tliomas  Wilhite,  to  answer  the  plaintiff  in  a 
plea  of  debt  due  by  account.  This  warrant  was  returned  before 
Matthew  Douglass,  a  justice  of  the  peace  in  the  same  county,  on 
the  26th.  The  parties  appeared  and  plaintiff^  Sharp,  proposed  to 
prove  the  account  by  his  own  oath.  Wilhite  did  not  object  there- 
to, but  stated,  that  if  he  did  swear  to  the  account  he  would,  swear 
a  lie.  The  justice  then  administered  the  oath  to  the  plaintiff. 
Sharp  swearing  that  the  account  was  just  and  true,  and  that  there 
were  no  credits  due  on  the  account. 

So  soon  as  this  was  done,  Wilhite  stated  that  Sharp  had  sworn 
a  lie.  The  justice  rendered  a  judgment  for  the  amount  of  the 
account,  $2  50. 

On  the  6th  day  of  May,  1839,  Sharp  instituted  an  action  upon 
the  case  in  the  circuit  court  of  Campbell  county  against  Wilhite. 
At  the  September  term,  1839,  the  plaintiff  filed  his  declaration  in 
which  lie  averred  that  "Wilhite  on  the  1st  day  of  May,  1839,  in 
theoounty  of  Campbell,  in  a  certain  discourse  which  said  Wilhite 
then  and  there  had  in  the  presence  and  hearing  of  divers  good  and 
worthy  citizens,  of  and  concerning  the  plaintiff,  and  concerning  a 
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trial  that  bad  been  between  the  said  plaintiff  and  defendant,  before 
one  Matthew  Douglass,  a  justice  of  the  peace  for  Campbell  coua* 
ty,  and  of  and  concerning  an  oath  which  said  plaintiff  had  taken 
on  said  trial  before  said  Matthew  Douglass,  a  justice  of  the  peace 
as  aforesaid,  in  proving  an  account  of  him  the  said  plaintiff,  on 
said  trial,  before  said  justice  of  the  peace,  then  and  there  in  the 
presence,  &c.,  did  falsely  and  maliciously  speak  and  publish  the  fol* 
lowing  false  and  slanderous  words  of  and  concerning  the  plaintiff, 
and  of  and  concerning  his  having  proven  his  account  by  bis  oath 
before  said  justice  of  the  peace  on  said  trial,  that  is  to  say,  'you;' 
meaning  the  plaintiff, 'have  sworn  a  lie  knowingly.' '' 

The  defendant  pleaded,  first,  not  guilty;  second,  that  the  sup- 
posed slanderous  words  charged  in  the  plaintiffs  declaration  'to 
have  been  spoken  by  him  were  true  in  substance  and  fact. 

To  the  first  plea  the  plaintiff  filed  a  general  replication,  and  to 
the  second  a  general  demurrer.  At  a  special  term,  in  September, 
this  demurrer  was  argued,  and  sustained,  and  leave  given  the  de- 
fendant on  motion  to  amend  his  plea.  At  the  same  term  the  de- 
fendant filed  an  additional  plea,  in  which  he  averred  that  a  suit  was 
pending  before  M.  Douglass,  a  justice  of  the  peace  for  the  county 
of  Campbell,  in  which  said  Wilhite  was  plaintiff,  and  defendant  in 
this  suit,  was  defendant  in  that,  and  that  in  said  suit  plaintiff  was 
sworn  as  a  witness  for  his  own  benefit,  under  and  by  virtue  of  the 
provisions  of  the  act  of  the  assembly  authorizing  parties  in  certain 
cases  to  prove  their  own  accounts,  and  that  said  Wilhite  did  then 
and  there  depose  and  say,  that  his  account  was  just  and  true,  and 
that  he  had  allowed  all  just  credits,  and  that  the  said  oath  so  ad- 
ministered and  takeni  was  extra-judicial,  and  as  administered,  was 
taken  without  authority  of  law,  &c.  To  this  plea  the  plaintiff  fil- 
ed a  general  demurrer. 

This  demurrer  was  not  disposed  of;  and  at  a  special  term  in 
March,  1841,  the  case  was  submitted  to  a  jury  upon  the  facts 
above  set  forth.  Judge  R.  M.  Anderson,  presiding; 

His  honor  charged  the  jury  that  to  entitle  the  plaintiff  to  recov- 
er, the  oath,  in  the  swearmg  of  which  the  defendant  charged  the 
plaintiff  with  swearing  falsely,  must  have  been  an  oath  for 
which,  if  false,  he  could  have  been  convicted  of  perjury.  His 
Honor  read  the  book  debt  law  in  extenso  to  the  jury,  and  told  them 
(among  other  things  not  (excepted  to)  that  it  was  only  by  virtue  of 
the  provisions  of  this  act,  (N.  &  C.  p.  131,)  that  a  person  was 
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authorised  to  prove  his  own  account  for  goods,  wares  and  mer' 
chandize  sold  and  delivered,  and  for  work  and  labor  performedf 
and  that  if  the  oath  was  not  administered  in  the  words  of  the  act 
of  assembly  it  was  an  extra-judicial  oath,  for  which,  if  false,  he 
could  not  be  convicted  of  perjury;  that  if  the  justice  did  not  swear 
the  person  to  the  precedent  fact  necessary  to  make  his  testimony 
competent,  to  wit,  that  he  had  no  means  of  proving  his  account  but 
by  his  own  oath,  but  only  swore  him  that  the  account  was  just  and 
true,  and  that  he  had  allowed  all  just  credits,  that  such  an  oath,  if 
false,  would  not  sustain  an  indictment  for  perjury,  and  no  crime 
being  charged,  no  action  for  slander  was  maintainable  there- 
upon. 

The  jury  returned  a  verdict  of  not  guilty.  The  plaintiff  havmg 
moved  the  court  for  a  new  trial  and  the  motion  having  been  over* 
ruled,  the  plaintiff  appealed  in  error. 

/.  A.  McKtnney^  for  Sharp. 
Garrett,  for  Wilhite. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander  for  defamatory  words  spoken  of  the 
plaintiff  by  the  defendant.  The  words  charged  to  have  been  spo- 
ken are,  ''you,  (meaning  the  plaintiff)  have  sworn  a  lie  knowingly/' 

It  appeared  from  the  evidence,  that  the  plaintiff  had  sued  the  de-^ 
fendant  before  a  justice  of  the  peace,  and  that  on  the  trial  he  was 
sworn  as  a  witness,  and  proved  his  own  account,  but  he  did  not 
state  that  he  had  no  other  means  of  proving  his  account  except  by 
his  own  oath;  nor  was  any  objection  made  to  his  taking  the  oath, 
except  that  defendant  told  him  he  would  swear  a  lie,  if  he  swore 
to  that  account. 

The  court  read  to  the  jury  the  book  debt  law  and  told  the  jury, 
''that  it  was  only  by  virtue  of  that  act,  that  a  person  was  authorised 
to  prove  his  own  account,  either  for  work  and  labor  done,  or  for 
goods,  wares  and  merchandize  sold  and  delivered;  and  that  if  the 
oath  was  not  administered  in  the  words  of  the  act  of  assembly,  it 
was  an  extra-judicial  oath,  for  which  a  person  could  not  be  convict- 
ed of  perjury,  if  the  oath  was  false;  that  if  the  justice  did  not  swear 
the  person  that  he  had  no  means  of  proving  his  account  but  by 
his  own  oath,  but  only  swore  him  that  hb  account  as  stated  was 
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just  and  true,  and  that  he  had  given  all  just  credits,  that  would  not 
be  such  an  oath,  for  which,  if  false,  he  could  be  convicted  of  per- 
Jury,  and  that  if  he  could  not  be  convicted  of  perjury,  an  action  of 
slander  could  not  be  maintained  for  saying  he  had  sworn  a  lie  in 
taking  said  oath.** 

1.  We  think  the  court  erred  in  the  charge  to  the  jury.  Although 
the  witness  was  not  competent  to'provehis  own  occount,  if  he  could 
prove  it  by  another  witness^  yet,  as  the  defendant  waived  the  ques- 
tion of  competency,  the  evidence  of  the  plaintiff  as  to  the  justice  of 
the  account  was  as  material  as  it  would  have  been,  had  no  objec- 
tion to  his  competency  existed. 

This  court  decided»  in  the  case  of  EweU  vs.  Tlie  Slate,  6  Yer^. 
364  that  the  reception  of  incompetent  evidence  without  objection, 
was  no  cause  for  a  new  trial.  It  would  certainly  be  inconsistent 
to  hold,  that  a  verdict  produced  by  such  evidence  should  stand,  and 
yet,  that  if  falsely  given,  the  witness  could  not  be  convicted  of  per- 
jury. A  party  has  a  right  to  waive  all  objection  to  the  competen- 
cy of  a  witness,  who  may  be  produced  against  him,  and  having 
done  so,  the  evidence  is  as  competent,  and  material  as  though  no 
such  objection  had  exbted.  This,  however,  does  not  dispense  with 
the  duty  of  the  justice,  or  judge,  to  disregard  in  the  one  case,  or 
reject  from  the  jury  in  the  other,  incompetent  evidence  which  may 
have  been  heard,  unless  the  objection  to  its  reception  be  expressly 
waived. 

But  the  charge  of  the  court,  that  "unless  the  oath  were  adminis- 
tered in  the  words  of  the  act  of  assembly,  it  was  extra-judicial,"  was 
erroneous,  independently  of  the  principle  above  stated.  The  adoption 
of  such  a  principle  would  be  ruinous  to  society.  Perjury  and 
slander  would  often  find,  in  slight  verbal  variances  from  the  pre- 
scribed forms  of  oaths,  the  means  of  escape  from  the  condign  pun- 
bbment  which  justice  invokes.  Unquestionably,  an  oath  adminis* 
tered,  substantially,  according  to  the  prescribed  form,  will  be  valid, 
and  if  taken  falsely,  the  party  will  be  guilty  of  perjury. 

2.  But  it  is  insisted  by  the  defendant's  counsel,  that  the  plaintiff's 
declaration  is  bad,  and  that  his  demurrer  to  the  defendant's  plea 
reaches  that  defect.  We  think  there  is  no  defect  in  this  declaration. 
The  colloquium  states  that  the  discourse  of  the  defendant  was  had 
concerning  a  trial  between  the  plaintiff  and  defendant  before  M. 
Douglass,  a  justice  of  the  peace,  and  concerning  an  oath  the  plain- 
tiff took  on  said  trial,  before  said  justice  of  the  peace,  in  proving  an 
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accouaty  as  he  lawfully  might  do.  Now  this  statement  sufficiently 
shows  the  existence  of  a  suit  before  a  competent  judicial  tribunal, 
and  that  the  oath  taken  was  as  to  a  material  matter  in  issue.  Let 
the  judgment  be  reversed  and  a  new  trial  awarded. 


CASES 

ARGUED   AND    DETERMINED 

IN    THE 

SUPREME   COURT  OF   TENNESSEE. 
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Dains  vs.  The  State. 

1.  To  ■ot(aio  a  connctioa  tot  a  iebnious  and  prameditaled  aMault  **witb  an 
iDtont  to  kill  and  murderin  the  first  degree"  under  the  53d  aection  of  the  act  of 
1829,  cb.  23f  it  must  appear  that  the  assault  was  of  snch.  a  character,  and  made 
under  such  circumstances,  that,  had  the  death  of  the  person  assaulted,  ensued,  the 
assailant  would  haye  been  guiltj  of  murder  in  the  first  degree. 

2.  To  sustain  a  conviction  for  mufder  in  the  first  degree,  under  the  dd  section  of 
the  act  of  1829,  ch.  23,  proof  must  be  adduced  to  satisfy  the  mind  that  the  death 
of  the  part  J  slain  was  the  ultimate  result  sought  by  the  deliberate  and  premedita* 
ted  will  of  the  assailant.    £hU  vs.  SiaU,  10th  Yerg.  551 . 

3.  The  employment  of  a  deadly  weapon,  such  as  an  axe,  whereby  death  is  pro- 
duced, although  it  impUes  malice  at  common  law,  does  not  imply  that  the  act  was 
done  with  such  premeditation  as  to  make  it  murder  in  the  first  degree  under  the 
statute. 

4.  In  criminal  cases  the  supreme  court  will  reverse  and  award  new  trials  when- 
ever in  its  judgment  the  verdict  is  not  warranted  by  the  proof.  The  rule,  that  the 
court  will  not  disturb  the  verdict  of  a  jury,  unless  a  case  of  manifest  rashness  ap- 
pear, is  confined  to  civil  cases. 

.       '      '  '  ■  • 

W.  K  Turner,  for  the  plaintiff  in  errort  cited  and  cprnmented 
on  the  following  authorities:  5th  Yen  348;  lOth  Yen  552:  Meigs, 
2T7:  1  Hawkins,  630-4:  4  Black.  Com.  191:  1  Russell,  151,  465. 

Attorney  General,  for  the  State. 

GRBEir,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  circuit  court  of  Dick- 
son county,  for  an  assault  and  battery  upon  John  J.  AUbright  with 
intent  "unlawfully,  maliciously  and  with  premeditation  to  kill  and 
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murder/'  He  was  found  guilty  by  the  jury,  aud  sentenced  to  ser- 
en  years  imprisonment  in  the  penitentiary.  A  new  trial  was  mo- 
ved for  and  refused,  and  the  defendant  appealed  to  this  conrt. 

Fiom  the  evidence  in  the  cause,  as  it  is  set  forth  in  this  record,  it 
appears,  that  the  defendant  and  the  prosecutor,  Allbright,  with 
others,  were  engaged  on  the  day  of  the  assault,  at  work,  raising  a 
house.  In  the  evening  the  defendant  had  a  fall  firom  the  house  on 
which  they  had  been  working,  and  while  down,  Allbright  jocosely 
jumped  upon  him,  and  called  for  a  lancet  to  bleed  him.  Some  time 
after  this,  the  defendant  stepped  up  to  the  place  where  Allbright 
was  setting  on  a  log,  and  "punched"  him  in  the  side«  Allbright 
said  **dont  Dains,  you  hurt  me,"  upon  which  Dains  desisted.  Soon 
after  this,  and  between  sunset  and  dark,  Dains  stepped  to  get  his 
axe,  with  which  he  had  worked  all  day,  and  then  with  his  axe 
upon  his  shoulder,  walked  to  the  table  wherd  the  liquors  were  kept, 
with  Allbright,  he  having  invited  Allbri<rht  to  drink  with  him. 

When  they  got  to  the  table,  Dains  called  for  a  glass  of  ciden 
Allbright  said  he  wanted  stronger  drink  than  cider,  and  while  Dains 
was  drinking  his  cider,  Allbright  went  behind  him  and  ^'hunched" 
him  with  his  knee,  so  that  the  cider  was  spilled  over  him,  when 
Dains  said  ''dont  do  that  again,"  on  which  Allbright  slapped  him 
on  the. shoulder,  and  Dains  struck  a  violent  blow  with  the  axe  up- 
on the  side  of  Allbright's  head,  and  knocked  him  down,  giving  him 
a  dangerous  wound.  The  parties  had  been  drinking  somewhat  du« 
ring  the  day,  but  had  no  quarrel,  and  were  previously  friendly. 

This  indictment  is  framed  upon  the  53d  section  of  the  act  of 
1829,  ch.  23,  which  provides  that  '^whoever  shall  feloniously  and 
with  malice  aforethought,  assault  any  person  with  intent  to  com- 
mit  murder  in  the  first  degree,"  "though  death  shall  not  ensue* 
shall  undei^  confinement  in  said  jail  and  penitentiary  house  for  a 
period  not  less  than  three,  nor  more  than  twenty-one  years." 

In  order,  therefore,  that  the  defendant  should  be  found  guilty  of 
this  charge,  it  must  appear  that  the  assault  was  of  such  a  charac* 
ter,  and  made  under  such  circumstances,  that  had  death  ensued, 
he  would  have  been  guilty  of  murder  in  the  first  degree,  and  lia- 
ble to  be  condemned  by  the  law  to  suffer  death.  But  that  a  kill- 
ing should  be  murder  in  the  first  degree,  it  must  bedone,a&defined 
in  the  3d  section  of  the  act,  wilfully,  deliberately,  maliciously  and 
with  premeditation. 

We  are  satisfied  with  the  exposition  which  has  been  given  of 
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these  words  in  the  act  of  assembly,  in  the  case  of  Dah  vs.  SuOe, 
(10  Yerg.Rep.  551,)  and  therefore  need  not  discuss  their  meaning 
here*  The  court  in  that  case  say,  ''proof  must  be  adduced  to  sat- 
isfy  the  mind  that  the  death  of  the  party  slain,  was  the  ultimate 
result  which  the  concurring  will,  deliberation,  and  premeditation 
«ef  the  party  accused  sought." 

Now  apply  this  principle  to  the  facts  before  us,  and  are  they  cal- 
culated  to  satbfy  the  mind,  that  the  ultimate  end  sought  by  the 
concurring  will,  deliberation  and  premeditation  of  Dains  was  the 
death  of  Allbrigiit?    We  do  not  think  they  are. 

There  was  no  previous  quarrel  between  the  parties.  The  jumfHOg 
opon  the  defendant  by  AUbright,  when  he  had  fallen,  and  calling 
for  a  lancet  to  bleed  him,  was  entirely  jocular,  though  a  little 
riMD^h.  Dams  evidently  intended  no  more  by  punching  Allbright 
in  the  side,  at  the  log,  than  to  retaliate  in  the  same  way.  As  proof 
of  this,  the.character  of  the  blows,  their  immediate  cessation,  when 
told  they  hurt,  then  the  friendly  invitation  to  drink,  are  all  concur- 
ring and  irresistible  circumstances.  That  he  did  not  get  his  axe 
with  a  view  to  strike  Allbright  with  it,  is  manifest  from  the  fact, 
that  if  he  had  entertained  such  a  puipose,  he  would,  to  carry  it  out, 
have  done  something  to  bring  on  the  state  of  things,  that  he  might 
suppose,  would  excuse  him  in  striking.  But  no  such  thing  oc- 
curred. He  neither  said  nor  did  any  thing  calculated  to  bring  oil 
the  state  of  things  that  existed  at  the  time  he  struck.  The  fact, 
that  he  had  picked  up  his  axe,  and  had  it  on  his  shoulder  when  he 
went  up  to  the  table  to  drink,  was  perfectly  natural,  without  re- 
ferring to  a  design  to  use  it  improperly.  The  day's  labor  was 
over,  the  time  then  being  between  sunset  and  dark,  and  con* 
saquently  the  company  was  about  breaking  up,  and  each  go- 
ing to  his  own  home.  Doubtless  that  was  Dains'  desigp,  and 
be  was  about  taking  his  fast  drink  before  he  left  These  cir- 
cumstances, coupled  with  the  entire  absence  of  proof,  that  he 
did  any  thing  calculated  to  provoke  Allbright,  or  to  bring  on  a  con- 
troversy, satisfy  us,  that  the  axe  was  not  taken  up,  with  any  improp- 
or  design,  and  therefore  the  case  is  left  to  depend  entirely  upon 
the  circumstances  that  occurred  at  the  table. 

At  the  table  when  they  went  to  drink,  the  conduct  of  Allbright 
was  calculated  to  irritate.  Dains  called  for  cider,  but  Allbright 
said  he  wanted  something  stronger,  and  at  the  same  time  struck 
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Dains  with  his  knee,  so  that  ho  spilled  the  cider,  and  upon  his 
telling  him  not  to  do  that  again,  he  struck  him  on  the  shoulder 
with  his  hand,  and  Dains  instantly  struck  with  the  axe.  These 
blows  by  Allbright,  although  without  anger,  were  manifestly,  from 
the  proof,  made  with  considerable  force.  After  he  had  recorered 
from  his[wound,  Allbright  told  Crane,  (the  witness,)  that  he  had  struck 
harder  than  he  thought,  but  that  he  did  it  in  fun.  A  severe  blow 
by  which  a  man  is  considerably  hurt,  although  he  may  suppose  the 
party  inflicting  it  is  not  in  anger,  is  calculated  to  irritate.  It  pro- 
duces sudden  heat,  to  receive  an  injury  purposely  inflicted  by 
another  for  his  amusement,  and  we  think  that  in  a  gush  of  irritated 
feeling,  thus  produced,  Dains  struck  the  blow  without  premed- 
itation, or  calculating  the  mischief  he  might  do. 

The  employment  of  a  deadly  weapon,  although  it  implies  malice 
at  the  common  law,  does  not  imply  that  the  act  was  done  with  pre- 
meditation, so  as  to  make  it  murder  in  the  first  degree  under  the 
statute,  if  death  ensue. 

The  rule,  that  this  court  will  not  grant  a  new  trial  upon  thefacts^ 
unless  the  jury  shall  appear  to  have  been  guilty  of  great  rashness, 
does  not  apply  to  criminal  cases.  In  such  cases  new  trials  have^ 
been  constantly  granted  byjhis  court,  upon  its  conviction,  that  the 
verdicts  were  not  warranted  by  the  proof.  In  this  case,  we  do  not 
believe,  from  the  facts  in  this  record,  that  the  defendant  struck  the 
blow  with  deliberate  and  premeditated  design  to  kill  the  party 
stricken,  and  therefore  had  death  ensued,  we  could  not  be  satisfied 
to  pass  sentence  of  death  upon  him,  without  submitting  his  case 
again  to  a  jury.  Let  the  judgment  be  reversed,  and  a  new  trial 
awarded. 
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Plaintiff  made  affidavit  that  the  defendant  was  jnstlj  indebted  to  him  and  that 
the  defendant  waeaecordin^  *no  the  bestof  his  knowMge  and  beKef  removing 
privately  out  of  the  count/  i**  Held,  that  this  affidavit  was  a  good  affidavit  under 
the  19th  section  of  ^e  act  of  1794,  ch.  1,  and  authorised  the  issuance  of  an  au 
.taohment  against  the  effects  of  defendant. 

On  the  13th  day  of  October,  1841,  in  the  county  of  Franklin, 
W.  C.  Roberts,  agent  of  the  branch  of  the  bank  of  the  State  of 
Alabama,  at  Decatur,  appeared  before  James  Robinson,  a  justice 
of  the  peace  of  said  county,  and  filed  an  affidavit  as  the  agent  of 
the  said  bank,  for  the  purpose  of  getting  an  attachment  against  the 
effects  of  one  John  Berry.  This  affidavit  stated  that  *'John  Berry 
is  justly  indebted  to  the  branch  of  the  bank  of  the  State  of  Ala« 
bama,  at  Decatur,  after  giving  him  all  just  credits,  the  sum  of  six- 
teen hundred  dollars  by  note,  bearing  date,  &c.,  and  that  said  John 
Berry  is  removing  privately  out  of  the  county  to  the  best  of  my 
knowledge  and  belief 

Robinson  issued  the  attachment  upon  thb  affidavit,  returnable  to 
the  circuit  coiu't  held  at  Winchester  on  the  3d  Monday  in  Novem- 
ber, 1841.  It  was  levied  on  the  waggon,  stock,  household  furni- 
ture, &c.,  of  the  defendant,  and  returned  according  to  l^w.  At 
the  return,  term  the  defendant  moved  the  court  to  quash  the  attach- 
ment, which  motion  prevailed,  and  the  court  ordered  the  attach- 
ment to  be  quashed.  From  this  judgment  the  plaintiff  ^ppofilpd 
in  error.   • 

/.  CampbeOf  for  the  bank. 

Taulf  for  the  defendant. 

RsBSE,  J.  delivered  the  opinion  the  court. 

This  case  was  commenced  by  attachment  in  the  county  of  Frapk- 
lin.  The  agent  of  the  plaintiff  in  the  affidavit  fiIed«havingstatedtJbe 
indebtedness  of  the  defendant,  adds,  ^Uhat  the  said  John  Berry 
is  removing  out  of  this  said  county  'privately'  to  the  best  of  my 
knowledge  and  belief.'  **  The  question  is  whether  this  affidavit  is 
sufficientT  The  19th  section  of  the  act  of  1794,  ch.  1,  provides, 
that  upon  complaint  being  made,  &c.,  that  ''any  person  hath  re- 
moved, or  is  removing  himself  out  of  the  county,  'privately,'  or  so 
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absconds  or  conceals  himself,  that  the  ordinary  process  of  law  can* 
not  be  served  on  such  debtor,"  &c.,  the  attachment  may  be  gran^ 
ted. 

The  statement  In  the  case  before  us  is,  that  the  debtor  was  re-* 
moving  himself  out  of  the  county  '^privately,"  and  the  defendant  in- 
sists that  this  is  not  sufficient, but  that  the  words  ^'ordinary  process 
of  law  cannot  be  served,"  should  have  been  added.  In  grammatical 
construction  it  is  obvious  that  the  word  *^  privately"  qualifies  the 
phrases  *'hath  removed"  and  ''is  removing,"  and  that  the  subse« 
quent  words  ''ordinary  process  of  law  cannot  be  served,^'  relate  fo 
and  explain  the  meaning  of  the  words  "abscond"  and  "conceal." 
In  its  sense  and  legal  construction,  the  first  clause  provides  for  a 
case  of  private  change  of  domicil,  past,  or  in  the  act  of  taking 
place,  and  the  second  clause  fora  case  where,  there  being  no  change 
of  domicil,  the  debtor  yef'absconds"  and  "conceals^  himself  in  a 
manner  to  prevent  the  serving  of  ordinary  legal  process.  The  de- 
fendant in  the  case  before  us  has  cited  and  relied  on  the  case  of 
Dunn  vs.  Myers^Z  Yerg.  414,  and  the  plaintiff  has  cited  and  relied 
on  the  case  of  Conrad  vs.  McGee^  9  Yerg.  428.  But  an  atten- 
tive consideration  of  the  two  cases  will  make  it  manifest,  we  think, 
that  they  are  in  harmony  with  each  other.  The  first  case,  indeed, 
contains  the  following  sentence:  "Having  'removed'  or  being 
about  to  remove,  are  connected  together  in  the  first  sentence  of 
the  19th  section,  so  as  to  mean,  that  the  manner  in  which  the  one 
may  have  taken,  or  the  other  is  about  to  take  place,  are  the  same, 
that  is  'privately,'  so  that  the  ordinary  process  of  law  cannot  be 
served."  That  the  juxtaposition  of  these  phrases  is  intended  to 
intimate  that  they  are  of  equivalent  meaning,  and  not  that  they 
must  both  be  set  forth,  is  shown  in  the  paragraph  which  immedi* 
ately  follows  in  the  opinion  of  the  court.  Besides,  the  case  of 
Dunn  vs.  Myers^  did  not  turn,  as  did  that  of  Conrad  vs.  MsCreet 
upon  the  form  of  the  attachment  oath.  We  are  of  opinion,  there- 
fore, that  the  court  below  erred  in  quashing  the  attachment  upon 
the  ground  stated. 
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SauitdjSrs  &  Martin  vs.  Gallahbr. 

1.  At  oommoD  law,  the  execution  mast  pursue  the  terms  of  the  judgment,  and  if 
the  jitdf^ment  be  against  two,  and  execution  against  one^  such  execution  is  irregu- 
lar, and  OB  motion,  most  be  quashed. 

2.  When  a  positiye  statutory  provision  has  been  enacted,  the  benefits  of  which 
cannot  be  all  attained  without  a  modification  of,  or  lleparture  from  common  law 
forms,  that  modification  most  be  adopted,  or  departure  made,  to  the  extent  neces- 
sary to  gi?e  e^ect  to  the  legislative  will,  and,  therefore,  the  act  of  1831,  ch.  40, 
aec.  5,  which  restricts  the  right  to  a  ea.  m.  to  cases  where  an  affidavit  shall  be 
made,  dbc*,  authorises  the  issuance  of  a  ea.  m*  against  one  of  the  defendants  in  a 
joint  judgment. 

3.  When  a  defendant  in  a  ea,  ta.  is  arrested  and  gives  bond  for  his  appearance, 
and  in  accordance  with  the  act  of  1824,  ch.  17,  sec.  1 :  Held,  that  the  giving  such 
bondia  a  waiver  of  objections  to  the  truth  of  the  foots  stated  in  the  affidavit  and 
the  suf&ciettcy  thereof. 

At  the  June  term,  of  the  circuit  court  of  Wayne  county,  I&IO, 
Saunders  it  Martin  recovered  a  judgment  against  Gailaher  &  Alex-> 
ander,  for  the  sum  of  $851  14  and  cost. 

On  the  I7th  day  of  November,  1840,  Saunders  made  an  affida- 
vit before  the  clerk  of  said  court,  *<that  he  had  been  informed,  and 
believed  t)avid  Gailaher  had  means  within  his  possession,  or  within 
his  coiitrbl,  sufficient  to  pay  the  debt  in  this  case,  or  a  good  portion 
therebf;  which  he  fntudulehtly  withholds  from  the  payment  of  his 
debts.** 

Oh  this  affidavit,  on  the  31st  bf  November,  the  clerk  issued  a 
ea.  id.  against  Gailaher.  He  was  arrested,  and  gave  bond,  with 
WiQiam  Pollard  and  W.  P.  Kendrick  as  his  securities,  conditioned 
lid  prescribed  by  the  act  of  1834,  ch.  17,  for  the  appearance  of  said 
G^ahei:  at  the  February  term  of  the  circuit  court  at  Waynsboro', 
then  dnd  there  to  pay  the  money  called  for  in  the  process,  take  the 
oath  of  insolvency,  or  make  a  surrender  of  his  property. 

The  ca.  sa.  and  bond  were  returned  to  the  clerk's  office,  and  at 

February  tbrm,  (1841,)  Totlen,  judge,  presiding,  the  defendant 

tho^ed  th6  do'uft  to  quash  th6  ca.  so.    'This  motion  prevailed,  and 

th6  cd.  id.  was  accordingly  quashed.    The  plaintiff  appealed  in 

error  to  the  supreme  court 

*  ... 

Fogg  and  Humphreys^  for  plaintiffs  in  error,  cited,  Street  vs. 

Vandervodtt  7  Yerger,  438. 

MeigSf  for  defendant  in  error. 
55 
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Rbbbe,  J.  delivered  the  opinion  of  the  court. 

In  this  case  two  questions  arise.  1st.  Whether,  when  a  judg* 
tnent  has  been  rendered  against  two  or  more,  a  capias  ad  satisfor 
ciendum^  under  the  provisions  of  the  act  of  1831,  ch.  40,  can  up- 
on a  proper  ground  being  laid  by  the  affidavit  of  the  plaintiff,  as 
to  one  defendant,  be  issned  against  that  one  only? 

And»  2dly.  When  a  capias  has  issued,  and  the  defendant  upon 
the  arrest  has  given  bond, pursuant  to  the  act  of  1824,  ch.  17,  judg- 
ment thereon  can  be  refused,  or  the  ca.sa.  be  quashed,  because  of 
the  insufficiency  or  absence  of  the  affidavit  ? 

-  As  to  the  first  question,  it  is  undoubtedly  true,  that  at  common 
law,  and  in  general,  the  execution  must  pursue  the  judgment  But 
when  a  positive  statutory  provision  has  been  enacted,  the  substan* 
tial  benefits  of  which  cannot  be  attained  in  some  instances,  with- 
out a  modification  of,  or  a  departure  from  common  law  forms,  that 
Diodification  must  be  adopted,  or  that  departure  made  to  the  ex- 
tent only,  that  may  be  necessary  to  give  effect  to  the  legislative 
wtU. 

To  insist  that  the  ca,  sa,^  as  to  the  number  of  the  defendants, 
must  pursue  the  judgment,  would  deprive  the  creditor  of  the  use  oS 
that  process  in  many  instances,  where  the  fraudulent  conduct  of  his 
debtor  would  by  the  terms  of  the  statute  entitle  him,  because  such 
debtor  might  be  associated  as  a  defendant  with  those  against  whom 
he  could  not  file  an  affidavit.  One  defendant  is  totally  insolvent, 
but  altogether  honest;  the  other  fraudulently  withholds  his  money 
or  conveys  his  property;  if  under  our  statute  the  process  cannot 
depart  from  the  judgment,  the  latter  defendant  is  effectually  pro- 
tected by  his  connection  with  the  former,  from  the  issuance  of  aco. 
sa* ;  or  as  has  been  suggested,  one  female  defendant  may  protect 
any  number  of  fraudulent  co-defendants. 

By  the  statute  of  1831,  the  writ  of  ca.  sa.  is  abolished  in  general; 
it  continues  to  exist  only  sub  modo^  and  it  can  issue  only  against 
such  defendants  as  may  be  included  in  the  application  for  its  issu- 
ance by  the  creditor,  grounded  upon  his  affidavit.  It,  therefore, 
need  not,  because  in  all  cases  it  cannot,  pursue  the  judgment. 

2ndly.  When  a  ca.  sa*  has  issued,  and  the  defendant  being  ar- 
rested thereon,  has  given  bond  in  pursuance  of  the  provisions  of  the 
act  of  1824,  for  his  appearance  at  court,  can  he  absolve  himself 
from  the  performance  of  the  conditions  of  the  bond,  and  resist  sue- 
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cessfully  the  rendition  of  a  judgment  thereon,  by  objecting  to 
the  insufficiency  of  the  affidavit?  The  act  of  1831  makes  no  refer- 
ence whatever  to  the  act  of  1824.  It  does  not  provide  for  the  tak- 
ing of  a  bond ;  that  is  done  by  the  proper  force  of  the  act  of  1824. 

The  act  of  1831  provides,  that  the  defendant  may  at  any  time 
apply  to  the  court,  or  the  justice  from  whom  the  writ  issued,  to  be 
discharged  therefrom,  which  the  court  or  justice  shall  do,  iF  the 
defendant  can  make  it  appear  that  the  plaintiff,  his  ageat  ox  attor- 
ney has  sworn  falsely,  or  was  mistaken,  or  the  grounds  laid  in  the 
affidavit  were  insufficient  to  authorise  the  issuance  of  the  writ.  Bat 
if  the  party  discharge  himself  from  the  writ,  by  giving  bond  pursu- 
ant to  the  act  of  1824,  shall  he  on  the  return  of  the  writ  and  bond, 
go  behind  both,  and  investigate  with  the  plaintiff,  whether  the  affi- 
davit contains  false  swearing,  whether  founded  on  mistake,  or 
whether  insufficient  in  the  grounds  laid  ? 

It  would  hardly  be  contended,  that  he  may  enquire,  under  such 
circumstances,  into  the  truth  of  the  affidavit;  then  why  into  its 
sufficiency?  In  the  case  of  Street  vs.  Vandervoot,  7  th  Yerg.  43S, 
this  court  held,  that  the  defendant  in  a  ca.  sa.  waives  any  objection 
that  may  exist  to  the  issuance  of  the  ra.  5a.  by  executing  his  bond, 
and  undertaking  to  appear  and  discharge  himself  under  the  insolv- 
ent law.  That  authority  is  expressly  in  point,  and  is  decisive  of 
the  question  under  consideration.  We  think  that  case  was  pro- 
perly decided,  and  we  adhere  to  the  principle  of  it. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  judg- 
ment be  given  here  upon  the  bond. 
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Nicholson  vs  PATTBSSoir. 

1.  A  scire  facias  IB  founded  upon  a  record,  and  rmtes  nothing  that  if  not  of 
record. 

3.  The  affidavit  required  by  the  act  of  1831,  ch.  40,  see.  5,  coiutitateB  no  part 
of  the  record  in  the  cauae,  and,  therefore,  a  sdrtfaeuu  need  not  recite  that  an  alB« 
davit  was  made  before  the  iq^uance  of  the  ca,  so, 

MeigSf  for  Nicholson. 

Trimble,  for  Patterson,  cited,  3  Marsh.  Ky.  Rep.  176:  2  Yexg. 
533:  7  Yerg.436:  2  Sellon's  Pract.  134:  2  Ld.  Ray.  1096:  S 
Mod.  304:  16th  Johnson,  119:  do.  537:  13th  Johnson,  547,5S^9: 
3  John.  Cases,  74:  11  Wend.  32:  2  Burrow,  7:  Mass.  477;  5 
Dowl.  &Ry.615:  6  Cowen,  596. 

Gree^c,  J.  delivered  the  opinion  of  the  court. 

.  This  is  a  suit  by  scire  facias^  against  the  plaintiff  in  error,  as 
bail  for  J.  L.  Napier,  in  an  action  at  the  suit  of  the  defendant  in  er- 
ror. The  scire  facials  sets  out  and  recites  the  writ  of  capias  ad 
respondendum,  the  bail  bond  executed  by  the  plaintiff  in  error, 
the  judgment  against  Napier,  the  capias  ad  satisfaciendvmf  and 
return  of  "not  found.'-  The  plaintiff  in  error  failed  to  appear  ieuid 
plead  to  the  scire  facias,  and  judgment  was  rendered  agunst 
him  by  default.  This  writ  of  error  i»  prosecuted  to  reverse  and 
arrest  this  judgment,  because  the  scire  facias  does  not  show,  that 
an  affidavit  was  made  by  the  plaintiff  below,  as  required  by  the 
act  of  1831,  before  the  issuance  of  the  ca.  5a.  This  court  decid- 
ed, in  the  case  of  Street  vs,  Vandervoot,  7  Yerg.  Rep.  436,  that  the 
affidavit  required  by  the  act  of  1831,  ch.  40,  sec.  5,  constitutes  no 
part  of  the  record  in  the  cause.  The  opinion  of  the  court,  in  that 
case,  was  reviewed,  approved,  and  re-affirmed  at  the  present  term, 
in  the  case  of  Saunders  ^r  Martin  vs.  GaUaher. 

The  consequence  is,  that  a  scire  facias  need  not  recite,  that  an 
affidavit  was  made  before  the  issuance  of  a  ca,  sa.  A  scire 
facias  is  founded  upon  a  record,  and  recites  nothing  that  is  not  of 
record.  If  no  affidavit  was  made,  and  the  defendant  in  the  sd, 
fa,  supposed  the  law  required  that  one  should  be  made  in  such  a 
case  as  this,  he  should  have  availed  himself  of  the  omission,  by 
pleading  that  fact  to  the  sci.fa.  He  has  &iled  to  plead,  and 
judgment  by  default  has  been  rendered  against  him.  It  is  now  too 
late  to  come  with  the  objection.    Let  the  judgment  be  affirmed. 
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Rauves,  Sheriff  vs.  Childress. 

1.  1/  the  return  of  a  sheriff  on  9ifi,/a.  be  not  in  point  pf  law  inauflicent,  thfit  is^ 
if  it  show  an  adequate  legal  reason  why  the  money  was  not  made,  a  motion  will 
not  lie. 

2.  1^  the  sheriff  has  not  used  proper  diligence,  the  rtpipedy  is  by  action. 

3.  Raines,  sheriff,  received  an  execution  on  the  30th  June,  1841,  returnable  od 
the  13th  iSeptember,  1841.  The  sheriff  endorsed  on  the  execution,  that  ho  levied 
it  on  a  negro,  &c.,  on  the  1st  day  of  September,  1841,  and  tpok  a  bond  for  ^he  d«»- 
livery  of  slave,  &.c.  on  the  13tb,  the  return  day.  The  bond  for  deliveiy  of  the  pro- 
perty was  forfeited,  and  the  forfeited  bond,  with  the  fi»fa,  was  filed  on  the  return 
day :  Held,  that  no  motion  would  lie  on  this  return,  as  it  showed  an  adequate  le- 
eal  reason  why  the  money  was  not  made. 

This  motion  was  made  by  Childress  against  Raines,  sheriff  of  Da- 
vidson county,  at  the  September  term  of  the  circuit  court  of  David- 
in>B  county,  1841,  for  an  alleged  insufficient  return  olfi.fa.  placed 
in  his  hands.  Maney,  presiding  judge,  rendered  judgment  against 
the  defendant  for  the  amount  of  the  execution  and  damages.* — 
Raines  appealed  in  error. 

The  facts  are  stated  in  the  opinion  of  the  court. 

MeigSf  for  sheriff. 

Etoifigt  for  Childress. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  a  motion,  founded  upon  the  act  of  1835,  chapter  19, 
section  6,  against  Felix  R.  Raines,  sheriff  of  Davidson  GQuaty* 
for  an  alleged  "insufficient"  return,  on  an  execution  su^d  put, 
by  the  defendant  in  error,  from  the  circuit  court  of  Davidson  ooun- . 
ty,  against  Bell,  Robinson,  Cheatham  and  Brown.  The  ecspcution 
was  issued  the  30th  of  June,  1841,  bearing  test  of  tb^  3d  |Cpnd|iy 
of  May,  1841,  and  returnable  to  t^p  2d  Monday  of  Septepnb^, 
<l3th,)  1841.  It  was  received  by  the  sheriff  on  th^  day  of  it^  '^w 
aace,and  the  sheriff  in  his  return  states,  that  it  was  levi^  (h»  lat 
of  September,  1841,  upon  one  negro  man  named  Lewis*  om  boy 
nsM^ed  Ben,  one  negro  woman  and  child,  ^nd  th^t  he  to»ok  bpnd 
for  the  delivery  of  the  same  on  the  13th  S^ptemb^r,  1841,  at  tbe 
market-house  in  Nashville,  with  S.  W.  Napier  security,  which  was 
forfeited,  and  therewith  filed  the  13th  of  S^pt^mber,  1841.  It 
was  proved  before  the  circuit  court,  that  Brown,  one  of  the  defend- 
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ants  in  the  execution,  had  from  the  30th  of  June  to  the  13th  of 
September,  1841,  unencumbered  personal  property  sufficient  to 
satisfy  the  execution. 

For  the  plaintiff  in  error,  it  is  urged,  that  the  return  is  legally 
sufficient,  because  it  shows  that  the  sheriff  levied  upon  property 
apparently  adequate  to  the  satisfaction  of  the  execution,  in  time  to 
make  a  sale ;  that  he  took  bond,  as  it  was  his  duty  to  do,  if  requir- 
ed of  him,  for  the  delivery  of  the  property,  which  being  forfeited* 
constituted  a  good  legal  reason  why  the  money  was  not  made ; 
that  the  return  being  legally  sufficient,  is  a  full  answer  to  the  mo- 
tion ;  for  that  if  it  can  be  inferred,  from  the  sheriff's  return,  or  oth* 
erwise  proved,  that  greater  diligence  would  have  made  the  money, 
the  negligence  of  the  sheriff,  may  constitute  a  ground  of  action 
against  him,  not  of  a  motion  under  the  statute.  That  the  legbla- 
ture  intended  to  bold  the  sheriff  liable,  on  motion,  in  cases  only 
where  the  falsehood  or  insufficiency  of  the  return  appeared  upon 
the  face  of  the  return  itself,  and  not  to  make  the  motion  a  sul»ti* 
tute  for  the  common  law  remedy  by  action  for  negligence,  or  for  a 
fake  return.  That  if  they  had  so  intended,  it  would  have  been  im* 
pairing  the  right  of  trial  by  jury,  and  would  have  been  a  violation 
of  the  constitution. 

On  the  other  side  it  is  said,  that  a  return  is  insufficient,  where, 
from  the  return  itself,  it  appears  probable,  prima  facie^  that  great- 
er diligence  would  have  made  the  money;  that  here  the  sheriff 
might  have  levied  before  the  1st  of  September,  or  if  the  state  of  his 
business  would  have  prevented  him,  he  might  and  ought  to  have 
shown  what  that  state  of  business  was,  in  the  return  itself,  so  as  to 
make  that  appear. 

We  think  the  argument  is  with  the  plaintiff  in  error. 

If  the  levy  had  been  made  the  1st  of  July,  the  sheriff  might  in- 
deed have  sold  in  ten  days,  hut  he  was  not  bound,  so  far  as  liability 
to  this  motion  is  concerned,  to  do  so ;  he  might  then  have  taken  a 
bond,  to  deliver  the  negroes  on  the  13th  September.  If  the  return 
be  not  insufficient  in  point  of  law,  that  is,  if  it  show  an  adequate  le- 
gal reason  why  the  money  was  not  made,  a  motion  will  not  lie; 
if  it  be  thought,  notwithstanding  his  return,  that  the  sheriff  has  not 
used  proper  diligence,  or  that  he  has  been  guilty  of  negligence,  the 
the  remedy  is  by  action. 

Let  the  judgment  be  reversed. 
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Grandison,  a  Slavey  vs.  TttE  STAtit 

1.  To  sustain  a  oonTiction  of  a  slave  under  the  act  of  1833,  cb.  75,  sec.  1,  and 
the  act  of  1835,  cb.  19,  sec.  10,  it  must  be  alleged  in  the  indictment,  bj  distinct 
averment,  and  proved  that  the  assault  committed  bj  tbe  slaTe,  with  the  intent  to 
ravish,  was  on  tbe  body  of  a  free  while  woman.  An  assault  on  a  black  womati« 
with  intent  to  ravish,  is  not  punished  with  death,  as  in  such  a  case  of  assault  on 
tbe  body  of  a  free  white  woman. 

2.  A  caption  which  does  not  state  where  the  court  was  bolden,  at  which  the 
conviction  was  had,  or  that  a  grand  jury,  of  good  and  lawful  men,  was  cmpannel* 
Wd,  is  defective,  and  the  judgment  must  be  arrested,  for  either  of  these  causes. 

TAonypsofif  for  Grandison. 

Attorney  General^  for  the  State. 

Grben,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  convicted  in  the  circuit  court  of  Warren 
county,  of  an  assault  and  battery,  with  intent  to  ravish  Mary  Dou- 
glass, and  was  sentenced  to  suffer  death. 

The  first  count  in  the  indictment,  charges,  that  the  defendant 
**did  make  an  assault,  and  her  the  said  Mary  Douglass,  then  and 
there,  violently  and  against  her  will,  feloniously  did  ravish  and 
carnally  know." 

The  second  count  charges,  that  the  negro  slave  Grandison,  ''did 
make  an  assault  on  her,  the  said  Mary  Douglass,  then  and  there  did 
beat,  wound  and  ill-treat,  with  intent,  her  the  said  Mary  Douglass 
violently  and  against  her  will,  then  and  there  feloniously  to  ravish, 
and  carnally  know.'' 

Thb  indictment  is  framed  under  the  act  of  1833,  ch.  75,  sec.  I, 
and  the  act  of  1835,  ch.  19,  sec.  10.  (Caruthers  &  Nicholson's 
Comp.  Stat.  683.)  The  act  of  1833,  provides,  that  "if  any  negro  or 
mulatto,  whether  bond  or  free,  shall  make  an  assault  upon  a  ushiU 
vxntuaif  with  intent  to  commit  a  rape,  and  use  violence  to  her  per- 
son,  such  negro  or  mulatto,  for  such  offence,  shall  suffer  death  by 
hanging. 

The  act  of  1835,  provides,  that  ''any  slave  or  slaves,  who  shall 
commit  an  assault  and  battery  upon  any  free  white  person,  with 
an  intent  to  commit  murder  in  the  first  degree,  or  a  rape  upon  a/ree 
white  tDomatif  shall  on  conviction,  be  punished  with  death  by  hang- 

ing." 
Both  these  acts  noake  the  offence  of  an  assault  and  battery,  with 
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intent  to  commit  a  rape  by  a  negro,  capital,  onlj  on  the  ground, 
that  such  person  so  assaulted,  "with  such  intent,  shall  be  a  ^lohite 
waman,^*  Such  an  act  committed  upon  a  black  woman^  would  not 
be  punbhed  with  death.  It  follows,  therefore,  most  clearly,  that 
this  facty  which  gives  to  the  offence  its  enormity,  and  on  account 
6f  which^  the  punishment  of  death  is  indicted,  must  be  charged  in 
the  indictment,  and  proved  on  the  trial. 

But  this  indictment  contains  no  such  charge.  It  aHeges,  that  the 
assault  and  battery  was  made  upon  Mary  Douglass^  with  intent  to 
ravish  the  said  Mary  Douglass. 

Now,  whether  Mary  Douglass  be  black  or  white,  bond  or  free, 
the  indictment  does  not  disclose,  and  of  course  the  court  cannot 
know.  The  name  imports  nothing,  and  if  it  did  furnish  some  slight 
ground  to  suppose  that  a  female  named  Mary  Douglass  might  be 
a  free  white  vxmtan^  most  clearly  it  could  not  be  any  ground  for 
omitting  the  expiress  allegation,  of  this  material  fact  in  the  indict- 
ment. 

As  to  the  point  suggested  by  defendant's  counsel,  that  these  acts^ 
making  th6  offence  of  an  assault  and  battery  upon  a  white  woman^ 
With  intent  to  ravish  her,  by  a  negro,  capital,  does  not,  by  the  ex- 
pression iboman^  include  the  case  of  an  infant  under  ten  years, 
we  deem  it  unnecessary  to  decide,  as  the  judgment  must  be  ar- 
rested upon  the  ground  just  mentioned. 

It  may  be  proper  to  remark,  that  the  caption  to  this  record  is 
wholly  defitetive.  It  does  not  state  wJiere  the  court  was  holden, 
or  that  a  grand  jury,  of  good  and  lawful  men,  was  empannelled. 
To  presume  that  the  court  was  holden  at  McMinnville,  and  that  a 
grand  jury  wai  regularly  empannelled,  is  going  farther  than  any 
case  has  ever  gone ;  and  farther  than  we  can  go,  consistently  with 
th&t  regularity  and  strictness  which  is  required  in  criminal  pro- 
ceedings. 

Let  the  judgment  be  reversed  and  arrested,  and  let  the  prisoner 
b^  remanded  to  the  jail  of  Warren  county  to  be  proceeded  against 
as  the  law  directs. 
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DocoHBKTYf  AdrtCr.  vs.  Gurus,  et  cUs, 

A  sale  of  a  ilave  bj  parol  made  in  the  State  ofTenDessee  is  void ;  and  thia  is  so 
though  the  slave  were  in  the  State  of  Alabama  at  the  time  of  the  making  of  the 
contract.  The  law  of  the  place  where  the  contract  is  made  governs^  and  not  the 
lex  loci  ret  tiUt. 

This  bill  was  filed  in  the  chancery  court  at  Winchester,  on  the 
8th  day  of  February,  1840»  by  Elizabeth  E wing,  against  Curie  and 
others,  for  the  purpose  of  obtaining  a  perpetual  injunction  against  the 
sale  of  a  slave  by  execution^  Mrs.  Ewing  sold  to  Moore  a  slave 
for  $1000,  in  December,  1838.  Moore  gave  his  note  for  the  money. 
The  parties  to  thb  contract  were  thed  resident  in  the  State  of 
Tennessee.  JMtoore  shortly  afterwards  removed  to  Alabama.  Find- 
ing when  the  note  become  due,  that  he  could  not  pay  it,  he  came  to 
the  State  of  Tennessee,  Franklin  county,  and,  by  parol,  re-sold  the 
slave  to  Mrs.  Ewing,  and  in  consideration  of  said  re-sale  she  enter- 
ed a  creditupon  his  note  for  thesumof  $875.  At  the  time  of  this  con- 
tract the  slave  was  in  Alabama.  In  a  short  time  Moore  started  him 
to  the  residence  of  Mrs.  Ewing,  in  Franklin  county.  Curie  had 
two  judgments  against  Moore,  rendered  in  the  circuit  court  of 
Franklin  county^  one  for  the  sum  of  $700,  the  other  for  $132,  up- 
on which  he  procured  executions,  and  placed  them  in  the  hands  of 
the  sheriff  of  the  county.  As  the  slave  passed,  and  before  he  reach- 
ed the  residence  of  Mrs.  Ewing,  the  executions  were  levied  on  him 
by  the  sheriff. 

Mrs.  Ewing,  thereupon,  filed  this  bill  to  restrain  the  sale  of  the 
slave  by  injunction.  She  died,  and  the  suit  was  revived  in  the 
name  of  Dougherty,  the  administrator  of  her  estate. 

The  cause  came  on  to  be  heard  at  the  August  term,  1841, on  the 
bill,  answers,  replication  and  proof,  Ridley,  chancellor  presiding. 
He  being  of  the  opinion,  that  no  title  passed  from  Moore  by  the 
parol  sale,  dismissed  the  bill  of  complainant.  Complainant  ap- 
pealed. 

Taul^  for  complainant. 

Laughlin,  for  defendants. 

TvRLBT,  J.  delivered  the  opinion  of  the  court. 

In  the  year  1838,  complainant's  intestate,  sold  to  J.  H.  Moore,  a^ 

negro  man  at  the  price  of  $1000,  to  be  paid  on  the  25th  day  of  De- 
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cember,  1839,  At  the  time  of  the  sale  the  parties  were  resident 
citizens  of  the  State  of  Tennessee,  but  Moore  early  in  18S9  became, 
by  change  of  residence,  a  citizen  of  the  State  of  Alabama,  and  car- 
ried with  him  the  negro  purchased  as  aforesaid.  Moore  finding  it 
inconvenient  to  pay  the  purchase  money  on  the  25th  day  of  De^ 
cember,  1839,  made  a  contract  in  the  State  of  Tennessee  with  the 
intestate,  by  which  he  agreed  to  re-sell  the  negro  to  her  for  the 
sum  of  $875,  for  which  amount  he  received  a  credit  on  his  note  for 
the  original  purchase  money.  This  contract  was  by  parol,  and  no 
bill  of  sale  was  executed  by  Moore;  the  negro  being  in  Alabama, 
was  not  delivered,  but  at  a  subsequent  period  was  sent  to  the  in* 
testate^  but  before  reaching  her  residence,  was  seised  by  executions 
on  judgments  in  the  State  of  Tennessee  in  favor  of  the  defendant 
against  Moore,  and  this  bill  is  filed  to  enjoin  the  proceedings. 

The  question  for  consideration  is,  whether  the  sale  of  the  negro 
by  Moore  to  Mrs^  Ewing,  the  intestate,  is  void  under  our  statute 
of  1831,  which  requires  that  all  sales  of  slaves  to  be  valid,  shall 
be  in  writing? 

For  the  complainant  it  is  argued,  that  this  statute  can  have  no 
bearing  on  the  case,  because  Moore  at  the  time  of  the  contract  was 
a  citizen  of  the  State  of  Alabama,  and  the  neg^o,  the  subject  of  the 
contract,  actually  in  that  State. 

This,  it  is  replied^  makes  no  difference,  for  though  Moore  was 
a  citizen  of  Alabama,  yet  he  made  the  contract  in  the  State  of 
Tennessee,  and  personal  property  being  the  subject  of  it,  the  kz 
loci  contractus^  and  not  the  kx  rei  sites,  must  govern,  as  to  the 
forms  necessary  to  its  validity.    This  is  a  question  of  authority. 

Mr.  Story,  in  his  treatise  on  the  conflict  of  laws,  says,  in  sec.  342, 
"generally  speaking,  the  validity  of  a  contract  is  to  be  decided  by 
the  law  of  the  place  where  it  is  made.  If  valid  there,  it  is  by  the 
general  law  of  nations,  held  valid  every  where.^  In  sec.  243,  he 
says,  "the  same  rule  applies,  vice  versa,  to  the  invalidity  of  con- 
tracts; if  void  or  illegal  by  the  law  of  the  place  of  the  contract,  they 
are  generally  held  void  and  illegal  every  where.'*  In  sec.  260,  he 
says  "another  rule  respecting  the  validity  of  contracts  is,  that  all 
the  formalities,  proofs  or  authentications  of  them,  which  are  re- 
quired by  the  lex  loci,  are  indispensable  to  their  validity  every 
where." 

In  discussing  these  principles,  the  authorities  cited,  and  examin- 
ed, are  civilians  chiefly,  but  they  are  as  much  principles  of  the  com- 
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inon  law,  as  of  the  civil.  In  sec.  373,  of  the  s^me  book  quoted,  the 
author  says,  ''the  general  rule  of  the  commoo  law  on  this  subject 
is,  that  in  respect  to  moveables,  the  law  of  the  place  where  the  con-* 
tract  is  made,  will,  with  few  exceptions,  govern  the  forms  and  iu}^ 
lemnities  thereof.  But  as  to  immoveables,  no  contract  is  obliga- 
tory or  binding,  unless  the  contract  is  made  with  the  forms  and 
solemnities  required  by  the  local  law,  the  lex  situs.** 

These  principles  are  decisive  of  the  case  under  consideration. 
The  contract  for  the  sale  of  the  slave  having  been  made  in  this 
State,  and  our  statute  of  1831,  making  void  all  contracts  for  the 
sale  of  slaves  unless  they  be  in  writing,  and  this  having  been  by 
parol,  it  necessarily  follows,  the  complainant's  intestate  acquired  no 
right  to  the  slave  ;  he  remained  the  property  of  Moore,  and  was 
subject  to  the  executions  of  the  defendant. 

The  decree  is,  therefore,  affirmed,  and  the  bill  dismissed. 


Elijah,  a  slave  t>s.  Thb  State* 

1.  In  order  to  luftain  a  conviction  of  a  slare  under  the  act  of  1835,  cb.  19,  for 
an  aaeaolt  and  battery,  with  intent  to  commit  murder  in  the  first  degree,  it  must 
be  alleged  in  the  indictment  and  proren  on  the  trial  that  the  person  assaulted  was 
a  free  white  person. 

3.  The  name  of  the  person  assaulted  furnishes  no  presumption  that  he  was  a 
free  white  person,  neither  does  the  fact  that  he  was  a  witness  in  the  case  against 
the  slave,  nor  that  he  was  foreman  in  a  mechanic's  shop. 

R,  M.  Burton  and  Trimble^  for  Elijah. 

Aiiomey  General^  for  the  State. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

The  slave,  Elijah,  was  convicted  in  the  circuit  Court  of  Smith 
county,  for  an  assault  And  battery  *'upon  David  C.  Fury  ear,  being 
a  free  white  person,**  with  intent  to  commit  murder  in  the  first  de- 
gree. This  indictment  was  framed  upon  the  10th  section  of  the 
act  of  1835,  ch.  19,  (Car.  &  Nich.  683,)  which  enacts,  that  ««any 
slave  or  slaves  who  shall  commit  an  assault  and  battery  upon  any 
feee  uAUe  persoUf  with  intent  to  commit  murder  in  the  first  degree, 
or  a  rape  upon  a  free  white  woman,  shall  on  conviction  be  punish- 
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ed  with  death  by  hanging/'  The  capital  character  of  the  offence 
created  by  the  act,  consists  in  the  fact,  that  the  person  intended  to 
be  murdered  by  the  slave^  shall  be  a  ''free  white  person."  The  in- 
dictment so  charges  the  offence.  Without  this  charge  the  indict- 
ment would  have  been  defective^  as  has  been  decided  the  present 
term  in  Grandison's  case. 

But,  a  fact  that  Is  essential  should  be  laid  in  the  indictment,  and 
that  constitutes  the  very  gravamen  of  the  chargey  must  also  be 
proved.  This  is  too  plain  a  proposition  to  admit  of  argument. — 
But  it  has  been  suggested,  that  the  exhibition  of  Pmryear,  as 
a  witness,  was  sufficient  evidence  that  he  was  white  and  free. 

If  the  fact  be  so,  perhaps  such  exhibition  of  the  person  before 
the  jury,  would  have  made  it  unnecessary  for  any  witness  to  be 
called  on  to  swear  that  Puryear  was  a  white  person  and  free;  but 
the  fact  must  appear  in  the  bill  of  exceptions,  or  we  cannot  know 
that  it  existed.  Upon  the  strictest  scrutiny  of  the  bill  of  excep- 
tions, we  are  unable  to  detect  any  fact  from  which  we  can  judi- 
cially infer  that  Puryear  is  a  free  white  man.  The  name^  as  was 
said  in  Grandison's  case,  imports  nothing,  for  negroes  have  such 
names.  Nor  does  his  office  of  foreman  in  a  mechanic's  shop,  nor 
the  fact  that  he  was  a  witness  in  this  cause,  tend  to  prove  whether 
he  was  black  or  white.  Many  negroes  are  conductors  of  mechan- 
ic shops,  and  several  negro  slaves  were  witnesses  in  this  cause. 

It  would  not  do  to  say  that  we  are  not  to  presume,  the  jury 
would  convict  and  the  court  would  condemn  the  defendant,  unless 
it  had  appeared,  that  the  person  he  attempted  to  kill  was  a  white 
man.  The  same  argument  might  hafve  been  made  in  Ewell's  case. 
In  that  case,  there  was  no  evidence  that  the  oiSence  was  commit- 
ted in  Bedford  county.  *  This  was  a  necessary  allegation  in  the  in- 
dictment, in  order  to  give  the  court  jurisdiction;  and  this  court  held, 
that  it  must  be  proved,  and  that  we  could  not  presume  that  it  had 
been  proved,  as  the  bill  of  exceptions,  purporting  to  set  out  all  the 
evidence,  did  not  show  it;  so  in  this  case,  the  bill  of  exceptions 

states  that  it  contains  all  the  evidence  in  the  cause,  and  it  does  not 
show  that  it  appeared  to  the  jury  that  Puryear  was  a  free  white  man. 

As  to  the  ground,  which  counsel  has  pressed  upon  the  court,  that 
the  verdict  was  not  justified  by  the  proof  in  the  cause,  we  think 
proper  to  express  no  opinion,  as  the  judgment  will  be  reversed  up- 
on another  point,  and  we  think  it  proper  that  the  jury  that  may 

♦See  6  Yergcr,  376. 
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hereafUr  sit  in  judgment  upoD  the  prisoner  shall  be  uninflueo^^^^ 
by-any  opinion  of  this  court  upon  the  facts*  Let  the  judgment  J)^ 
reversed}  and  a  new  trial  awarded*  •», 


Thb  State  vs  SMrrn. 


1.  The  indictment  charges  that  the  defendant  did  make  an  assault  hj  then  and 
there  drawing  a  pistol  and  threatening  to  shoot  him,  (the  said  Herring,)  within  the 
dittanoe  the  said  pistol  would  carry :  Held,  that  this  charge  was  good,  it  not  h^ 
ing  necessarjr  that  the  indictment  should  charge  that  the  pistol  was  pointed  at 
the  party  assaulted.  ^ 

S.  If  a  person  present  a  pistol  at  another,  purporting  to  be  loaded,  so  near  at 
to  have  been  dangerous  to  life,  if  the  pistol  being  loaded,  had  gone  off,  this  is  an 
lult  in  law,  though  the  pistol  were  not  iu  fact  loaded. 


W.  B.  Johnson,  attorney  general  of  the  7th  solidtorial  district, 
presented,  at  the  instance  of  Herring,  prosecutor,  a  bill  of  indict^ 
ment  against  Smith,  to  the  grand  jury  of  Montgomery  county,  at 
the  September  of  the  circuit  court,  1840,  for  said  county.  Thb 
bill  of  indictment  charges, 

1.  That  Sidney  Smith,  on  the  10th  day  of  September,  1840,  is 
and  upon  one  James  Herring  did  make  an  assault,  by  then  and 
there  drawing  a  pistol  and  threatening  to  shoot  him  the  said  Her- 
ring, within  the  distance  the  pistol  would  carry,  &c. 

3.  That  Smith,  on  the  10th  day  of  September,  1840,  an  assault 
did  make  upon  the  body  of  one  James  Herring,  by  then  and  there 
drawing  a  pisto]  from  his  pocket  and  threatening  to  shoot  him  the 
said  Herring  within  the  distance  the  said  pistol  would  carry. 

The  grand  jury  returned  this  a  true  bill.  The  defendant  plead- 
ed not  guilty  and  was  put  upon  his  trial.  He  was  found  guilty  by 
the  jury.  A  motion  was  made  in  arrest  of  judgment  and,  Martioi 
presiding  judge,  arrested  the  judgment.  Johnson,  on  behalf  of 
the  State,  prayed  and  obtained  an  appeal. 

AUamey  General^  on  behalf  of  the  State^  cited  Amer.  Jur.  No. 
51,  page  153. 

Cook^  for  the  defendant.  The  indictment  for  an  assault  with  a 
gun  must  allege  a  presentation  of  the  gun  at  the  body,  and  that  it 
was  laden  with  powder  and  ball,  in  order  to  show  an  attempt  to 
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•booty  and  a  present  ability  of  sbooting.  If  not  presented  at  the 
body  it  is  no  assault,  and  if  not  within  the  distance  the  gun  wiU 
carry,  or  the  gun  is  not  laden,  no  present  ability  exists  to  commit 
the  battery.  Dar.  Precedents,  60:  Roscoe's  Criminal  Evidence,  210: 
3  Chitty  Cnm.  Law,  826:  4  Wentworth,  7. 

Greeh,  J.  delivered  the  opinion  of  the  court. 

The  defendant  in  this  case  was  indicted  for  an  assault,  convicted, 
and  on  motion  the  judgment  was  arrested.  The  district  attorney 
on  behalf  of  the  State  appealed  to  this  court.  The  indictment  char- 
ges, that  the  defendant  ''upon  one  James  Herring  in  the  peace  of 
God  and  our  said  State,  then  a(nd  there  being,  did  make  an  assault, 
by  then  and  there  drawing  a  pistol,  and  threatning  to  shoot  him 
the  said  Herring,  within  the  distance  the  pistol  would  carry.  Two 
objections  are  taken  to  this  indictment 

ist.  It  is  said,  that  this  indictment  should  have  charged,  that  the 
(Mstol  was  pointed  at  the  party  assaulted.  We  do  not  think  this 
statement  necessary.  The  particular  manner  in  which  the  weap- 
on was  held,  with  which  a  party  made  an  assault,  need  not  be  sta- 
ted. As  if  the  indictment  charge  that  the  assault  was  made  with 
a  stick,  it  is  never  stated  that  it  was  raised  in  a  striking  manner,  or 
if  with  a  sword,  that  the  point  was  presented,  ready  to  thrust,  nor 
need  it  state  that  a  gun  or  pbtol  was  presented,  ready  to  shoot.  If  a 
party  draw  a  sword,  in  a  threatening  manner,1n  striking  distance, 
that  is  an  assault;  so  in  this  case,  the  drawing  a  pistol  in  a  threat- 
ening manner,  in  shooting  distance,  is  an  assault. 

2.  It  is  insisted  that  the  indictment  should  have  charged,  that 
the  pistol  was  loaded  with  powder  and  lead,  so  that  the  party  as- 
saulted was  put  m  actual  danger.  Lately  it  has  been  decided  in 
England,  in  two  cases,  ''If  a  person  present  a  pistol,  purporting  to 
be  loaded,  at  another,  so  near  as  to  have  been  dangerous  to  life,  if  the 
pistol  being  loaded  had  gone  off,  this  is  an  assault  in  law,  though 
the  pistol  were  not  in  fact  loaded.''  9  Carr.  &  Payne,  483,533:  20 
English  Common  law  Rep.:  Amer.  Jurist.  No.  51,  page  153. 

In  such  case,  all  the  injury  occasioned  by  the  terror  which  would 
be  produced,  or  the  breach  of  the  peace  that  might  ensue,  would 
result  that  a  loaded  pistol  would  have  produced.  We  therefore  think 
the  indictment  in  this  case  sufficiently  charges  the  offence, and  that 
the  circuit  court  erred  in  arresting  the  judgment.  Let  the  judg- 
ment be  reversed. 
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Hunt  &  Co.  vs.  Benson. 

f 

1.  Hant  &  Co.  by  the  terms  of  a  partnership  agreement,  were  tofiimifh  the  cap- 
ital.   Benson  <igreed  to  condact  the  establishment,  to  be  liable  for  half  the  expen- 
•es  and  losses,  and  paj  interest  on  half  the  capital  famished  from  the  commenee- 
oent  to  the  termination,  when  the  profits  were  to  be  equally  divided :  Held,  nader 
this  agrement,  1st.  That  until  the  debts  of  the  partnership  were  paid  and  the  part* 
nership  settled,  each  partner  had  a  lien  on  all  the  partnership  property  as  his  in- 
demnity against  the  joint  debts  and  his  security  for  the  ultimate  balance  due  him.  , 
2od.  That  neither  partner  could  without  the  consent  of  his  co-partner  or  co-part-   . 
ners  withdraw  any  portion  of  the  funds  of  the  concern  for  private  purposes,  (per^    ' 
sonal  expencei  excepted)  or  acquire  an  excluaiTe  right  to  any  portion  of  the  stock 
until  the  debts  were  paid  and  the  partnership  settled. 

3.  Where  real  estate  is  purchased  for  partnership  purposes,  and  on  partnership  W 
aooount,  equity  deems  it  partnership  property,  no  matter  in  whose  name  the  pur-  % 
chase  is  made,  or  whether  the  legal  title  be  in  one  or  in  all. 

3.  Where  real  estate  is  purchased  and  paid  for  with  partnership  funds,  such 
payment  will  be  decisive,  in  the  absence  of  countervailing  circamstances  that  it 
was  intended  to  be  held  as  partnership  property. 

4.  If  one  partner  withdraw  the  funds  of  the  firm  under  such  circumstances  of 
consent,  or  knowledge  and  acquiesenee  on  the  part  of  the  co-partners  as  to  amount 
lo  a  contract  or  loan,  the  property  so  purchased  will  not  belong  to  the  firm,  bot 
will  be  the  private  estate  of  the  person  so  purchasing.  It  is  otherwise  if  the  cir- 
comstances  do  not  amount  to  a  case  of  contractor  loan,  although  the  partner  may 
purchase  lor  his  own  use  and  take  title  in  his  own  name. 

5.  Where  a  partner  withdraws  partnership  fund  and  appropriates  it  to  private 
purposes,  such  iis  the  purchase  of  real  estate,  and  makes  in  the  books  of  the  con- 
cern full  and  fhit  entries  thereof,  which  do  not  disguise  the  transaction  and  fur- 
nish to  the  co-partner  full  information  of  the  true  state  of  the  facts,  the  consent  of 
■Qch  co-partner,  if  he  have  access  to  the  bogks,  to  the  withdrawal  and  appropria- 
tion of  the  funds,  will  be  implied  unless  he  make  objection  at  the  time.  His  con- 
sent, however,  could  not  be  implied  if  he  did  not  have  access  to  the  books,  as  where 
he  resided  a  thousand  miles  fh>m  where  the  books  were  kept  and  the  transaction 
took  place. 

MeigSf  for  complainants,  cited,  2  Washington  C.  C.  Rep.  441: 
1  Sumner,  173:  3  Kent's  Com.  52:  Collier  on  P.  82,  96:  3  Kent, 
36-7:  Collier,  p.  65:  2  Story  Eq.  sec.  1243. 

4 

F9gg9  for  defendant,  cited,  Carey  on  Par.,  5  Law  Lib;  67:  1 
Sumner's  Rep.. p.  180:  Goodwin  vs.  Richardton^  11  Mass.  Rep. 
475:  2  Dessausure,  239:  Gow.  on  Part.  ch.  2:  5  Vesey,  189, 
Smith  vs.  Smith:  Exparte  Young,'  3  Ves.  and  Beames,  31:  Exparte 
Smith,  1  Glyn  and  Jameson,  74:  2  Yes.  and  Beames  210,  Exparte 
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Norris:  Collier  on  Part.  56S-6:  3  Dana's  Rep.  243:  1  J.  J.  Mar- 
shall, 506:  7  Cranch,  3  Paige's  Reps.  566. 

Green,  J.  delivered  the  opinion  the  court. 

This  bill  was  brought  to  settle  the  copartnership  account  be- 
tween the  complainants  and  the  defendant,  their  former  partner* 
The  complainants,  who  were  conducting  a  large  ready-made  clo- 
thing establishment  in  Baltimore,  entered  into  an  agreement,  da- 
ted the  23d  of  October,  1827,  with  the  defendant,  by  which  ho 
undertook  to  come  to  Nashville  forthwith,  and  conduct  a  ready* 
made  clothing  establishment  for  them,  and  that,  at  the  end  of  siic 
f  months,  he  might  elect  to  become  a  partner  in  the  establishment, 
I  or  to  receive  compensation  for  his  services  and  expenses.  Should 
he  choose  to  become  a  partner,  the  i^reement  provided,  that  the 
defendant  was  to  ''share  and  be  entitled  to  claim  and  receive  one 
equal  half  part  of  the  profits  arising  from,  or  by  the  business  of  the 
said  establishment,  from  its  commencement  until  the  same  shall  be 
dbcontinued,  he  the  said  Sylvanus  E.  Benson,  bearing  and  paying 
one  half  of  the  expenses  and  losses  incident  to  said  establishment, 
and  also  paying  and  accounting  .to  the  said  Samuel  Hunt  and 
John  Patterson  for  the  interest  at  the  rate  of  six  per  cent  per  an- 
num one  on  half  part  of  the  amount  of  capital  invested  by  them 
in  the  business  of  the  establishment." 

A  stock  of  goods  was  furnished  by  S.  Hunt  &  Co.,  and  Benson 
came  to  Nashville  where  he  carried  on  a  prosperous  business  for 
the  concern.  At  the  end  of  six  months  he  elected  to  become  a 
partner,  and  carried  on  the  business  in  the  name  of  ''Benson,  Hunt 
&  Co."  until  April,  1838,  when  it  was  dissolved  by  consent.  Du- 
ring  the  continuance  of  the  firm  Benson,  employed  a  portion  of  the 
profits  of  the  establishment  in  the  purchase  of  property,  consisting 
of  a  house  and  lot  in  Nashville,  turnpike  stock,  insurance  stock,  Ar- 
kansas land,  and  several  unimproved  lots  in  Nashville,  for  all  of 
which  property  he  paid  out  of  the  funds  of  the  firm  upwards  of 
eleven  thousand  dollars,  and  took  the  title  in  his  own  name. 
/      The  first  question  is,  whether  this  property  is  to  be  regarded  as 

belonging  to  the  partnership,  or  as  the  private  estate  of  Benson? 
^       There  is  no  controversy  but  that  where  real  estate  is  purchased 
for  partnership  purposes,  and  on  the  partnership  account,  no  matter 
in  whose  name  the  purchase  is  made,  and  whether  the  legal  title 
be  in  one  partneror  in  all.  Equity  deems  it  partnership  property. 
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ft  Story's  Eq.  s.  1207:  Cdllydr  on  Partnership,  68.    The  circum- 
stance that  the  payment  was  made  out  of  the  partnership  funds,  in  "^^ 
the  absence  of  countervailing  circumstances,  will  be  decisive,  that       { 
it  was  intended  to  be  held  as  partnership  property.  Hosdie  Vs.  Carf^  U  ( 
1  Sunlnei^'s  Rep.  180.    But  if  one  partner  withdraw  funds  from 
the  firm  tod  iiivest  them  in  property  in  his  own  name,  and  for  his 
bwn  private  benefit^  under  such  circumstances  of  consent  or 
knowledge  and  acquiescetice  on  the  part  of  the  cO-partners,  as  td 
amount  to  a  contract,  or  loan,  the  property  so  purchased  would 
not  belong  to  the  partnership,  but  would  be  the  private  property  of 
the  person  so  purchasing.    Collyer  on  Part.  566:  Hoxie  vs.  Carf^ 
1  Sumner's  Rep.  180:  Exparte  Harris,  3  Yes.  &  Beames,  213:  Carey  « 
on  Part.  5  Law  Lib.  67:  Gow  on  Part.  ch.  2,  sec.  J,  ch.  5,  sec.  3i 
Bxparte  Young,  3  Yes.  &  Beames,  31.    On  the  other  hand,  a^ 
though  the  partner  may  in  fact  purchase  for  his  own  use,  and  takd 
the  title  to  himself,  yet  if  it  be  done  under  such  circumstances  that 
the  knowedge  and  subsequent  approbation  of  the  co-partner  can* 
tiot  be  implied.  It  may  be  regarded  as  partnership  property,  and 
taken  into  the  account  as  such.    Collyer  on  Part.  566:  Exparte 
Harris,  2  Yes.  and  Beames,  214. 

In  Exparte  Harris,  (2  Yes  and  B.)  Lord  Eldon  says:  **I  Uy  it 
down,  that  if  in  either  the  expressed  or  implied  terms  of  an  agree- 
ment for  a  partnership  there  is  a  prohibition  of  the  act,  and  it  is 
done  without  the  knowledge,  consent,  privity  or  subsequent  appro- 
bation of  the  other  partner,  and  to  the  intent  to  apply  partnership 
funds  to  private  purposes,  that  is  prima  facie  a  fraud  upon  the 
partnership."  Nor  is  the  doctrine  in  Exparte  Smith,  (1  Glyn  & 
Jameson  Rep.  74,)  opposed  to  the  principle  thus  laid  down  by  Lord 
Eldon. 

In  that  case  the  vice-chancellor  said,  "If  one  partner  be  entrus- 
ted with  the  entire  management  of  the  partnei^hip  concern,  and 
he  withdraw  monies  for  his  separate  use,  which  he  duly  and  open- 
ly enters  upon  the  partnership  books,  this  is  not  a  fraud,  which 
will  entitle  the  joint  estate  to  prove  against  the  separate;  other- 
wise^ if  by  entries  in  the  books  he  disgmsesthe  transaction,  or  whol- 
ly omits  and  conceals  it." 

Here  the  making  due  and  open  entries  in  the  books  of  the  trans- 
action, is  stated  to  be  sufficient  to  protect  it  as  private  property.  Ev'r 
idently  this  must  mean  to  refer  to  a  case  where  the  co-partner  has 

access  to  the  books,  and  being  enabled  by  these  entries  to  know  what 
56  A 
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has  been  done,  his  consent  will  be  implied,  unless  he  make  objeclionat 
the  time.  The  closiDg  remarks  of  the  chancellor  makes  this  view 
of  the  case  quite  clear,  for  he  says,  "It  is  otherwise,  if  by  the  en- 
tries on  the  books  he  disguises  the  transaction,  or  wholly  omits  or 
conceals  it."  Thus  the  omission  to  enter  the  transaction  on  the 
books,  or  making  entries  in  such  manner  as  to  mislead  the  co» 
partner  and  prevent  him,  on  an  examination  of  the  accounts,  from 
acquiring  explicit  information  of  the  facts,  will  constitute  a  fraud* 
So  that  this  case  results  in  Lord  Eldon's  proposition,  that  if  part- 
nership effects  be  withdrawn  and  vested  in  property  by  one  part- 
ner for  himself,  without  the  "knowledge,  consent,  privity  and  sub- 
sequent approbation  of  the  other  partner,  it  is  prima  /oct^.a  fraud 
upon  the  partnership,  and  the  property  so  purchased  maybe  takm 
into  the  account  as  partnership  effects."  But  there  can  be  no  dif- 
ference between  the  omission  to  make  an  entry  of  the  transaction 
in  the  booksi  or  so  disguising  it  as  to  mislead,  and  failing  to  disclose 
the  facts  fully  and  distinctly  to  partners  who  reside  at  a  great  dis- 
tance, and  cannot  possibly  see  the  books.  Of  what  value,  is  a  full 
and  open  entiy  in  the  books,  to  a  partner  residing  a  thousand  miles 
from  the  place  they  are  kept,  and  who,  in  the  nature  of  things,  can- 
not inspect  them?  How  would  it  tend  to  impart  to  him  that 
knowledge,  from  which  his  assent  or  approbation  might  be  infer- 
red, and  without  which  the  party  withdrawing  the  fund  cannot  ac- 
quire a  separate  title  to  the  property  purchased?  All  the  casesf 
therefore,  to  which  the  defendant's  counsel  has  referred,  are  to  be 
understood  upon  a  fair  interpretation  of  them,  as  supporting 
the  propositions  above  laid  down.  By  the  terms  of  this  part- 
nership, S.  Hunt  6l  Co.  were  to  furnish  the  capital,  and  Benson 
was  to  conduct  the  establishment,  and  be  entitled  to  receive  half 
the  profits  of  the  business  from  its  commencement  until  its  termi- 
nation, paying  one  half  the  expenses  and  losses,  and  interest  upon 
one  half  the  capital  so  furnished. 

Now  as  Benson  was  to  be  entitled  to  one  half  of  the  profits,  and 
be  subject  to  half  the  losses  and  expenses  from  the  commencement 
of  the  business  until  it  should  be  discontinued,  he  could  not,  with- 
out the  consent  of  his  co-partners,  withdraw  any  of  the  funds  from 
the  concern  for  private  purposes,  except  to  defray  his  necessary 
personal  expenses. 

In  sueh  a  partnership  as  this,  one  partner  cannot  acquire  an  ex- 
clusive right  to  any  part  of  the  stock,  until  the  partnership  is  set- 
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tied  and  its  debts  are  paid.  Then  he  is  entitled  to  his  share  of  the 
surplus.  3  Kent  Com.  36-37,  and  authorities  there  cited.  For  ua* 
til  the  debts  are  paid,  and  the  partnership  is  settled,  each  partner 
has  an  implied  lien  on  the  partnership  property,  as  his  indemnity 
against  the  joint  debts,  and  his  security  for  the  ultimate  balance 
due  him.  2  Story's  Eq.  sec.  1243.  But  if  one  partner  witliout 
the  knowledge  or  consent  of  his  co-partners,  may  withdraw  at  pleas* 
ure  what  he  may  suppose  will  amount  to  his  part  of  the  profits, 
he  may  defeat  his  co-partner's  lien,  and  leave  him  to  pay  the  joint 
debts  and  get  his  portion  of  the  surplus,  as  best  he  may,  out  of  the 
remaining  effects  of  the  firm.  This  cannot  oe  done;  and  therefore, 
unless  Mr.  Benson  had  the  express  or  implied  consent  of  his  part* 
nerSy  to  vest  the  joint  funds  in  property  for  his  private  use  and  ben* 
efit,  he  cannot  be  permitted  to  withoH  it  from  the  account. 

This  leads  us  into  an  investigation  of  the  facts  in  relation  to  this 
part  of  the  case:  1st.  As  to  the  house  and  lot  in  Nashville,  for 
which  Benson  gave  $3810.  He  says  in  his  cross  bill,  that  although 
this  property  was  purchased  with  the  joint  funds,  yet  it  was  pur- 
chased for  his  private  use,  for  a  dwelling  hcMise;  that  open  and  fair 
entries  were  made  upon  the  books,  by  which  he  charged  himself 
with  the  money  paid  for  this  property;  that  he  sent  a  balance  sheet 
showing  the  state  of  the  business  to  complainants,  and  that  he 
wrote  them  a  letter  in  which  he  fully  disclosed  the  facts. 

The  answer  admits  the  purchase,  and  the  entries  on  the  books  as 
stated,  and  also  admits  that  a  letter  was  received  from  the  defen- 
dant in  which  he  stated  that  he  had  purchased  a  house,  but  it  denies 
that  the  letter  gave  full  and  distinct  information  of  the  facts  in  re- 
lation to  the  purchase,  but  on  the  contrary,  that  complainants  sup- 
posed the  house  had  been  purchased  on  the  partnership  account  for 
the  purpose  of  carrying  on  the  business  of  the  establishment;  that 
said  letter  is  lost  and  cannot  be  produced. 

Golladay's  deposition  proves,  that  when  Hunt  was  about  filing 
this  bUl,  he  told  witness  that  he  received  a  letter  from  Benson,  in- 
forming him  of  the  purchase  of  the  house.  Judge  Catron  states 
in  his  deposition,  that  the  parties  conversed  with  him  before  the  bill 
was  filed;  that  Hunt  said  the  house  had  been  purchased  without 
the  knowledge  of  himself  or  Patterson,  but  that  he  afterwards  heard 
of  the  purchase;  that  he  did  not  assent  or  dissent  until  he  came  to 
Nashville,  when  he  discovered  the  partnership  notes  had  been  giv- 
en to  secure  the  payment  of  the  purchase  money  for  the  house,  and 
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that  the  partnership  money  had  been  paid  in  taking  up  these  notes, 
and  that  the  law  arising  on  these  facts  made  it  partnership  proper- 
ty, he  then  claimed  the  profits  on  the  re-sale  as  profits  of  the  part- 
nership. 

Upon  these  facts,  we  do  not  think  the  partners  of  Mr.  Benson  at 
Baltimore  had  that  knowledge,  either  express  or  implied,  of  this 
transaction,  from  which  we  have  a  right  to  infer  their  subsequent 
approbation  of  his  acts. 

It  has  been  already  intimated  that  the  entries  on  the  books  of 
the  firm  at  Nashville,  however  explicit  and  open,  could  give  the 
partners  at  Baltimore  no  information,  and  that  what  is  said  in  ca- 
ses cited  in  argument  about  the  sufiiciency  of  such  entries,  applies 
only  to  cases  where  the  co-partners  are  in  a  situation  to  ascertain 
the  truth  of  the  facts  by  means  of  these  entries.  But  it  is  argued, 
that  information  was  communicated  by  means  of  the  balance  sheet 
that  was  sent  to  the  complainants.  This  is  altogether  a  mistake,  as 
the  balance  sheet  only  exhibits  the  gross  amount  due  from  each 
person,  and  does  not  specify  the  items  of  account  If  it  were  to 
show  the  items,  instead  of  being  a  balance  sheet,  it  would  be  a  copy 
of  the  books.  Although,  therefore,  the  balance  sheet  would  show 
that  Benson  was  debtor  to  the  firm  upwards  of  three  thousand  dol- 
•lars,  it  would  not  show  how  that  indebtedness  was  created.  As 
to  the  admission  of  the  answer,  and  Hunt's  admission  to  (SoUaday 
and  to  Judge  Catron,  there  is  nothing  to  authorise  the  belief  that 
the  partners  at  Baltimore  knew  Hhat  Benson  had.  purchased  this 
house  with  partnership  means  for  his  own  private  use.  His  letter 
that  he  had  bought  the  house,  without  stating  how  he  had  paid  for 
it,  and  that  he  intended  it  for  his  own  use  and  not  for  the  concern, 
would  fall  under  the  principle  laid  down  by  the  vice-chancellor  in 
Exparte  Smith,  (1  Glyn  and  Jameson's  Rep.  74,)  of  ^'disguising  the 
transaction."  The  fact  might  be,  that  he  had  bought  it  and  paid 
for  it  from  private  funds,  or  that  he  had  bought  it  for  the  concern. 
In  either  case  they  need  make  no  objection.  The  depositions  of 
Golladay  and  Catron  prove  no  more  than  the  admissions  of  the  an* 
swer,  and  we  think  fall  far  short  of  proving  the  existence  of  that 
knowledge  on  the  part  of  S.  Hunt  &  Co.  at  Baltimore  that  would 
amount  to  a  ''contract  or  loan"  of  these  funds  to  Benson,  or  a 
^'subsequent  approbation"  of  his  act. 

As  to  the  Arkansas  lands,  the  only  information  which  was  given 
was  communicated  in  a  letter  to  Patterson,  in  which  Benson  tells 
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him  he  had  invested  a  few  thousand  dollars  in  lands  in  that  country. 
It  does  not  communicate  the  knowledge,  that  these  few  thousands 
were  funds  of  the  concern,  nor  does  the  letter  state  that  the  pur- 
chase was  made  for  his  own  benefit.  Subsequently,  the  defendant 
was  at  Baltimore,  and  mentioned  something  about  his  purchase  of 
Arkansas  lands  to  Hunt,  who,  without  waiting  to  listen  to  the  state- 
ment,  abruptly  told  the  defendant  to  go  home  and  pay  his  debts  and 
let  Arkansas  lands  alone.  Hunt  evidently  intended  to  discourage 
these  speculations,  and  if  he  acquired  any  knowledge  of  the  pur- 
chase, his  manner  would  indicate  that  he  thought  these  specuk- 
tions  had  been  made  in  behalf  of  the  firm,  and  he  did  not  wish  its 
aflairs  involved  in  such  a  business. 

In  Hunt's  conversation  with  Judge  Catron,  he  seemed  to  regard 
these  lands  as  of  but  little  value,  supposing  that  as  good  land  could 
yet  be  obtained  there  at  the  same  price.  There  is  nothing  in  this 
conversation  by  which  he  admits  that  he  had  received  such  knowl- 
edge as  would  bind  him,  or  by  which  he  relinquishes  any  right  to 
these  lands. 

As  to  the  other  sums  laid  out  in  property,  there  is  no  evidence 
that  any  information  of  any  kind  was  ever  communicated  to  the 
complainants.  Upon  the  whole  view  of  this  part  of  the  case,  we 
are  of  opinion  that  all  the  property  which  was  purchased  by  Ben- 
son with  partnership  monies,  shall  be  taken  into  the  account  as 
partnership  eflTects.  If  any  of  the  real  estate  has  been  spld  for  a 
profit,  the  partners  are  entitled  to  share  in  profit. 

We  do  not  mean  to  say  that  Benson  intended  any  thing  wrong 
in  these  transactions;  on  the  contrary,  all  the  facts  together  satisfy 
usy  that  he  supposed  he  was  entitled  to  make  the  appropriation  of 
the  profits  of  the  business  in  the  way  he  did.  But  this  private 
opinion  on  his  part,  does  not  change  the  view,  that  a  court  of  equi- 
ty takes  of  the  transaction. 

2.  In  calculating  the  interest  upon  the  capital,  the  stock  of  goods 
laid  in  and  sent  to  Nashville,  when  the  establishment  was  first 
put  in  operation  here,  will  be  taken  as  capital,  and  interest  will  be 
calculated  upon  the  one  half  of  that  amount  up  to  the  time  of  ta- 
king the  account,  and  the  amount  will  be  charged  to  Benson  and 
credited  to  the  complainants. 

The  balance  of  the  goods  furnished  the  establbhment  here  by  S. 
Hunt  &L  Co.  will  be  regarded  as  purchases  by  the  firm  of  Benson, 
Hunt  dr  Co.  from  the  firm  of  S.  Hunt  Sa  Co.    Interest  will  be  char- 
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ged  apon  these  goods  as  follows,  namely:    Upon  all  bills  purchasK- 

ed  from  other  houses  than  S.  Hunt  &  Co.  for  the  firm  of  Benson* 

Hunt  &  Co.,  interest  will  be  charged  from  the  time  said  purchases  be* 

came  due,  according  to  the  terms  of  the  contract,  up  to  the  time 

of  taking  the  account. 
Am  to  goods  furnished  by  S.  Hunt  Co.  in  pieces,  out  of  their  own 

storef,  interest  will  be  charged  from  six  months  after  the  goods  left 

Baltimore.    Upon  ready-made  clothing,  interest  will  bechaig^i 

fi^m  the  time  the  goods  left  Baltimore  to  the  taking  of  the  account. 

The  house  of  Benson,  Hunt  &  Co.  will  be  credited  with  interest  on 

all  remittances  to  the  House  of  S.  Hunt  ic  Go.  from  the  time  the 

payments  were  made  until  the  taking  the  accouat. 

When  the  whole  account  is  settled  and  the  debts  afe  paid,  S. 
Hunt  dc  Cob  will  be  entitled  to  the  amount  of  their  capital,  (the 
value  of  the  stock  of  goods  first  fumbhed,)  and  the  surplus  will  be 
equally  divided,  and  from  Benson's  share  of  such  lurplus  will  be  sub- 
mcted  the  amount  of  the  interest  on  one  half  said  capital,  which 
sum  will  be  added  to  S.  Hunt  &  Co.'s  share. 

SoS.  Hunt  &  Co.  wil^have  their  capital  originally  furnished,  and 
half  Ihe  oiear  profits  of  the  business,  plus  the  interest  on  the  half  dS 
said  capital,  and  Benson  will  have  half  the  clear  profits,  mintti  the 
interest  on  half  the  capital. 
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1.  An  act  was  pnned  for  the  constracttoD  of  a  turnpike  foad,  entitledl,  **  An  act  to 
incorporate  the  FrankKn  aild  Cdlambia  Tompike  CompaDj,''  and  directing  the 
eommiflaionera,  appointed  to  designate  the  route  of  the  road,  to  aeloct  the  eherteat 
and  best  route  between  the  towns  of  Franklin  and  Columbia :  Held,  that  the  in- 
tent of  the  legislature,  as  derived  from  the  terms  of  the  said  act  was,  that  the  road 
should  run  from  the  limits  of  the  corporation  of  one  town  to  the  limits  of  t^e  cor- 
poration of  the  otlier. 

3.  The  charter  of  the  ^raAkliii  and  Colombia  Turni^ike  bompanj  authorised 
the  erection  of  a  toll  gate  within  two  miles  of  Colambia,  when  the  road  should  be 
bompleted  sereo  miles  from  the  limits  of  the  corporation :  Held,  that  such  compa- 
ny had  no  right  to  establish  the  gate  until  the  terms  of  the  charter  had  been  oom« 
plied  with,  by  the  completion  of  the  road  to  the  limits  of  the  corporation ;  and  al- 
though established  upon  the  warrant  of  the  GoTemor,  such  company  had  no  right 
to  exact  toll. 

3.  The  warrant  of  the  Goye.^nor,  reciting  certain  fiicts,  and  authorising  the  es- 
tablishment of  a  gate,  in  prima  fade  evideuce  of  the  facts  recited  therein;  and  the 
establishment  of  a  gate  by  warrant  of  the  Governor,  is  not  coDc]««Te  evideDoe  of 
the  aght  to  demand  and  exact  toll. 

4.  Corporations  are  created  for  the  public  good :  the  profit  they  are  permitted 
to  make,  is  only  intended  to  induce  them  to  labor  for  the  public  goodt  and  to  re» 
munerate  them  for  that  labof.    See  article  11,  sec.  7,  of  the  oonstitntiott. 

« 

5.  Where  the  charter  directed,  that  the  route  should  be  the  shortest  and  best 
route  between  the  towns  of  Franklin  and  Columbia,  and  the  route  is  deiigDated 
by  commissioners,  the  road  completed,  examined,  and  gates  established  upon  th^ 
warrant  of  the  Governor :  Held,  that  these  facts  are  conclusive  that  the  route  se- 
lected is  the  neareti  and  bett  route,  to  far  as  the  right  to  exact  toll  is  concerned. 

6.  If,  however,  the  deviation  from  the  route  is  manifost  and  fiagiant,  and  the 
freehold  of  an  individual  is  injured  thereby,  the  individual  so  injured,  would  have 
the  tigbt  to  restrain  the  company  by  injunction  from  such  gross  departure  from  the 
terns  of  the  charter. 

This  case  was  tried  at  the  September  term,  1841 » in  the  circuit 
court  of  Maury  county,  Judge  DiUahunty  {^esidiQgy  and  resulted 
in  a  verdict  for  the  defendants,  and  judgment  in  accordance  there* 
with.  The  President  and  Directors  of  the  Comply  appealdKl  in 
error. 

All  the  material  facts  in  the  cause,  are  se^  forth  in  the  opinion 
of  the  court. 

Foggf  for  the  plaintiffs. 

'NichokoUf  for  Campbell. 
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GREEify  J.  delivered  the  opiDion  of  the  court. 

The  legislature  of  this  State,  bj  aet  of  1831,  ch.  68,  p.  59,  in- 
Gorporated  a  company  to  construct  a  turnpike  road  from  the  towa 
of  Franklin  to  Columbia.  That  act  referred  to  the  act  of  1829, 
ch.  S05,  p.  139,  for  the  powers,  privileges,  and  liabilities  to  be  en- 
joyed and  incurred  by  the  said  companies. 

Under  this  act  the  road  was  not  constructed,  and  the  legislature* 
by  the  act  of  1835,  ch.  14,  p.  101,  revived  the  former  act,  appoint* 
ed  other  commbsioners,  and  for  the  powers  and  pivileges  to  be  en* 
joyed,  and  liabilities  to  be  incurred,  they  again  refer  to  the  afore- 
said act  of  1829,  incorporating  the  Nashville  and  Franklin  Turn- 
pike Company,  and  declare  that  this  company  shall  possess  the 
same.  The  proviso  of  the  fourth  section  of  the  act  of  1835,  makes 
it  the  duty  of  the  commissioners,  appointed  to  designate  the  route 
of  the  road,  'Ho  run  it  along  the  shortest  and  best  route  between 
the  towns  of  Franklin  and  Columbia."  The  iSfth  section  protrides, 
that  the  corporation  may  establish  toll  gates  not  excee^ng  fivtf, 
but  that  no  gate  shall  be  in  less  than  two  miles  of  the  towns  of 
Franklin  and  Columbia. 

By  the  7th  section  of  the  act  of  1829,  before  referred  to,  it  li 
provided,  that  the  road  shall  be  constructed  as  therein  particularly 
described ;  and  when  finished  or  completed  for  the  distance  of  at 
least  seven  miles  from  the  town  of  *' Franklin''  or  "Columbia***  the 
President  and  Directors  may  apply  to  the  Governor  of  the  State« 
whose  duty  it  shall  be  to  appoint  three  commissioners  to  view  and 
examine  the  road,  and  on  a  report  of  the  majority  of  said  view-* 
ers,  that  the  road  had  been  completed  for  the  said  distance  as  di- 
rected in  the  act,  the  Governor  should  issue  his  certificate,  author** 
izing  the  erection  of  two  toll  gates,  one  within  two  miles  of  the 
town,  and  the  other  in  five  miles  of  the  first  gate;  and  for  each  ad- 
ditional five  miles  that  might  thereafter  be  completed,  upon  a  simi- 
lar report  of  viewers,  and  certificate  of  the  Governor,  an  addi- 
tional gate  might  be  erected. 

On  the  26th  day  of  February,  1840,  the  Governor  issued  his  cef- 
tifieate,  reciting,  that  it  had  been  certified  to  him  by  two  of  the 
commissioners  appointed  to  view  and  examine  twelve  miles  of  the 
Franklin  and  Columbia  turnpike  road,  commencing  at  'Hhe  end  of 
the  Columbia  bridge ;"  that  twelve  miles  of  said  road,  commencing 
as  above,  had  been  completed;  he,  therefore,  authorised  the  com- 
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{mny  "to  erect  toll  gates  on  that  part  of  the  road  so  completed  and 
finished  as  aforesaid,  acciording  to  the  provisions  of  the  charter.'' 
A  gate  was  then  erected  oa  the  road  at  the  distance  of  two  miles 
from  Columbia,  and  the  other  distances  specified.  During  the  month 
of  May,  1840,  the  defendant  passed  through  the  gate,  in  two  miles 
of  Columbia,  and  refused  to  pay  the  toll  that  was  demanded.  Hd 
was  sued  in  the  name  of  the  company,  for  the  amount  of  said  toll, 
(25  cents,)  before  a  justice  of  the  peace,  where  judgment  was  given 
against  the  company*  An  appeal  was  taken  to  the  circuit  court  of 
Maury,  wheie  a  verdict  and  judgment  were  rendered  for  the  de-^ 
fendant,  and  the  plaintifTs  appealed  to  this  court. 

On  the  trial  in  the  circuit  court,  it  appeared  in  evidence,  that 
the  end  of  the  Columbia  bridge,  at  which  the  commissioners  com- 
menced viewing  the  road,  and  to  which,  for  twelve  miles  towards 
Franklin,  the  Governor  certified  it  had  been  completed,  is  not  the 
boundary  of  the  town  of  Columbia;  that  from  the  point  at  which 
said  road,  as  constructed,  terminates,  to  the  town  of  Colombia^  the 
distance  is  one  hundred  and  fifty  yards,  and  that  Duck  river  runs 
between  the  termination  of  said  road  and  Columbia. 

Upon  this  state  of  facts,  the  question  is,  had  the  company  a  right 
to  erect  the  gate  and  exact  toll  at  the  time  the  defendant  passed 
through  said  gate  7  Many  questions  have  been  discussed  with  great 
earnestness  and  ingenuityi  which  we  think  the  coart  is  not  called 
tipdn  to  decide,  in  order  to  the  determination  of  this  controversy. 

Whether  five  gates  are  allowed,  by  a  just  construction  of  these 
several  acts,  upon  .this  road,  we  need  not  decide,  for  if  all  the  other 
gates  have  been  improperly  erected,  it  will  avail  the  defendant 
nothing,  provided  the  one  nearest  Columbia  is  properly  there,  so  as 
to  authorise  a  demand  of  toll.  Nor  do  we  think  any  informality,  or 
deviation  from  the  "nearest  and  best  route,"  in  laying  out  the 
ground  upon  which  the  road  was  constructed,  is  a  question  which 
the  defendant  can  raise  against  this  suit.  The  provision,  that  the 
shortest  and  best  route  should  be  designated  by  the  commissioners, 
teas  directory  to  them,  but  was  not  intended  to  invalidate  any  de- 
signation they  might  make,  that  should  fail  to  attain  these  ends.  It 
is  true,  if  any  very  considerable  deviation  from  this  direction,  had 
been  attempted,  so  as  to  place  the  road  upon  the  lands  of  persons, 
upon  whose  lands  the  shortest  and  best  route  would  not  have 
placed  it,  such  persons,  if  they  had  fell  aggrieved^  might  have  re- 
strained the  company,  by  the  aid  of  the  injunction  powers  of  a 
67 
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court  of  chancery,  from  proceeding  in  such  unauthorised  construe* 
tion  of  the  road.  To  justify  such  proceeding  as  thb,  the  deviation 
must  have  been  flagrant  and  manifest.  But  this  is  a  question  that 
cannot  concern  the  traveller  on  the  road,  after  it  shall  have  been 
constructed.  To  permit  such  an  investigation,  would  necessarily 
involve  an  inquiry  into  every  requisition  of  the  charter,  in  relation 
to  the  manner  in  which  the  road  should  be  constructed,  and  would 
create  interminable  investigations  in  relation  to  distance,  goodness 
of  route,  &c.  It  must  be  perceived  at  once,  that  such  investiga- 
tions, in  every  suit  for  twenty-five  cents  of  toll,  would  be  most 
absurd. 

The  only  question  involved  in  the  present  case  is,  as  to  the  right 
of  the  company  to  erect  the  gate  through  which  the  defendant 
passed.  And  in  the  solution  of  this  question,  the  first  inquiry  is  as 
to  the  termini  of  the  road? 

By  the  company  it  is  contended,  that  the  charter  of  incorpora« 
tion  does  not  designate  any  termini;  that  the  company  was  left 
at  liberty  to  make  a  terminus  at  any  point  they  chose  between 
Franklin  and  Columlna. 

The  act  of  1831,  and  that  of  1835,  are  alike  entitled,  <«An  act  to 
incorporate  the  Franklin  and  Columbia  Turnpike  Cgmpany,"  and 
the  proviso  of  the  fourth  section  of  the  act  of  1835,  makes  it  the 
duty  of  the  commissioners  to  run  the  road,  ''along  the  shortest  and 
best  route,  between  the  towns  of  Franklin  and  Columbia.''  The 
meaning  evidently  is,  that  the  road  is  to  be  constructed  the  whole 
distance^  between  the  two  towns.  Why  is  seven  years  given  the 
company  to  finish  the  work,  if  there  is  no  particular  work  de- 
signated? 

It  must  be  plain,  that  if  the  company  can  make  a  terminus  one 
hundred  and  fifty  yards  before  they  reach  Columbia,  they  could, 
with  equal  legal  propriety,  stop  ten  miles  short  of  Columbia.  If, 
therefore,  they  may  stop  where  they  please,  they  might  choose  to 
say  at  the  expiration  of  seven  years,  that  they  had  finished  their 
work,  though  no  more  than  twelve  miles  of  the  distance  had  been 
constructed.  Nor  b  it  to  be  supposed,  that  the  legblature,  when 
this  company  was  incorporated  for  the  public  benefit,  and  the  rates 
of  toll  were  designated,  could  have  intended  to  leave  it  to  the  dis- 
cretion of  the  company,  what  part  of  the  route  between  Franklin 
and  Columbia  they  would  select  and  construct  their  road  upon. 
The  rates  of  toll  were  fixed  in  reference  to  the  cost  of  the  worL 
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The  object  df  permitting  the  collection  of  such  large  toll  at  the  dis- 
tance of  every  five  miles,  was,  that  the  company  might  be  remune* 
rated  for  their  outlay,  by  the  receipts  of  these  gates. 

In  order  that  the  toll  should  be  adjusted  equitably,  as  regards  the 
road  company  and  the  travelling  public,  the  legislature  must  have 
taken  into  consideration,  the  labor  and  expense  of  construction, 
along  the  whole  route,  the  excavation  of  hills,  the  expense  of 
bridges,  &c.  If  the  company  were  permitted  to  take  any  given 
distance  between  the  two  towns,  where  there  were  no  streams  to 
bridge,  no  hills  to  level,  and  plenty  of  material  for  covering  the  road 
convenient,  they  might  construct  the  road  for  Fess  than  half  the 
estimated  cost  per  mile,  of  the  whole  road,  and  thus  receive  double 
the  toll  to  which  they  would  be  justly  entitled.  Besides,  of  what 
advantage  would  such  a  road  be  to  the  public,  constructed  over  the 
best  ground,  when  the  natural  road  would  have  answered  very 
well,  and  leaving  unimproved  that  part  of  the  route,  in  reference  to 
which,  the  legblature  might  have  been  induced  to  pass  the  law  ?  It 
must  be  borne  in  mind,  that  these  corporations  are  created  for  the 
public  benefit,  and  the  profit  they  are  permitted  to  make,  b  only 
intended  to  induce  them  to  labor  for  the  public  good,  and  to  re- 
munerate them  for  such  labor.  It  cannot,  therefore,  be  presumed, 
the  legislature  intended  to  leave  a  discretion  to  this  company,  by 
which  they  would  be  enriched  by  exactions  from  the  public^ 
without  conferring  upon  the  public  a  corresponding  benefit. 

These  suggestieos  are  made  to  show  how  absurd  it  would  be  to 
permit  the  commissioners  to  select  any  point  they  might  choose  for 
the  terminus  of  the  road.  For  it  most  be  seen,  that  the  same  ar- 
gument that  would  justify  them  in  making  the  terminus  at  the  Co- 
lumbia bridge,  would  have  justified  them  equally  in  making  it  five 
or  ten  miles  from  Columbia.  The  authority  to  erect  five  gates  on 
this  road,  conferred  by  the  fifth  section  of  the  act  of  1835,  the 
whole  distance  of  which,  is  proved  to  be  only  twenty-three  miles, 
when  by  the  seventh  section  of  the  act  of  1829,  said  gates  are  re- 
quired to  be  at  the  distance  of  five  miles  from  each  other,  is  conclu- 
sive, that  the  legislature  contemplated  the  construction  of  a  road, 
the  whole  distance  between  Franklin  and  Columbia. 

So  the  provision  in  the  7th  section  of  the  act  of  1829,  that  ''when 
the  road  shall  be  finished  and  completed  for  the  distance  of  at  least 
seven  miles  from  the  town  of  Nashville  [Columbia]  or  Franklin, 
the  Governor'^  is  .to  authorise  the. erection  of  two  gates,  is  conclu- 
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sivoi  that  these  towns  were  regarded  as  the  termini  of  the  road* 
But  we  think  the  language,  itself,  of  the  proviso  of  the  4th  seo 
tion,  *Hhe  shortest  and  best  route  between  the  towns  of  Franklin 
snd  Columbia,"  designates,  by  its  own  proper  force,  these  two 
towns  as  the  termini  of  the  road,  so  that  this  road  must  be  con- 
structed to  the  town  line  of  Columbia,  not  to  the  court-house.  This 
being  established,  the  next  inquiry  is,  what  effect  the  Governor's 
certificate  is  to  have  in  thb  case? 

The  judge  below,  told  the  jury,  that  it  vf^a  prima  facie  evidence 
of,  the  facts  stated  in  it;  but  he  refused  to  tell  the  jury,  that  the 
said  certificate  was  conclusive  evidence  of  the  right  of  the  plaintifia 
to  erect  the  gate  and  demand  toll. 

In  this,  we  think  the  court  was  correct.  The  certificate  of  the 
Governor  is  certainly  not  evidence  of  the  existence  of  facts  which 
it  does  not  state,  and  which  in  fact,  it  expressly  excludes. 

It  states  that  the  road  was  finbhed  from  the  Columbia  bridge^fax 
twelve  miles,  and  that  gated  might  be  erected  as  prescribed  by 
the  charter.  Let  that  fact  be  established,  and  then  the  inquiry 
recurs,  will  the  existence  of  that  fact  authorise  the  erection  of  this 
gate? 

The  charter  says,  that  "a  gate  may  be  erected  in  two  miles  of 
Columbia,  when  the  road  shall  be  finished  for  the  distance  of  seven 
miles  from  that  place."  But  it  is  most  clear,  that  unless  the  road 
be  finished  for  that  distance  from  Columbia,  the  gate  in  question^ 
could  not  be  legally  erected.  What  the  charter  does  not  authorise, 
cannot  be  done,  so  as  to  confer  a  privilege.  As  the  Governor's 
certificate  does  not  say,  that  the  road  is  finished  for  seven  miles, 
and  the  evidence  is  most  clear  that  it  b  not  finished  for  that  dis* 
tance,  surely  it  must  be  manifest,  that  a  privilege  granted  on  con* 
dition  that  it  should  be  so  finished,  cannot  attach  to  the  company. 
But  it  is  said,  the  road  terminates  at  the  bridge;  that  said 
bridge  belongs  to  the  county  of  Maury ;  that  the  company  have 
no  right  to  thb  bridge,  or  to  tear  it  down;  and,  therefore,  to  require 
them  to  finbh  the  road,  b  requiring  what  they  cannot  do. 

In  the  first  place,  if  they  have  chosen  to  place  themselves  in  a 
position  in  which  they  cannot,  according  to  the  charter,  erect  the 
gate  in  question,  it  b  their  own  folly.  But  in  the  next  place,  they 
might,  and  yet  may,  so  construct  their  road,  as  to  cross  the  rivert 
either  above  or  below  thb  old  county  bridge. 
Tbo  act  of  1823,  creates  no  right  in  the  county  ceurt  of  Maury, 
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in  relation  to  the  bridge,  that  might  not.  be  abridged,  or  taken  away 
altogether  by  a  subsequent  act;  and  the  erection  of  a  bridge  con«^ 
tiguous  to  the  old  one,  by  the  turnpike  company,  will  not  interfere 
with  any  right  of  the  county  court  of  Maury. 

We  are,  therefore,  of  opinion,  there  is  no  error  in  the  judgment 
of  the  circuit  court,  and  order  that  it  be  aflirmed. 


Baldwin  t;^.  Baldwin,  et  als* 

I.  Mary,  i»  eoBtompiatfon  oi  marriage,  conv^jwl  her  eatate.  real  and  penonak 
an  tHMt  for  her  benefit :  Hdd,  that  each  deed  was  not  embraced  within  the  act  of 
1785«  ch.  IS,  and  was  not  required  to  be  registered  by  said  act  to  secure  snob 
estate  against  the  creditors  of  the  husband,  whether  their  debts  were  created  prior 
to  At  marriage  or  sabeequent  thereto.  That  aot  appKes  to  the  creditors  of  the 
frantor  only. 

S.  The  act  of  1831,  eh.  9&,  appHes  to  deeds  made  after  the  passage  thereof^  and 
has  no  retrospective  operation. 

9.  Where  a  hosband,  with  the  oonsent  of  his  wife,  took  possession  ef  money, 
whioh,  bdengiBg  to  the  wile  befinre  maniage,  had  been  oooTeyed  to  a  tmstee  for 
her  benefit,  which  deed  had  nerer  been  regietered,  and  such  husband,  with  her  eoik* 
sent,  couTerted  the  money  into  property,  and  took  titles  thereto  in  his  own  name : 
Held,  that  the  wife  had  no  equitable  claim  upon  such  property,  against  the  cred« 
itovB  ef  the  hnsband. 

This  biU  was  filed  in  the  chancery  court  at  Franklin,  on  the  Slst 
day  of  February,  1840,  by  M.  F.  Baldwin,  by  her  next  friend,  Dick* 
erson,  against  her  husband  £L  Baldwin,  Harrison,  sheriff  of  William* 
son  county,  and  against  Campbell,  Parks,  and  others,  who  had  re* 
covered  judgments  at  law,  against  H.  Baldwin.  It  was  brought  for 
the  purpose  of  setting  up  a  marriage  contract,  by  which  certain 
real  and  personal  estate,  belonging  to  the  wife  before  marriage» 
had  been  conveyed,  in  contemplation  of  marriage,  to  a  trustee  {o9 
her  benefit,  which  deed  had  never  been  registered,  and  for  the  pur- 
pose of  asserting  her  right  to  the  property  therein  conveyed  against 
the  debts  of  her  husband,  contracted  after  the  marriage. 

It  came  on  to  be  heard  on  the  bill,  answers,  replication,  exhi« 
hits  and  proof,  at  the  October  term,  IMO,  before  Chancellor  Bram* 
lett,  who  being  of  the  opinion,  that  the  deed  of  marriage  contract 
was  not  required  to  be  registered,  perpetuated  the  injunction. 
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which  had  been  previously  granted,  as  to  the  slaves  embraced  iir 
the  deed,  &c.    Defendants  appealed. 

The  facts  of  this  case  are  sufficiently  set  forth  in  the  opinion  of 
the  court. 

MeigSf  for  complainant. 

1.  It  is  said,  the  marital  right  did  attach,  because  the  deed  wbs 
not  registered.  See  McNairy  vs.  Vance^  3  Yerg.  171 :  Turner  vs, 
ShieldSj  10  Yerg.  1:  Montgomery  vs.  Hobson^  Meigs,  454:  Morris 
Ys.  Fordf  2  Dev.  Eq.  Rep.  412 :  Jackson  vs.  BurgoU^  10  Johnson, 
461. 

2.  Andthatif  the  marital  right  did  not  attach,  the  property  is 
nevertheless  liable  to  the  creditors  of  the  husband,  because  the  un- 
registered deed  is  a  fraud  on  them.  As  to  which,  see  act  1785» 
ch.  12,  sec.  1 :  1  Scott,  337-S,  sec.  7:  1805,  ch.  16,  sec.  2 :  li.  857: 
Pierce  vs.  Turner^  5  Cranch,  154,  in  2  Cond.  R.  219 :  Morgan  vs. 
Elam^  4  Yerg.  375:  Hamilton  vs.  Bishop^  8  Yerg.  33:  Sand  vs. 
Jeffries^  5  Rand.  211  and  599:  Maguire  vs.  Thompson^  7  Peters, 
348,  389  to  398. 

The  position  assumed  by  the  courts,  who  decided  the  cases  last 
cited,  that  laws  pronouncing  marriage  settlements  void  as  to  cred- 
itors for  want  of  registration,  mean  only  the  creditors  of  the  settlors, 
is  confirmed  by  the  words  of  the  preamble  of  the  act  of  1785,  ch. 
12,  which  show  that  that  act  was  aimed  at  sett1ement3*and  mar- 
riage contracts  **bindingthe  estates  of  the  husband,**  A  settlement 
made  by  a  feme  sole  of  her  own  property  previous  to  marriage,  can, 
in  no  sense,  be  said  to  bind  the  estate  of  her  after  taken  husband; 
since,  at  the  time  of  the  settlement,  she  not  only  had  no  husband 
in  fact,  but  may  not  have  had  one  so  much,  even,  as  in  contempla- 
tion. 

The  marriage  settlement  acts,  as  well  as  all  registration  laws, 
as  to  this  point,  are  in  pari  materia  with  all  the  laws  against  fraud- 
ulent conveyances,  and  these  latter  have  always  been  construed  to 
avoid  conveyances  only  as  to  the  creditors  of  the  makers.  As  to 
which,  if  so  plain  a  point  needs  the  support  of  authority,  see  7  Yerg. 
159:  7  Peters,  389  to  398:  2  Lomax's  Dig.  367,  sec  10,  viL 

F.  B.  Fogg,  for  the  defendants.  The  act  of  1785,  ch.  12,  upon 
marriage  settlements  and  other  marriage  contracts,  has  never  re  • 
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oeived  any  construction  by  the  coarts  of  Tennessee*    The  only 
cases  to  be  found  in  North  Carolina,  are  the  following : 

1.  Freeman  vs.  Hiil,  1st  Devereaux  &c  Battle's  Equity  cases,  p. 
389.  la  that  case,  Judge  Gaston  says,  *'From  the  preamble  of  tho 
acts,  and  from  the  language  of  its  several  enactments,  it  is  obvious, 
that  it  is  the  creditors  of  the  husband  whom  it  designs  to  .protect 
against  deception  and  injury." 

2.  Saunders  vs.  FerriU^  Iredell's  Rep.  vol.  1,  p.  104.  In  which 
the  court  says,  *«This  language  shows  clearly,  an  intention  of  the 
legislature,  that  as  to  his  (the  husband's)  creditors,  the  vesting  of  the 
property  of  the  wife  in  the  husband  Jt^remanVt  should  not  be  pre- 
vented by  any  secret  agreement,  whether  written  or  verbal.  The 
secrecy  of  the  agreement  is  the  evil  on  which  the  preamble  dwells, 
as  tending  to  deceive  creditors.  The  act  designs  to  take  from  the 
parties  all  opportunity  of  practising  such  deception,  and  thus  to 
prevent  injury  to  creditors  by  giving  to  all  such  arrangements 
that  degree  of  publicity  which  can  be  derived  from  registration." 
In  page  105,  '*The  act  makes  a  registered,  and  of  course  a  written 
instrument,  the  only  evidence  against  the  husband's  creditors  that 
any  estate  has  been  secured  to  the  wife."  In  other  words,  the  pos- 
session by  the  husband  of  personal  property,  which  belonged  to  the 
wife  before  marriage,  is  conclusive  evidence  for  his  creditors,  that 
the  property  belongs  to  the  husband,  unless  it  is  shown  that  the  set- 
tlement upon  her,  or  a  trustee  for  her  use,  is  proved  within  six 
months  after  the  making  thereof,  and  registered  within  one  month 
thereafter. 

The  same  construction  is  given  to  an  analogous  statute  in  South 
Carolina.    4th  Desaussure,  p.  227,  Taylor  vs.  Heriot. 

The  title  of  personal  property  was  not  required  to  be  evidenced 
by  registration  by  the  act  of  1715,  except  as  to  mortgages.  The 
first  registered  mortgage  had  the  preference,  unless  the  prior  mort- 
gage was  registered  in  fifty  days  after  date. 

Then  comes  the  act  of  1784,  ch.  10,  as  to  bills  of  sale  of  negroes 
and  deeds  of  gift  of  any  estate.  1789,  ch.  59.  If  not  proved  and 
recorded,  they  were  to  be  void  and  of  no  force  whatever.  Where 
donee  or  vendee  took  possession,  courts  in  N.  Carolina,  hold  regis- 
tration was  not  necessary. 

The  ordinary  registration  laws  make  unregistered  deeds  void  &8 
to  creditors  of  grantor.  In  examining  the  register's  books,  the 
grantor  is  found  to  be  the  owner;  a  creditor  need  look  no  further. 
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The  act  of  1785,  is  not  ad  idem.  The  husband  is  seen  by  cred'' 
itors  in  possession  of  personal  propertyyure  mariti.  If  the  wife*s 
title  is  not  shown  bj  the  register's  books  to  be  rested  for  her  sepa-* 
rate  use,  the  presumption  is  conclusire,  that  he  is  the  owner.  The 
possession  is  evidence  of  title* 

Gbxbn,  J.  delivered  the  opinion  of  the  court. 

In  the  fall  of  1830,  the  complamant,  then  Mary  Florida  Dixon# 
Vifeme  sok^  and  the  owner  of  an  estate  consisting  of  fifteen  ot 
twenty  thousand  dollars  in  cash,  in  the  hands  of  her  guardian,  and 
thirty  or  forty  negro  slaves,  contemplating  a  marriage  with  the  de- 
fendant, Henry  Baldwin,  executed  a  deed,  dated  27th  OctoberV 
1830,  (in  which  the  said  Baldwin  also  joined,)  conveying  all  her 
property  to  James  W.  Hoggatt,  in  trust  for  her  separate  use  and 
benefit. 

By  the  said  deed,  the  said  slaves,  &c.,  were  to  be  held  for  the 
sole  use  and  benefit  of  the  said  Mary  F.  until  the  solemnization  of 
the  marriage,  and  after  the  marriage  she  was  to  have  said  proper- 
ty, for  her  separate  use,  free  from  the  control  of  her  husband,  and 
as  Kfeme  sale.  She  also  reserved  to  herself  the  power  to  direct  in 
what  manner  the  slaves  should  be  employed ;  how  the  money 
should  be  invested ;  and  by  her  directions  in  writing,  under  her 
hand,  in  the  presence  of  one  or  more  witnesses,  to  alienate,  sell^ 
dispose  of,  or  invest  the  said  slaves,  &c.,  in  any  way  or  manner 
she  might  think  proper ;  also  to  appoint  any  other  agent  or  trustee 
for  the  management  of  said  property,  and  to  bequeath  or  devise 
the  same  by  her  last  will  and  testament. 

The  marriage  was  solemnized  in  November,  1830,  and  in  De- 
cember thereafter,  she  made  a  power  of  attorney  to  her  husband,- 
authorising  him  to  take  possession  of  all  her  property,  to  receive 
and  appropriate  the  income  for  their  joint  use,  without  being 
accountable  to  her  for  the  same;  and  if  deemed  necessary  by  both^ 
to  seQ  any  part  of  the  property,  or  to  invest  the  principal  money  in 
any  other  real  or  personal  estate,  he  might  thereafter  be  authorized 
to  do  upon  the  further  consent  in  writing  to  such  sale  or  invest- 
ment, signed  in  the  presence  of  one  or  more  witnesses.  By  ano- 
ther instrument  of  the  same  date,  she  agreed  and  directed,  that  in 
payment  of  $9,000,  due  by  her  guardian,  a  deed  of  conveyance 
should  be  made  to  her  husband  and  herself,  and  their  heirs,  of  a 
tract  of  land,  in  Davidson  county,  called  "Hunter*s  Hill,**  from  CoL 
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Ward,  her  said  guardian.    A  deed  for  said  land  was  accordingly 
J  executed  by  Col.  Ward  to  Mr.  and  Mrs.  Ba^win,  and  their  heirs, 

J  dated  24th  December,  1830.    Afterwards  the  said  Hunter's  Hill 

J  farm  was  sold  toH.  R.  W.  Hill  for  $10,000,  Mr.  and  Mrs.  Bald- 

win  joining  in  the  deed  to  him.  This  sum  of  ten  thousand  dollars 
was  applied  in  part  payment  of  the  Franklin  cotton  factory,  store, 
&c.,  which  were  sold  to  Baldwin  by  Parks,  Campbell,  &  Co.,  for 
$18,000.  .This  property  was  conveyed  to  Henry  Baldwin  alone, 
the  24th  October,  1833,  about  which  time  he  removed  to  Franklin, 
where  he  embarked  in  the  business  of  cotton  spinning  and  weaving. 
He  became  embarrassed  in  his  business,  and  various  judgments 
were  recovered  against  him,  and  executions  were  levied  on  the 
above-mentioned  property,  and  on  the  negroes  aforesaid.  To  pre- 
vent the  sale  of  this  property,  Mrs.  Baldwin  filed  this  bill  against 
her  husband  and  his  said  creditors. 

The  deed  of  the  27th  of  October,  1 830,  had  not  been  registered 
an  til  since  this  bill  was  filed.  And  the  question  is,  whether  it  b 
void  by  our  statutes,  as  against  the  creditors  of  Henry  Baldwin  ? 

To  show  that  this  unregistered  deed  is  not  void  as  to  the  creditors 
of  the  husband,  the  complainant's  counsel  has  cited  and  relted  on 
the  cases  of  Pierce  vs.  Turner ^  5  Cranch,  154:  Sand  vs.  Jeffries, 
5  Rand.  21 1  and  219,  and  Morgan  vs.  Elam,  4  Yerg.  375. 

The  defendants'  counsel  attack  these  cases  as  having  been  erro- 
neously decided,  and  also  insist,  admitting  their  authority,  they  are 
dbtinguishable  from  this  case,  and,  therefore,  ought  not  to  govern  in 
its  decision;  that  this  case  depends  upon  a  proper  construction  of 
the  act  of  1785,  ch.  12,  sec.  1,  and  that  the  supreme  court  of  N. 
Carolina,  in  the  case  of  Freeman  vs.  Hillf  I  Dev.  &  Bat.  Eq.  Rep. 
389,  and  the  case,  Saunders  vs.  Ferrillf  I  Battle's  Rep.  104,  has 
construed  that  act  correctly. 

In  the  report  of  the  case  of  Morgan  vs.  Elam,  it  is  perceived 
that  a  majority  of  the  court,  dissatisfied  with  the  construction 
which  was  given  to  the  Virginia  statute  in  the  case  of  Pierce  vs. 
TumeTf  continued  the  cause  one  term  for  consideration  on  advise* 
ment.  At  the  next  term,  the  case  of  Sand  vs.  Jeffries^  decided 
by  the  court  of  appeals  of  Virginia  was  produced,  and  one  of  the 
judges  yielded  to  the  authority  of  these  two  cases,  not  because  bo 
%as  convinced  of  their  correctness,  but  because  he  felt  he  ought 
to  distrust  his  own  judgment,  when  opposed  to  the  opinions  of  the 

rapreme  court  of  the  U.  States.and  of  the  court  of  appeals  of  Virginia. 
58 
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The  case  of  Morgan  vs.  Elam  was  decided  in  1833,  and  was . 
understood  to  settle  the  law  upon  this  subject,  and  it  has  remained 
unquestioned  ever  since,  until  it  was  brought  under  review^  in  the 
case  now  before  the  court.  The  conduct  of  parties  has,  doubtless, 
been  regulated  by  that  decision,  and  an  omission  to  register  deeds 
of  this  description,  may  have  happened,  because  it  was  believed  to 
be  unnecessary  to  do  so.  But  it  is  said,  that  the  cases  before  refer- 
red to,  are  distinguishable  from  the  one  now  under  consideration, 
in  their  facts,  and  in  the  principles  applicable  to  them.  Let  us 
briefly  examine  and  see  what  discrepancy  exists,  and  whether  they 
are  to  be  regarded  as  authority  in  this  case. 

In  the  case  of  Pierce  vs.  Turner^  (5  Cranch,  154,)  it  was  con- 
tended by  the  creditors  of  Turner,  the  husband,  that  the  unre- 
gistered deed  of  the  wife,  by  which  she  had  conveyed  her  own  pro- 
perty, to  a  trustee  for  her  own  use,  before  the  marriage,  was  void 
by  the  laws  of  Virginia,  as  to  all  creditor:^^  who,  bviforthe  unregis' 
tered  deed^  would  have  been  entitled  to  have  satbfaction  of  their 
debts  out  of  the  property  thereby  conveyed.  In  that  case,  Re- 
becca Renner,  being  a /eme  ^ofe  and  seized  and  possessed  in  her 
own  right  of  certain  land  and  slaves,  conveyed  the  same  by  deeds 
in  consideration  of  an  intended  marriage  between  herself  and 
Charles  Turner,  to  trustee^to  be  held  in  trust  for  the  use  of  herself, 
until  the  marriage  should  be  solemnized,  and  afterwards  to  the  use 
of  herself  and  Charles  Turner,  and  the  longest  liver  of  them,  ai^d 
after  their  death  to  the  use  of  her  heirs.  Charles  Turner  was 
named  as  the  second  party  to  the  deed,  and  joined  in  the  execution 
thereof.  It  was  dated  in  February,  1798,  and  was  not  recorded 
until  September,  1807. 

Turner  became  indebted  and  died  insolvent,  and  Rebecca  Tur- 
ner, his  widow,  still  remained  in  possession  of  the  slaves,  and  Piercp 
brought  an  action  of  debt  against  her,  in  the  circuit  court  of  the 
District  of  Columbia,  sitting  at  Alexandria,  charging  her  as  exe- 
cutrix, in  her  own  wrong,  of  her  late  husband,  Charles  Turner, 
deceased. 

The  question  was,  whether  the  deed  of  trust  was  void,  as  to 
the  creditors  of  the  husband^  so  as  to  charge  the  widow  as  execu- 
trix in  her  own  wrong.  The  4th  section  of  the  ^'act  regulating 
conveyances"  in  Virginia,  provides,  "That  all  conveyances  of 
lands,"  and  "all  deeds  of  settlement  upon  marriage,  wherein  either 
lands,  slaves,  money  or  other  personal  thing  shall  be  settled,"  and 
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••all  deeds  of  trust  and  mortgages  whatever,"  shall  be  void  as  to  all 
creditors  and  subsequent  purchasers,  unless  they  shall  be  acknowl- 
edged  and  proved,  and  recorded  according  to  the  directions  of  this 
act,  but  the  same,  as  between  the  parties  and  their  heirs,  shall  never* 
theless  be  valid  and  binding. 

The  court  decided,  that  this  unregistered  deed  protected  the 
property  of  the  wife  from  the  creditors  of  the  husband,  because 
the  act  making  unrecorded  deeds  void  as  to  creditors  and  subse- 
quent purchasers,  meant  creditors  of,  and  subsequent  purchasers 
from  the  grantor.  This  case  in  its  facts  and  circumstances,  and 
in  all  the  principles  involved  in  its  decision,  cannot  be  distinguished 
from  the  one  now  before  the  court,  unless  the  provisions  of  our 
net  of  1785,  ch.  12,  sec.  1,  shall  be  found  to  contain  provisions, 
diiferingso  essentially  from  the  Virginia  law,  as  to  demand  a  dif- 
ferent decision. 

In  the  case  of  Sand  vs.  Jeffries^  (5  Rand.  211,)  an  absolute  deed 
was  made  by  Mrs^  Birdsong,  (before  her  marriage,  and  with  his  as- 
sent,) to  her  brother  J.  H.  Sand,  conveying  her  slaves  and  furniture 
to  him.  There  was  no  delivery  of  the  property  to  Sand,  and  the 
deed  was  in  fact  made  for  the  purpose  of  securing  the  property  of 
Mrs.  Birdsong  from  the  claims  of  the  creditors  of  Jeffries,  who  was 
greatly  in  debt.  The  marriage  took  place, and  the  slaves  continued 
in  the  possession  of  Jeffries.  The  deed  was  not  recorded  in  the 
time  required  by  the  law  of  Virginia,  and  Stewart^  a  creditor  of 
Jeffries^  caused  an  execution  to  be  levied  on  some  of  the  slaves. 
Sand  J  as  the  next  friend  of  Mrs.  Jeffries,  filed  a  bill  against  Jeffries 
and  the  other  creditors,  to  enjoin  the  sale.  Although  the  facts  in 
this  case,  are  slightly  variant  from  those  in  Pierce  and  Turner^ 
fftill  the  question  to  be  decided,  was  substantially  the  same,  to  wit, 
whether  the  unrecorded  deed  of  the  wife,  made  before  marriage, 
was  void  as  to  those  creditors,  who  but  for  the  deed,  would  have  been 
entitled  to  have  satisfaction  of  their  debts,  out  of  the  property 
thereby  conveyed.  In  this  case,  the  court  of  appeals  of  Virginia, 
reviewed  the  decision  of  the  supreme  court  of  the  United  Stales,  in 
the  case  of  Pierce  vs.  Turner,  approved  its  principles,  and  again 
declare  that  the  law  making  unrecorded  deeds,  void  as  to  creditors, 
means  the  creditors  of  the  grantor  only;  and  that  this  general  prin- 
ciple applies  equally  to  the  deed  of  a  feme  sole,  executed  before 
marriage,  by  which  she  conveys  her  property  for  her  separate  use, 
so  that  the  marital  right  of  the  husband,  does  not  attach,  and  his 
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creditors  have  no  right  to  challenge  the  deed,  because  it  has  not 
been  recorded.  In  the  case  of  Morgan  vs.  EUwif  (4  Yerg.  375,) 
decided  by  this  court  in  1833,  it  appeared  that  Elizabeth  Stokes, 
residing  in  the  State  of  Virginia,  was  the  owner  of  a  considerable 
estate,  consisting  of  land,  slaves  and  bank  stock;  that  being  about 
to  marry  Samuel  Elam,  she  conveyed  all  her  property  to  W.  B. 
Hamblifif  in  trust  for  her  separate  use  during  the  coverture,  and  at 
her  death,  to  whomsoever,  she,  by  will,  should  appoint  to  receive 
the  same;  Samuel  £/am,  joined  in  the  deed,  and  the  marriage  took 
place.  Elam  was  greatly  involved  in  debt,  and  mortgaged  the  ne* 
groes  to  Morgan,  one  of  his  creditors,  to  secure  the  payment  of  his 
debt.  The  parties  with  the  negroes  removed  to  this  State,  and 
Morgan  filed  a  bill  to  foreclose  his  mortgage,  and  subject  the  ne- 
groes to  the  payment  of  his  debt.  The  deed  from  Mrs.  Elam  to 
Hamblin^  had  never  been  recorded  in  Virginia,  or  in  this  State. 
And  the  question  in  this  part  of  that  case  was,  whether  this  deed 
was  void  as  to  the  creditors  of  the  husband^  who,  hut  for  this  unre^ 
gistered  deed,  would  have  been  entitled  to  satbfaction  out  of  tho 
property  so  conveyed.  This  court  following  the  cases  of  Pierce 
▼s.  Tumerf  and  Sand  vs.  Jeffries^  decided  that  the  deed  was  not 
void  as  to  the  creditors  of  the  husband. 

The  counsel  for  Morgan,  made  a  most  vigorous  attack  upon  the 
case  of  Pierce  vs.  Turner ,  and  in  an  able  argument,  animadverted 
upon  the  reasoning  of  the  court  in  that  case.  But  at  the  next 
term,  the  case  of  Sand  vs:  Jeffries  was  produced,  and  this  court 
determined,  that  an  anti-nuptial  conveyance*  made  by  a  wife  of  her 
own  property  for  her  own  separate  use,  was  good  as  against  the 
creditors  of  her  husband,  though  not  registered.  The  case  now  be- 
fore the  court,  does  not  differ  from  the  case  of  Morgan  vs.  Elam^ 
in  any  essential  particular.  It  is  true  in  that  case,  the  creditor 
yfnssuch  before  the  marriage  of  Elam,  and  in  this  case,  the  creditors 
became  such  after  the  marriage  of  Baldwin.  But  we  have  seen 
that  the  principle  involved,  was  the  same  in  all  the  cases,  to  wit, 
whether  the  unregistered  deed  is  void  as  to  aU  creditors,  who,  but 
far  the  deed,  would  be  entitled  to  satisfaction  out  of  the  property 
conveyed?  But  it  is  said,  admitting  the  construction  of  the  Vir- 
ginia act  to  be  correct,  still  the  defendants  are  entitled  to  have  this 
deed  set  aside  upon  a  proper  construction  of  our  act  of  1785,  ch. 
13,  sec.  1.  Let  us  compare  that  act  with  the  Virginia  law.  We 
have  seen  that  the  Virginia  law  declares,  that  **zM  deeds  of  settle- 
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ment  npon  marriage,  wherein  either  money,  slaves,  land  or  other 
personal  thing  shall  be  settled,  shall  be  void  as  to  all  creditors  and 
subsequent  purchasers,  unless  they  shall  be  acknowledged,  or  prov- 
ed and  recorded,  according  to  the  directions  of  this  act."  Our  act 
provides,  that  ''all  marriage  settlements,  and  other  marriage  con- 
tracts, hereafter  to  be  made,  shall  be  proved  within  six  months  af- 
ter the  making  thereof,  and  registered  within  one  month  thereafter; 
and  all  marriage  settlements,  and  other  marriage  contracts,  not 
proved  and  registered^  according  to  the  directions  of  this  act,  shall 
be  void  as  to  creditors.*' 

Thisjuxta-positionof  the  two  laws,  enables  us  to  perceive  at  once, 
that  the  Virginia  law  employs  words  of  more  extensive  significa- 
tion and  general  import,  than  our  own.  It  says,  **aU  deeds  of  set- 
tlements upon  marriage,  shall  be  void  as  to  a//  creditors,  unless 
proved  and  recorded.''  Our  act  says,  ''all  marriage  settlements, 
and  other  marriage  contracts,  not  proved  and  registered,  shall  be 
void  against  creditors."  In  the  former,  the  words,  "all  deeds  of 
settlement  upon  marriage,"  have  as  extensive  signification  as  in  the 
latter,  "all  marriage  settlements,  and  other  marriage  contracts," 
can  possibly  have ;  therefore,  there  can  be  no  instrument  of  writing 
creating  a  marriage  settlement,  embraced  in  the  act  of  1785,  which 
is  not  also  embraced  in  the  Virginia  law.  And  when  you  come  to  the 
words  of  the  two  acts,  by  which  these  instruments  are  made  void 
if  not  recorded,  the  words  of  the  Virginia  law  are  much  broader 
than  the  language  of  our  act.  The  Virginia  law  says,  "they  shall 
be  void  as  to  all  creditors  and  subsequent  purchasers."  Our  act 
only  says,  "they  shall  be  void  against  creditors."  The  words,  "all 
creditors,"  thus  used,  are  very  significant,  and  very  unusual  in  such 
laws.  They  would  seem  to  indicate,  that  the  legislature  of  Vir- 
ginia, intended  to  include,  by  the  use  of  the  word  "oZ/,"  other  cred- 
itors,  than  those  in  favor  of  whom,  such  laws  usually  declared  deeds 
Toid.  But  our  act  indicates  no  such  thing;  the  legislature  content- 
ing itself  with  the  use  of  the  simple  word,  "crftditors."  It  is  dif- 
ficult to  perceive,  after  this  comparison,  how  it  could  be  thought, 
that  a  class  of  creditors,  not  embraced  in  the  Virginia  law,  are  pro- 
vided for  in  our  act  of  1785.  But  it  is  said,  that  the  preamble  of 
the  act  of  1785,  unlocks  the  meaning  of  the  legislature,  and  ex- 
tends the  enacting  clause,  so  as  to  include  the  case  now  under  con- 
eideFation. 

The  preamble  is  as  follows:    "Whereas  marriage  settlements 
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and  other  marriage  contracts,  binding  the  estates  of  the  husbands, 
have  been  frequently  made  and  kept  secret,  whereby  the  possess* 
ors  upon  the  credit  of  their  apparent  property  have  been  enabled  to 
contract  great  debts,  to  the  manifest  deception  and  injury  of  their 
creditors,  for  remedy  whereof,**  &c.  Here  the  mischief  complain* 
ed  of,  is,  that  ''contracts  binding  the  estates  of  husbands,*'  had 
been  kept  secret,  whereby,  upon  the  apparent  ownership  of  the 
property  the  possessor  had  contracted  debts.  But  in  what  sense 
can  an  anti-nuptial  deed,  executed  by  the  wife  to  a  trustee,  by 
which  she  conveys  her  own  property  for  her  separate  use,  be  re- 
gardedias  a  contract ''binding  the  estate  of  the  husband?**  It  is 
admitted  such  a  deed  is  valid  (if  made  with  the  knowledge  and 
consent  of  the  husband)  as  between  the  parties. 

It  prevents  the  marital  right  from  attaching,  and  consequently 
the  husband  acquires  no  estate  in  the  wife's  property.  The  legis- 
lature, therefore,  in  providing  against  the  effect  of  unregistered 
marriage  settlements,  binding  the  estate  of  the  husband,  did  not 
have  in  view  the  case  of  the  wife's  anti-nuptial  deed  of  trust  of  her 
own  property  for  her  separate  use.  The  preamble,  so  far  from  in- 
dicating such  intention,  indicates  as  we  have  seen  a  purpose  only 
to  provide  against  such  unregistered  deeds,  as  "bind  the  estate  of 
the  husband,"  that  is,  such  marriage  settlements  made  by  the  hus- 
band, by  which  his  property,  (that  he  owned  before  the  marriage, 
or  such  property  of  the  wife's  as  should  vest  in  him  by  virtue  of  the 
marriage,)  should  in  consideration  of  marriage,  be  limited  by  deed  to 
the  wife,  and  such  other  persons  as  the  party  might  choose  to  select. 

In  such  case,  the  husband  would  be  the  grantof,  and  the  act,  in 
making  such  deed  void  as  to  creditors,  for  want  of  registration, 
only  adopts  the  general  principle  heretofore  referred  to.  The  se- 
cond section  makes  this  still  more  plain.  It  provides  that  mar^ 
riage  settlements  shall  not  be  good  against  creditors,  when  a  great- 
er value  is  secured  to  the  intended  wife  and  children  of  the  mar- 

« 

riage,  than  the  portion  actually  received  with  the  wife  in  mar- 
riage, and  such  estate  as  the  husband  may  be  possessed  of  at  the 
time  of  marriage,  deducting  his  debts  then  due. 

This  provision  manifestly  has  reference  to  a  conveyance  of  the 

husband  only.     What  amount  by  this  act,  may  be  settled  upon  the 

wife  and  children  of  the  marriage?    The  answer  is,  the  fortune 

the  husband  receives  with  the  wife,  and  so  much  of  his  own  es- 

.  tate  as  may  be  over  and  above  his  debts. 
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But  the  iM*eamb]e»  the  enacting  clause  of  the  first  section,  and  the 
second  section,  all  speak  of  the  same  description  of  marriage  set- 
tlements or  contracts;  therefoile,  all  have  reference  to  deeds  execu- 
ted by  the  husband  only. 

But  it  is  said,  that  this  act,  has  received  a  different  construction 
by  the  supreme  court  of  North  Carolina,  in  the  case  of  Saunders 
vs.  FerrcU^  (1  Battle's  Rep.  104.)  In  that  case  the  construction  of 
the  act  of  1785,  was  not  involved  so  as  to  require  the  judgment  of 
the  court.  Hector  G.  Homer  and  Eliza  Savills,  before  their  inter- 
marriage entered  into  written  articles,  by  which  it  was  agreed  that 
all  her  estate  should  be  settled  for  her  sole  and  separate  use  during 
her  life,  with  remainder  to  her  intended  husband. 

After  the  parties  were  married,  they  united  in  a  deed  of  settle* 
ment  by  which  all  the  property  of  Mrs.  Homer  was  conveyed  to 
E.  Saunders  in  trust  for  the  sole  and  separate  use  of  the  said  Eliza, 
and  at  her  sole  disposal.  The  husband  contracted  debts,  and  exe- 
cutions were  delivered  to  Ferrill,  sheriff  of  Camden  county,  who 
seized  some  of  the  negroes.  Saunders,  the  trustee,  brought  an 
action  of  detinue  for  the  slaves. 

It  was  contended  for  the  defendant,  that  the  deed  of  settlemeqt 
was  void  as  to  creditors,  because  by  it  the  whole  property  is  secur- 
ed to  the  wife  to  be  at  her  disposal,  and  by  the  articles  executed  be- 
fore the  marriage,  she  was  only  to  have  a  life  estate  and  the  re- 
mainder to  her  husband.    The  court  decided  that  on  account  of  tha 
excess  of  interest  in  the  property  settled  on  Mrs.  Homer,  over 
and  above  the  stipulations  of  the  anti-nuptial  contract,  the  deed  was 
void  as  to  the  whole.     This  was  clearly  correct,  and  decisive  of  the 
case,  but  the  court  go  on  to  remark  upon  the  act  of  1785,  in  re- 
ference to  the  articles  which  had  not  been  registered  in  the  time 
prescribed,  and  after  referring  to  that  part  of  the  preamble  which 
suggests,  that  ^'marriage  settlements  have  been  frequently  made, 
and  kept  secret,  whereby  the  possessors  upon  their  apparent  prop- 
erty, have  been  enabled  to  contract  great  debts,"  they  came  to 
the  conclusion  that  "it  was  the  intention  of  the  legislature,  that  as 
to  his  creditors  the  vesting  of  the  property  of  the  wife  in  the  hus- 
band *jure  maritV  should  not  be  prevented  by  secret  agreement, 
whether  written  or  verbal."    It  is  to  be  remarked  that  in  redtii^ 
the  preamble,  the  court  leave  out  entirely  the  words,  ''binding  the 
estate  q^the  husband,"  by  which  means,  they  give  it  a  meaniog 
eBtirely  different  from  that  which  its  words  taken  together,  as  tbe^ 
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are  found  ia  the  statute^  seem  to  us  to  indicate.  We  think,  there- 
fore, that  the  case  is  very  much  weakened  as  an  authority;  and 
ought  not  to  control  the  decision  of  this  cause  now  before  the 
court. 

The  facts  are  very  different;  there  the  husband  executed  the 
articles  and  covenanted  to  make  a  settlement  on  the  wife.  The 
property  vested  in  him  by  the  marriage  and  became  his  estate, 
leaving  the  wife  only  an  equitable  right  to  have  a  settlement  de* 
creed  by  a  court  of  chancery. 

But  the  case  is  very  different  where  the  wife  conveys  her  own 
property,  before  marriage,  so  that  it  does  not  vest  in  the  husband 
by  the  marriage,  or  in  any  wise  become  hb  estate.  Upon  the  most 
mature  consideration  of  the  cases  reviewed  in  this  opinion,  we  are 
satisfied  that  we  ought  not  to  depart  from  the  principles  decided  in 
the  case  of  Morgan  vs.  Elam.  The  facts  of  that  case  were  sub* 
Btantialiy  the  same  with  this  cause.  The  requirements  of  the  Yir* 
ginia  law,  upon  the  construction  of  which  that  case  were  decided, 
were  couched  in  terms  more  comprehensive  than  our  act  of  1785. 
The  decbion,  therefore,  was  a  judicial  declaration  to  women,  situ- 
ated  as  thb  lady  was,  that  in  order  to  protect  their  property  from 
the  creditors  of  their  husbands,  their  anti-nuptial  deeds  of  trust, 
need  not  be  regbtered. 

The  case  of  Bishop  vs.  HamiUon^  (8  Yerg.  33,)  decided  in  1835, 
indicated  an  adherence  on  the  part  of  the  court,  to  the  case,  Morgan 
vs.  Elanu  A  decbion  of  this  court,  defining  and  settling  a  rule  of 
property,  followed  by  a  subsequent  decision,  and  acquiesced  in  so 
long,  ought  not  to  be  overruled,  although  the  court  might  think  it 
had  erred  in  the  first  instance.  It  is  suggested  in  aigument,  that  the 
act  of  1831,  ch.  90,  applies  to  this  case.  It  is  not  necessary  todiscass 
the  question  as  to  the  power  of  the  legislature,  by  the  introductioa 
of  a  new  rule  of  property  to  take  away  rights  that  had  vested  un- 
der the  old  rule. 

It  b  sufficient,  if  it  shall  appear,  that  the  legblature  did  not  in* 
tend,  that  the  act  of  1831  should  operate  upon  deeds  that  had  bean 
executed  before  its  passage,  and  had  vested  a  valid  title  to  the  pro- 
perty conveyed.  The  whole  scope  of  the  language  used  in  the 
first  section,  is  prospective,  and  the  fifth  section  puts  the  question 
beyond  doubt.  It  says,  ^'marriage  contracts  or  agreements,  in 
which  the  wife's  property  before  marriage  b  settled  on  her,  or  on  a 
trustee  for  her  use,"  ^shall  be  regbtered  in  the  county  where  the 
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husband  resides  at  the  time  of  the  marriage ;  and  should  the  hus* 
band  move  to  any  other  county  or  counties  in  the  State,  it  shall  be 
registered  in  said  county." 

Here,  evidently,  the  act  refers  to  marriages  to  take  place  after 
its  passage.  The  deed  is  to  be  registered  in  the  county  inhere  the 
husband  resides  at  the  time  of  the  marriage.  This  is  sensible,  just 
and  proper,  if  it  refer  to  marriages  to  take  place  after  the  passage 
of  the  law.  But  to  suppose  it  to  refer  to  marriages  that  had  there- 
tofore taken  place,  would  be  to  make  the  legislature  require  a  very 
absurd  thing.  Suppose  a  marriage  had  taken  place  years  before  the 
passage  of  the  law,  and  the  parties  had  removed  to  a  distant  coun- 
ty, can  any  one  suppose  the  legislature  intended  to  compel  the  par- 
ty to  go  back  where  her  husband  had  lived  at  the  time  of  the 
marriage,  and  regbter  her  deed  1  Surely  not.  But  such  is  the  re- 
quirement, if  the  act  refer  at  all  to  deeds  before  its  passage.  But 
its  language  is  in  the  present  tense  only.  It  says,  the  deed  "shall 
be  regbtered  in  the  county  where  the  husband  resideSf"  not  where 
he  residedf  when  the  deed  was  made,  but  where  he  resides  when 
the  transaction  shall  take  place.  As  to  the  provision  about  regis- 
tration in  the  county  to  which  the  husband  shall  remove,  it  is  suffi- 
cient to  remark,  that  it  has  reference  to  the  same  deeds,  that  by 
the  preceding  clause  of  the  sentence  were  to  be  registered  in  the 
county  where  the  husband  resides  at  the  time  of  the  marriage. 
This  is  rendered  too  plain  for  argument  by  the  provision  that  im- 
mediately follows:  that ''if  the  original  be  lost,  a  copy  from  the 
register's  book  of  the  county,  where  first  registered,  shall  be  regis- 
tered." The  twelfth  section  provides,  that  all  marriage  contracts 
not  proved  and  registered,  as  required  by  the  preceding  sections  of 
the  act,  shall  be  ''null  and  void,"  as  to  existing  or  subsequent ''cred- 
itors of  the  husband."  Will  it  be  supposed,  that  the  legislature 
intended,  that  a  deed  which,  before  the  passage  of  the  act,  was 
valid  and  vested  the  property  in  the  grantee,  should  thus  be  de- 
clared void,  as  against  existing  creditors?  If  so,  it  would  he  void 
the  very  first  hour  of  the  day  upon  which  the  act  went  into  opera- 
tion, provided  that  there  existed  at  that  time  creditors  of  the  hus- 
band. Furthermore,  if  it  has  a  retrospective  meaning,  all  deeds 
registered  and  unregistered  are  declared  void,  if  they  had  not  been 
registered  according  to  the  provisions  of  this  act,  although  proved 
and  registered  a^  the  law  at  the  time  they  were  executed,  di- 
rected. 
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But  no  one  will  accuse  the  legislature  of  such  an  absurd  purpose, 
and.  therefore,  it  is  clear,  that  the  whole  act  has  a  prospective 
meaning  and  operation  only.  'But  it  is  said,  the  case  of  Hays  vs. 
McOuire^  (S  Yerg.  92,)  recognizes  the  (^ration  of  the  act  of  1831 
upon  deeds  executed  before  its  passage.  It  is  only  necessary  to 
say,  in  reference  to  that  case,  that  it  was  a  question  between  tbe 
parties  to  the  deed.  The  court  decided  only,  that  the  act  of  1831 » 
declared  the  unregi3tered  deed  void  as  to  the  existing  and  subse- 
quent creditors  and  purchasers  without  notice,  and  that  as  between 
the  parties  it  did  not  alter  the  law.  No  question,  as  to  its  operation 
upon  previously  exbting  deeds  as  to  creditors,  was  before  the 
court. 

We  think,  therefore,  that  the  act  of  1831,  has  no  application  to 
this  case;  and  that  the  deed  of  the  27th  of  October,  1830,  is  valid 
as  against  the  creditors  of  Henry  Baldwin,  although  it  was  not 
pit>ved  and  registered  according  to  the  provisions  of  the  several  acts 
of  assembly  requring  the  registration  of  deeds. 

The  cash  in  the  hands  of  her  guardian  at  the  time  of  the  mar- 
riage, has  been  so  used  and  vested  in  property  in  his  own  name» 
by  Henry  Baldwin,  with  the  knowledge  and  consent  of  the  com- 
plainant, that  it  is  conceded  by  her  counsel,  that  she  has  no  equity 
against  the  creditors  of  her  husband. 

But  as  to  the  negro  slaves  that  remain  in  her  possession,  the 
court  is  of  opinion  she  is  entitled  to  a  decree  for  a  perpetual  injunc- 
tion. 

Let  the  decree  be  affirmed. 


NoTB.«-The  case  of  Sattnden  ▼«.  f^rriU^  referred  to  in  th«  aboTe  eaae,  wiD  be 
foand  in  IredeU's  Law  Reports,  toI.  1,  p.  97,  reported  by  Battle. 
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GsrawT  vs.  MoFFATt  et  aU. 

The  circoit  jadge  cbarg^  the  jarj  that  if  the  derendant  threatened  to  whip 
the  plaintiff  out  of  the  countrj,  and  plaintiff  was  afterwards  whipped,  it  would  in 
the  absence  of  exculpatorjr  evidence  be  a  strong  presumption  against  him ;  but  if 
b^  had  onljr  expressed  the  opinion  that  ho  ought  to  be  whipped  out  of  the  coun- 
trj,  it  would  not  be  so  strong  a  circumstance:  Held,  that  there  was  no  error  in 
this  charge. 

On  the  8th  day  of  February,  1838,  John  Grigsby  instituted  an 
action  of  trespass  vi  et  armiSf  against  W.  Moffat,  J.  Moffat  and  J. 
Taylor,  in  the  circuit  court  of  Lincoln  county.  The  damages 
iRrere  laid  at  $10,000. 

The  plaintiff  set  forth  as  his  cause  of  action  that  the  defendants 
seized  him  in  bed  in  the  county  of  Lincoln,  on  the  6th  day  of 
February,  1840,  took  him  by  force  to  the  forest,  stripped  him  na- 
ked, and  scourged  him  severely  with  rods. 

The  defendants  pleaded  not  guilty  to  the  charge,  and  issue  was 
joined  thereupon.  The  defendants,  upon  affidavit  of  themselves 
and  three  others,  satisfactory  to  the  court,  moved  the  court  for  a 
change  of  venue,  on  the  ground  that  they  could  not  get  justice  in 
the  county  of  Lincoln.  The  order  was  accordingly  made  and  tlie 
cause  transferred  to  the  county  of  Bedford,  as  the  nearest  adjoin- 
ing county  free  from  the  like  exception. 

The  cause,  was,  after  repeated  continuances,  submitted  to  a  jury 
of  Bedford  county  at  the  August  term,  1840,  S.  Anderson,  judge* 
presiding.  It  appeared  that  Grigsby  was  a  resident  in  East  Ten- 
nessee, and  that  he  appeared  in  Lincoln  county  as  a  witness  in  a 
case  between  Moffat  and  one  May;  that  on  the  evening  of  the  6th 
of  February,  1840,  he  went  to  the  house  of  Judith  Ellis  in  the  vi- 
cinity of  Fayetteville,  the  county  seat  of  Lincoln;  that  on  the  night 
of  the  6th,  between  the  hours  of  ten  and  eleven  o'clock,  three  men 
entered  the  house  of  said  Judith,seizedGr]g3by'and  took  him  into  an 
adjoining  forest;  that  in  the  night  Grigsby  returned,  stating  that  he 
had  been  severely  scourged.  He  was  bloody,  and  his  back  was 
much  cut  and  lacerated,  apparently  with  rods.  There  were  some 
two  or  three  persons  in  the  house  of  Judith  Ellis,  but  the  night  was 
dark,  there  was  no  light  in  the  house,  and  they  testified  that  they 
could  not,  therefore,  state  with  any  degree  of  certainty  who  the 
persons  were  who  entered  the  house. 

One  witness  testified  that  she  saw  two  of  the  defendants  going 
on  the  evening  of  the  6th  of  February  towards   the  house  of  Ju- 
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dith  Ellis.  Smith  testified,  that  on  the  day  before  the  plaintiflTwas 
whipped,  he  was  with  the  defendant,  William  Moffat,  on  the  pave- 
ment in  Fayetteville,  and  Mofiat  pointed  out  May  and  said,  *'there 
comes  May  with  his  witness;  how  would  you  like  such  a  man  as 
that  to  swear  against  you?  He  is  a  d d  horse*thief,  and  be- 
longs to  a  club  of  horse-thieves  in  the  Cherokee  nation.  Such  a 
man  as  that  ought  to  be  hickoried  out  of  the  country." 

The  defence  of  the  defendants  rested  on  proof  going  to  show  an 
olibL  There  was  submitted  to  the  jury  a  mass  of  circumstantial 
proof  on  both  sides,  which  it  is  not  necessary  here  to  set  forth. 

Under  the  charge  of  the  judge,  which  is  set  forth  in  the  opinion 
of  the  supreme  court,  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $2000  damages.  The  defendants  QK>ved 
the  court  for  a  new  trial.  This  motion  was  overruled,  and  judg- 
ment rendered  upon  the  verdict*  The  defendants  appealed  in 
error. 

James  Campbell^  for  plaintiffs  in  error, 
Tatdt  for  defendant  in  error. 

Green,  J,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  assault  and  battery  against  the  plaiatiSs  in 
error,for  whipping  the  defendant  in  error,  and  detaining  him  in 
custody.  The  part  of  the  charge  of  the  court  to  the  jury  which 
it  is  insisted  is  erroneous,  is  as  follows,  namely: 

"If  the  jury  believed  from  the  proof,  that  William  Mofiat,  the 
evening  before  the  injury  was  inflicted  upon  the  plaintifi*,  threat- 
ened he  would  whip  him  out  of  the  country,  and  the  act  he  threat- 
ened was  afterwards  perpetrated,  this,  in  the  absence  of  proof  ex- 
culpating him,  would  raise  a  strong  presumption  that  he  had  done 
the  act;  but  if  the  language  used  by  Moffat  the  evening  before  the 
injury  was  inflicted,  was  substantially,  that  John  Grigsby  was  a 

witness  against  him,  that  he  was  a  d d  horse  thief,  and  that  he 

ought  to  be  whipped  out  of  the  country,  then  the  jury  were  to 
judge  the  import  of  such  a  declaration,  and  the  intent  which  dicta- 
ted it.  If  they  considered  the  expression,  under  the  circumstances, 
and  the  manner  in  which  it  was  made,  was  a  mere  expression  of  an 
opinion,  it  would  not  be  so  strong  a  circumstance  against  him,  but 
if  as  rational  men,  they  would  understand  the  expression,  consid* 
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ering  the  time,  the  allusion,  and  the  circumstances  under  which  it 
was  made,  as  indicating  a  determination  on  his  part  to  inflict  the 
chastisement,  it  would  be  equivalent  to  an  express  threat,  and  af- 
ford a  strong  presumption  of  guilt,  unless  explained  or  rebutted  by 
proof  inconsistent  with  the  presumption.  Men  have  been  convict- 
ed of  criminal  offences  upon  proof  they  had  threateped  to  do  an 
act,  which  was  afterwards  committed.  But  such  proof  would  only 
furnish  a  presumption  against  the  defendant  using  the  expression." 

The  meaning  of  this  charge  may  be  more  briefly  expressed  in 
the  following  language:  **1[  the  defendant  threatened  to  whip  the 
plaintifi*  out  of  the  country,  and  he  was  afterwards  whipped,  it 
would,  in  the  absence  of  exculpatory  testimony,  be  a  strong  pre- 
sumption  against  him,  but  if  he  had  only  expressed  the  opinion 
that  he  ought  to  be  whipped,  it  would  not  be  so  strong  a  circum- 
stance. Men  have  been  convicted  upon  proof  of  threats,  but  such 
proof  would  only  furnish  a  presumption  against  the  party  making 
them."  Here  it  will  be  seen  at  once,  that  the  judge  does  not  mean 
that  threats  furnish  an  artificial  legal  presumption  of  guilt,  but  a 
natural  presumption  of  mere  facty  calculated  to  generate  convic- 
tion in  the  mind,  as  derived  from  those  connections,  which  are  poin- 
ted out  by  experience.  In  this  cause  it  b  only  circumstantial  evi- 
dence. 3  Starkie,  1245, 1247.  In  this  sense.  Lord  Coke's  violent 
presumption  is  used.  Staxkie  (1246)  says,  that  the  case  he  puts 
''where  a  man  is  found  suddenly  dead  in  a  room,  and  another 
is  found  running  out  of  that  room  with  a  bloody  sword  in  his  hand,' 
is  x>Qly  a  ca3^  of  circumstantial  evidence. 

That  the  court,  in  this  case,  uses  the  word  presumption  as  synon- 
ymous with  circumstance,  is  manifest  from  the  manner  in  which  he 
employs  the  term.  He  says,  if  the  defendant  made  the  threat,  it 
is  a  presumption  of  guilt,  but  if  he  only  expressed  an  opinion,  it 
would  not  be  so  strong  a  circumstance;  that  is,  the  expression  of 
an  opinion,  that  the  plaintifi"  ought  to  be  whipped,  would  not  be 
so  strong  a  circumstance  against  the  defendant,  as  if  he  had  threat- 
ened to  inflict  the  whipping.  We  think,  therefore,  there  is  no  er- 
ror in  the  charge  of  the  court.    Let  the  judgment  be  affirmed. 
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GooDRUfti  et  als,  vs.  Carboix»  fifov«»  fob  vse  of  Folbt. 

1.  A  bond  necuted  bj  a  public  officer  and  bis  sureties,  though  not  ^ood  as  a 
•tatutory  bond,  may  neyertheless  be  binding  as  a  Toluntarj  obligation,  and  an  ac- 
tion  at  eommon  law  be  maintained  thereupon. 

S.  If  a  deed  be  deUvered  to  a  stranger  for  the  use  of  the  obligee,  and  be  after* 
wards  receive  it,  it  is  good  from  the  time  it  was  delivered  to  the  stranger. 

3.  If  a  bond  be  accepted  by  the  obligee  at  the  time  of  ihe  plea,  it  is  the  deed  of 
the  obligor. 

4.  The  delivery  of  the  bond  of  asheriiT,  made  payable  to  the  Goremor,  for  the 
performance  of  his  official  duties,  to  the  clerk  of  the  court,  is  a  delivery  to  the  Gov* 
eraor;  and  this  is  so,  though  such  sheriff's  bond  be'.not  in  compliance  with  the 
•ti|tute  under  which  it  is  taken. 

This  is  an  action  of  covenant  which  was  instituted  in  the  circuit 
court  of  Giles,  by  Carroll,  governor,  for  the  use  of  Foley,  against 
Goodnimand  others,  who  were  the  securities  of  Thomas  C.  For* 
ter,  former  shcrifT  of  that  county.  The  bond  on  which  the  suit 
was  brought,  was  made  payable  to  William  Carroll,  governor,  and 
his  successors  in  office. 

The  directory  mandates  of  the  statute,  in  reference  to  sheriff* 
bonds,  not  having  been  complied  with,  it  was  decided  that  no  motion 
would  lie  on  this  bond.  See  Goodwin  vs.  Saunders  and  Ready  9th 
Yerger,  91.  Porter  had  collected  money  by  execution  in  favor  of 
Foley  against  Field,  and  failed  to  return  the  execution,  or  pay  the 
money,  and  this  action  was  instituted  against  his  securities.  The 
pleadings  put  in  issue  the  delivery  of  the  bond  by  the  defendants 
to  Carroll  and  his  acceptance  thereof.  It  was  tried  at  the  July 
term,  1841,  by  Dillahunty,  judge,  and  a  jury  of  Giles  county,  and  a 
verdict  and  judgment  rendered  for  the  plaintiff.  The  defen- 
dants  appealed  in  error. 

MetgSf  for  plaintiffs  in  error. 

Chodtt  for  defendant  in  error.  Bonds  required  by  statute  to  be 
taken  in  a  particular  manner,  are  good  as  common  law  bond$ 
although  tho  requisites  of  the  statute  may  not  be  complied 
with.  Mallory  va.  Miller,  2Yer.Rep.  113:  Hibbitsva.  Canada^ 
10  Yergrs  Reports,  465:  7  Massachusetts  Reports,  98:  Freeman 
vs.  Davis,  et  oL  do  200:  1  Dev.  Rep.  156:  4  North  Carolina 
Rep.  268: 2  Hawks,  366,  3  do.  42:  2  do.  5.  Such  bond,  if  requi- 
red by  statute  to  be  taken  payable  to  some  officer  of  the  State, 
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sfiould  be  sued  upon  in  the  name  of  the  payee  or  obligee  thereiny 
and  not  his  official  successor.  Hibbits  vs.  Canada^  10  Yer.  Rep* 
465.  This  bond  has  been  decided  by  the  supreme  court  not  to  be 
statutory.     Goodwin,  et  at.  vs.  Saunders  Sf  Read,  9  Yer.  Rep.  91. 

This  suit  being  instituted,  then,  upon  this  bond,  not  as  a  stat- 
utory, but  common  law  instrument,  all  that  is  necessary  in  order 
to  enable  the  plaintiff  to  recover,  is  to  show  that  it  was  signed  and 
sealed  by  the  defendants,  and  delivered  to  the  plaintiff.  No  ques« 
tion  arises  upon  the  signing  and  sealing,  both  being  fully  establish- 
ed. Does  the  evidence  show  a  delivery  to  and  acceptance  by  the 
plaintiff?  Any  act  tantamount  to  a  delivery  will  do,  although  the 
obligors  may  not  say  we  "deliver  the  bond,"  such  as  throwing 
it  on  the  table,  giving  it  to  a  third  person,  either  the  agent  of  the 
obligee  or  a  stranger,  or  such  like.  9  Law  Lib.  Hurlst.  on 
Bonds,  5:  5  Barnwell  &  Creswell,  692:  Sheppard's  Touch.  58: 
Verplank  vs.  Story,  12  John.  Rep.  536.  Or  if  the  bond  is  signed 
and  sealed,  and  the  obligor  leave  it  on  the  table  behind  him.  4 
Cruise's  Dig.  39:  Cro.  Eliz.  7:  Shep.  Touch.  55-6,  n.  1  and  3: 
Com.  Dig.  (Fait,  A  3.)  Or  any  act  evincing  an  intention  to  de- 
liver, are  sufficient.  Goodrich  vs.  Walker,  1  J.  C.  250. 

A  delivery  to  the  clerk  of  a  non-official  bond  is  good,  unless  the 
obligee  refuse.  3  North  Carolina  Rep.  384:  4  do.  270.  This  last 
case  decides  that  if  a  bond  is  found  among  the  papers  in  the  office^ 
the  jury  is  authorised  to  infer  a  delivery.  1  John.  254.  The  pro- 
duction of  the  bond  in  court  by  the  attorney  of  the  plaintiiT  is 
jfrima facie  evidence  of  acceptance. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  bond  upon  which  this  suit  was  brought,  was  executed  by  tbe 
defendants  to  Wm.  Carroll,  Governor  of  Tennessee,  and  his  suo* 
cessors  in  office,  in  the  penal  sum  of  $10,000,  conditioned  that  T* 
C.  Porter,  who  had  that  day  been  appointed  sheriffof  Giles  coiuiijr, 
should  faithfully  execute  and  perform  the  duties  of  that  office. 

The  evidence  is,  that  this  bond  was  written  by  the  deputy  dmdc 
of  the  county  court,  and  was  signed  by  the  defendants  in  the  oflhse 
of  the  clerk  of  that  court,  and  left  upon  the  table,  from  whence  it 
was  taken  by  said  deputy,  and  filed  away  among  the  papers  of 
that  office  where  it  had  remained,  except  when  it  had  been  ai:pli- 
ed  for  and  used  by  attorneys,  in  this  case  and  in  other  cases  agaioft 
these  defendants.    Porter  was  qualified  and  acted  as  sheriff,  and 
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as  such  received  an  execution  in  favor  of  Foley  against  Field,  upon 
which  he  received  the  money,  but  had  failed  to  pay  it  over,  or  re- 
turn the^.y52. 

This  wasjiot  an  oiSce  bond  according  to  the  statute,  because  the 
penalty  is  ten  thousand  dollars,  instead  of  twelve  thousand  dollars, 
as  required  by  the  statute,  and  because  it  was  not  approved  and  re- 
corded as  the  statute  directs.  It  has  been  decided  by  this  court 
(10  Yerg.  Rep.  463,)  and  is  admitted,  that  a  bond  executed  by  a 
public  officer,  and  securities,  though  good  as  a  statutory  bond,  may, 
nevertheless,  be  binding  as  a  voluntary  obligation,  upon  which  an 
action  at  common  law  may  be  maintained.  3  Dev.  Rep.  3S4:  4  do. 
270. 

The  only  question  seriously  urged  in  this  case,  is  as  to  the  delive- 
ry of  this  bond.  If  a  deed  be  delivered  to  a  stranger  for  the  use  of 
the  obligee,  and  he  afterwards  receive  it,  it  is  good  from  the  time 
of  the  delivery  to  the  stranger.  Sheppard's  Touchstone,  57-58: 
Coke,  325,  note  w.  If  a  bond  be  accepted  by  the  obligee  at  the 
time  of  the  plea,  it  is  the  deed  of  the  obligors.  3  Rep.  28;  5  do. 
1 19.  In  this  case,  the  bond  was  executed  by  the  plaintiffs  in  error, 
under  the  belief  and  persuasion,  that  it  was  a  good  statutory  bond, 
and  consequently,  with  the  intention,  that  it  should  be  kept  for  the 
use  of  Carroll,  to  be  sued  on,  as  an  office  bond.  As  to  the  actual 
fact  of  such  intention,  no  one  can  doubt.  But  if  it  turn  out  that 
they  were  mistaken,  that  it  was  not  a  valid  office  bond,  can  that 
legal  construction  of  the  instrument  change  the  fact  of  their  in- 
tention in  its  execution  and  delivery?  Surely  not.  The  facts  are 
immutable,  however  parties  may  be  mistaken  as  to  legal  conse- 
quences. 

The  only  question  then  is,  has  Carroll  received  it?  We  think  the 
commencement  of  the  suit  on  the  bond,  and  the  production  of  it 
in  court  by  the  attomies  of  the  plaintiff,  is  sufficient  evidence, /in* 
mafacief  of  his  acceptance;  and  that  therefore  at  the  time  of  the 
plea  pleaded,  the  obligee  had  received  the  bond. 

In  3  Dev.  N.  C.  Rep.  384,  it  is  held  that  a  delivery  of  such  a  bond 
as  this  to  the  clerk  is  sufficient,  unless  the  obligee  refuse  it.  Id  4 
Dev.  N.  C.  Rep.  271),  the  same  doctrine  is  reiterated,  and  indeed 
all  the  cases  in  our  court,  necessarily  affirm  the  same  thing.  For, 
although  the  point  was  not  made  directly,  yet  it  was  necessarily 
involved,  as  in  no  case  was  there  proof  of  an  actual  consent  to  re- 
ceive the  bond  by  the  obligee. 
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But  counsel  insist,  that  in  all  these  cases  the  bonds  were  deliver- 
ed aotording  to  the  directions  of  the  statute.  A  compliance  with 
the  forms  of  the  statute,  upon  this  point,  can  make  no  difference,  as 
they  were  not  statutory  bonds;  the  circumstances,  attending  their 
execution  were  only  evidence  of  the  intention  of  the  obligors  in 
making  them,  and  we  have  seen  that  the  intention  of  the  obligors 
in  this  case,  is  as  clearly  shown  as  though  all  the  forms  of  the  stat- 
ute had  been  complied  with.  So  that  the  evidence  of  reception  by 
the  obligee  is  as  strong  in  this  case  as  in  any  one  of  the  cases  here- 
tofore decided  upon  this  subject.    Let  the  judgment  be  affirmed. 


Knott  vs.  Planters'  Bank* 


to  permit  proof  tobe  receiTed  nnder  the  plea  ofdon-aMumpeit,  that  an  endorw- 
Inent  is  not  genuine,  iain  violation  of  the  act  of  1819,  ch.  42,  see.  1,  unlets  iuch 
t>lea  be  acoompanied  with  an  affidavit  of  the  truth  thereof. 

MeigSf  for  the  plaintiff  in  error. 

F^oggf  for  the  Bank. 

TuRLET,  J.  delivered  the  opinion  of  the  court* 

Plaintiff  in  error  is  sued  as  endorser  of  a  promissory  note.  He 
pleaded  non-assumpsit,  which  plea  is  not  verified  by  oath.  On  the 
trial  he  introduced  proof  to  show  that  the  endorsement  upon 
which  he  was  sought  to  be  charged,  was  not  in  hb  hand  writing, 
but  in  that  of  one  E.  W.  Dale.  A  verdict  was  found  by  a  jury 
against  him,  and  a  new  trial  asked  for,  which  was  refused,  very 
properly. 

The  act  of  1819,  ch.  42,  sec.  1,  enacts,  that  no  person  sued  as 
endorser  of  any  bond  or  note,  shall  plead  any  plea  directly  or  in- 
directly, denying  such  endorsement,  unless  such  plea  be  accompa- 
nied with  an  affidavit  of  the  truth  thereof.  To  permit  proof  to  be 
received  under  the  plea  of  non-assumpsit,  that  the  endorsement  was 
not  genuine,  would  be  a  violation  of  this  statute.  If  such  defence 
IS  designed  to  be  made  under  the  plea  of  non-assumpsit,  it  must  be 
accompanied  with  an  affidavit  of  the  truth  of  the  fact. 

The  judgment  is,  therefore,  affirmed. 
60 
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Pebdue  vs.  The  State. 

1.  To  suttain  s  conviction  under  the  act  of  1829,  ch.  23,  0ec  93,  it  i«  •affieti 
if  the  indictment  charge  the  defendant  with  having  kept  the  counterfeit 
note  iriih  n  ^^fraudulent"  intent  to  pass  it.    It  is  not  necessarj  that  the  indict- 
ment should  charge  that  it  was  kept  with  stfelonumt  intent. 

2.  Where  the  bill  of  exceptions  did  not  show,  that  the  witnesses  whose  slate* 
Bients  were  set  out  were  sworn,  in  the  absence  of  proof  to  the  contrary,  it  will  bo 
presumed,  in  iuTor  of  a  correct  administration  of  justice,  that  thej  were  sworn. 

3.  Where  the  proof  showed,  that  the  defendant  passed  a  bank  note;  that  the 
oote  was  fictitious;  that  he  gave  different  accounts  as  to  the  person  from  whom 
be  received  it,  and  did  not  attempt  upon  trial  to  explain:  Held,  that  such  proof 
sustained  a  verdict  of  guilt j. 

4.  Where  the  circuit  jtid^e  charged  the  jury,  that  if  the  note  was  fictitious,  and 
the  prisoner  knew  it,  and  passed  it  in  absolute  payment  of  a  debt,  this  would 
amount  to  a  passiag  under  the  Slst  sec.  although  at  the  time  of  passing  it  he  might 
have  agreed  to  take  it  back  ifit  proved  not  to  be  genuine:  Held,  that  this  charge 
was  correct,  the  offence  consisting  in  the  passing  it  with  the  knowledge  that  it  was 
spurious. 

5.  The  question  as  to  defendant's  knowledge  of  the  spuriousness  of  the  bank 
note,  is  a  question  for  the  jury. 

T.  D.  Mosely^  for  the  plaiatifT  in  error. 
Aiiomey  General^  for  the  State. 

TuKLBY,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  convicted  of  the  offence  of  passing  a  counter- 
feit  bank  note,  and  upon  appeal  to  this  court,  has  assigned  four 
causes  for  the  reversal  of  the  judgment  of  the  court  below. 

1st.  That  the  court  erred  in  not  quashing  the  second  count  in 
the  bill  of  indictment.  The  objection  to  this  count  is,  that  it 
charges  the  prisoner  with  having  fraudulently  in  his  possession  the 
counterfeit  note  with  the  intent  to  pass  it,  not  using  the  word 
felonious,  whioh  it  is  contended  is  necessary  to  make  the  count 
good.  We  do  not  think  so.  It  is  true,  the  first  section  of  the  act 
of  1829,  ch.  23,  makes  all  the  offences  thereafter  enumerated  (of 
which  this  is  one)  felonies;  but  the  33d  section  of  the  statute 
which  created  the  offence  for  which  this  count  is  filed,  does  not  re- 
quire that  it  shall  be  committed  with  a  felonious  intent,  but  merely 
with  a  fraudulent  one ;  the  count  then  charges  the  offence  in  the 
words  of  the  statute,  and  is  good.* 

<^See  Pttk  vs.  The  SlaU^  tmJte^  p.  78. 
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2nd.  It  is  said,  that  there  is  no  showing  of  record  that  the  wit* 
nesses  were  sworn  before  examination.  In  the  absence  of  proof 
to  the  contrary,  this  must  be  presumed  in  favoi  of  a  correct  ad* 
ministration  of  justice. 

3rd.  It  is  said,  that  the  proof  does  not  support  the  verdict.    Wo 

think  otherwise.    It  shows  that  the  note  was  fictitious,  was  passed 

by  the  prisoner,  and  that  he  gave  different  accounts  as  to  the  per* 

son  from  whom  he  received  it,  and  he  did  not  attempt  upon  trial  to 
explain. 

4th.  It  is  said,  that  the  court  erred  in  charging  the  jury,  "that  if 
the  note  was  fictitious  and  prisoner  knew  it,  and  passed  it  in  abso- 
lute  payment  of  a  debt,  this  would  amount  to  a  passing  under  the 
statute,  although  at  the  time  of  the  payment,  he  might  have  agreed 
to  take  it  back,  if  it  should  prove  not  to  be  genuine* 

This  charge  we  think  was  correct.  The  prisoner's  agreement 
to  take  back  the  note,  is  no  justification  of  the  ofience  of  passing  it; 
this  the  law  would  have  compelled  him  to  do  without  the  agree- 
ment; his  offence  consisted  in  the  knowledge  that  the  note  waa 
spurious,  and  thd  question  of  knowledge  is  properly  left  by  the 
charge  to  the  jury. 

The  judgment  will,  therefore,  be  affirmed. 


WiiALEY  vs.  Moody,  AdnCr. 

1.  A  partner  has  not  thn  right  to  bind  the  firm  by  anj  conimct  not  for  ih» 
benefit  of  the  firm,  and  Jegiiim&tely  within  the  line  of  its  operations. 

2.  An  endorsement  of  the  firm  name  by  one  of  the  members  of  the  firm,  for  the 
aecommodntion  of  n  third  perM>n,  does  not  bind  the  other  memberr,  unless  the 
noteshoold  get  into  thehnmls  of4t  holdrr  ior  valuable  consideration,  without  no- 
tice. 

White,  for  Whaley. 

Ftierson,  for  Moodjp; 

TuRUBT,  J.  delivered  the  opinion  of  the  court* 

Richard  P.  Knott  and  William  Knott  were  partners,  trading  in 
merchandize,  under  the  style  of  R.  P.  Knott  &  Co.  Richard  P. 
Knott  endorsed  an  accommodation  note  for  Edward  W.  Dale,  in 
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the  name  of  the  firm.  Plaintiff  became. the  second  endorser,  and 
has  had  the  note  to  pay.  William  Knott  is  dead,  and  this  suit  is 
brought  against  his  admimstrator,  seeking  to  charge  his  estate  as 
one  of  the  first  endorsers:  and  the  only  question  is,  whether  he  ia 
bound  by  the  endorsement  made  by  his  co-partner  ?  and  we  are  very 
clear  that  he  is  not.  The  law  is  well  settled,  ^Hhat  one  partner  has 
not  the  right  to  bind  the  firm  by  any  contract  not  made  for  the 
benefit  of  the  firm,  and  legitimately  within  the  line  of  its  opera« 
tions."  An  accommodation  endorsement,  therefore,  made  by  one 
of  the  firm,  does  not  bind  the  others,  unless  the  note  should  get  into 
the  hands  of  an  innocent  holder,  unaffected  with  notice,  which  is 
not  the  case  here. 

This  subject  is  investigated  in  the  case  of  Crosswait  vs.  Ross^ 
1  Humphreys,  and  decided  as  it  now  is. 

The  judgment  of  the  circuit  court,  will,  therefore,  be  afibmed. 


EsTEs  VS.  The  State. 


1.  In  cases  of  conviction,  in  courts  of  record,  for  gross  misdemeanoiB,  it  Ife  m 
discretionary  judgment  at  common  law,  to  require  sureties  for  good  behaTiour. 

2.  A  single  act  of  gaming,  unaccompanied  with  circumstances  of  aggravation, 
is  not  such  a  misdemeanor  as  will  authorise  a  court  to  require  sureties  tot  good 
behaviour . 

3.  Where  a  judge  required  a  bond,  that  the  defendant  would  not  gamble  in 
twelve  months : .  Held,  that  no  such  special  bond  is  authorised  bj  law.  The  court 
(if  the  case  had  been  such  as  authorised  the  exercise  of  the  power)  should  have  re* 
quirtsd  a  general  bond  lor  good  behaviour. 

HoUingsiDorthf  for  the  plaintiff  in  error.  ' 
Attorney  General^  for  the  State. 

Green,  J.  delivered  the  opinion  of  the  court 

This  is  a  presentment  by  the  grand  jury  of  Davidson  county, 
against  the  plaintiff  in  error,  for  gaming  at  cards  for  the  sum  of 
six  dollars.  The  defendant  appeared  in  court  and  confessed  the 
charge,  and  submitted  to  the  mercy  of  the  court.  He  was  fined 
five  dollars,  and  ordered  to  find  sureties  in  the  sum  of  one  huodred 
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dollars,  that  '«he  would  not  be  guilty  of  gaming  for  twelve  months,** 
and  to  remain  in  custody  until  the  fine  and  costs  were  paid  or  se« 
cured,  and  until  the  recognizance,  not  to  game  as  aforesaid,  should 
be  entered  into. 

From  this  judgment  the  defendant  appealed  to  this  court* 

It  is  now  insisted  for  the  defendant,  that  the  court  had  no  power 
to  require  a  recognizance  with  sureties,  conditioned,  that  he 
would  not  game  for  twelve  months. 

The  statute  of  34  Edward  3,  ch.  1,  if  in  force  in  this  State*  which 
it  is  not  necessary  now  todecide,  does  not  apply  to  the  case  of  a  judg- 
ment of  conviction  for  a  misdemeanor,  in  a  court  of  record.  That 
etatute  empowered  justices  of  the  peace,'  to  restrain  "offenders,  riot- 
ers and  all  other  barrators,'*  and  those  that  have  been  '^pillers  and  rob« 
bers"  beyond  sea,  and  will  not  "labor,**  and  all  "them  that  be  not  of 
fooef/ome;**  and  to  require  of  them  "sufficient  surety  and  mainprise 
of  their  good  behaviour."  Under  this  act,  the  words  "not  of  good 
fame,*'  were  construed  in  England,  to  be  of  such  latitude  as  to  leave 
in  a  great  measure,  to  the  judgment  of  the  magistrate,  the  charac- 
ter of  person  that  would  authorize  him  to  require  sureties  for  the 
goodi  behaviour.  1  Hawk.Pl.Cr.486,  sec.  4.  But  in  this  country,  many 
of  the  cases  which  the  English  books  lay  down,  as  proper  for  taking 
•ureties  for  good  behaviour,  can  have  no  application.  Such  are 
cases  relating  to  offences  against  religion,  as  existing  in  the  esta- 
blished church.  Every  man  in  this  country  has  a  right  to  worship 
God  according  to  the  dictates  of  his  own  conscience;  and  if  he 
choose  to  refrain  from  attendance  at  church  altogether,  he  is  an- 
swerable only  to  his  conscience  and  his  God.  So,  accusing  a 
justice  of  ignorance  in  the  discharge  of  his  office,  would  not  justify 
binding  the  party-to  his  good  behaviour  in  this  country.  For  al« 
though  it  would  be  wnmannerly^  yet  our  free  institutions  allow  a 
much  greater  license  of  language  towards  public  functionaries,  than 
is  thought  consistent  with  good  order  in  England* 

But  this  act  of  Edward  3,  is  perhaps  superseded  by  our  act  of 
1801,  ch.  22. 

That  act  authojises  the  justice  of  the  peace  to  issue  a  warrant, 
and  cause  to  be  brought  before  him,and  tobind  to  his  good  behaviour, 
''any  person  who  has  no  apparent  means  of  subsistence,  and  ne- 
glects applying  himself  to  some  honest  calling,  and  is  found  sfiun- 
tering  about,  n^lecting  his  business,  and  endeavoring  to  maintain 
himself  by  gaming,  or  other  undue  means.**    These  words,  "o/Aer 
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undtie  meanSf^^  in  our  act,  are  of  great  latitude,  and  probably  cm- 
brace  all  the  cases,  that,  under  our  institutions,  ought  to  be  brought 
"within  the  operation  of  this  discretionary  power  of  the  magistrate. 
But  these  statutes,  however  important  their  provisions  in  regard  to 
the  jurisdiction  of  magistrates  in  the  administration  of  p-cwn/twc 
justice^  do  not  apply  to  cases  oS  conviction  for  a  misdemeanor  in  a 
court  of  record.  Binding  to  the  good  behaviour  was  a  discretion- 
ary judgment,  at  the  common  law,  after  a  conviction  for  a  gross 
misdemeanor,  before  the  passage  of  the  statute  of  34  Edward  3. 

In  Burns'  justice,  (vol.  4,  p.  268,)  it  is  said,  '^binding  to  the  good 
behaviour,  was  a  discretionary  judgment,  at  the  common  law,givea 
by  a  court  of  record,  for  an  ofience  at  the  suit  of  the  King,  after  a 
common  law  conviction  by  a  verdict  of  twelve  men.**  There  is  a 
great  difference,  he  says,  between  what  a  court  of  record  may  do 
after  a  conyiction,and  what  a  single  justice,  out  of  sessions,  may  do. 

So  in  4  Blackstone's  Commentaries,  352,  it  is  laid  down,  that  tho 
requisition  of  sureties  for  good  behaviour,  is  part  of  the  penalty 
'^inflicted  upon  such  as  have  been  guilty  of  certain  gross  misde- 
meanors." .  And  this  he  says,  is  preventive  justice;  an  honor  to  the 
English  law,  and  upon  every  principle  of  reason,  of  humanity,  and 
of  sound  policy,  preferable  in  all  respects  to  "punishing  justice.** 

Upon  these  authorities  we  have  no  doubt,  but  that,  at  the  com* 
mon  law,  a  court  of  record  has  a  discretion  to  require  sureties 
for  good  behaviour  from  a  party,  who  shall  have  been  found  guilty 
of  a  gross  misdemeanor,  and  that  there  is  no  change  of  the  law  in 
this  respect  in  this  State.  If,  as  Blackstone  says,  it  is  an  honor  to 
the  English  law,  ''on  grounds  of  reason,  humanity  and  public  poli- 
cy," that  such  a  power  should  exist  in  England,  surely  there  is  no 
grotmd,  why  these  humane  and  conservative  principles  should  not 
exist  in  our  law. 

In  this  respect,  therefore,  the  common  law,  is  the  law  of  this 
State.  But  this  power,  although  discretionary,  must  be  exercised 
with  a  sound  legal  discretion  by  the  circuit  court.  The  misde- 
meanor must,  according  to  Blackstone,  be  of  a  grass  character, 
where  Uiis  judgment  is  given.  It  does  not  follow,  that  because  a 
party  has  been  guilty  of  a  misdemeanor,  that  he  may  be  required 
tofindfiuretiesfor  good  behaviour.  The  character  of  offence  of 
which  he  may  be  guilty,  must  contain  in  itself  that  turpitude  that 
would  justify  the  appellation  "gross**  to  the  offence ;  or  the  evi- 
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dence  must  disclose  circumstances  connected  with  it,  flggravat** 
ing  it  to  that  character. 

Thus,  the  offence  of  keeping  a  bawdy-house,  is  in  its  nature  d 
gross  misdemeanor;  so  also  of  a  gaming-house,  or  disorderly-house. 
.  But  the  selling  a  single  half  pint  of  whiskey,  unaccompanied  with  any 
other  fact,  although  against  law,  and  a  misdemeanor,  would  not  be 
a  gross  misdemeanor.  But  if  it  were  to  appear  in  evidence,  that 
the  partyselling,was  surrounded  with  drunken,  noisy, obscene  meuy 
to  the  great  annoyance  of  the  public,  this  state  of  things,  produced 
by  his  practice,  and  in  part  by  the  very  whiskey  he  might  be  cdn- 
victed  of  selling,  would  constitute  such  violation  of  the  law,  Agros$ 
misdemeanor.  So,  a  libel  might,  or  might  not,  be  a  gross  offence^ 
according  as  the  circumstances  of  the  publication,  and  its  character, 
might  mitigate  or  aggravate  it.  So.,  a  game  of  cards  might  be 
played  against  law,  but  under  circumstances,  that  would  not  justi- 
fy,  in  this  legal  view  of  the  subject,  the  denomination  of  a  gross 
misdemeanor.  But  if  it  be  played  in  connection  with  common 
gamblers,  associated  at  a  gaming-house,  or  as  is  some  times  the 
case,  by  the  road-side  on  Sunday  with  negroes^  it  would  be  a  gross 
misdemeanor. 

These  illustrations  are  only  intended  to  indicate  the  general 
character  of  offence  to  which,  we  think,  thb  power  of  requiring 
sureties,  for  the  good  behaviour,  pertains. 

According  to  this  view  of  the  subject,  we  do  not  think  the  case 
before  us  is  such  an  one  as  to  justify  the  requisition  of  sureties  for 
the  good  behaviour. 

The  defendant,  from  the  proof,  appears  to  be  a  boy  of  industrious 
habits,  laboring  daily  for  a  subsistence,  and  there  are  no  circum- 
stances  connected  with  the  game  at  which  he  played,  that  author- 
ises us  to  say  it  is  a  gross  misdemeanor,  unless  we  were  to  say, 
that  all  gaming  falls  within  this  appellation,  which  we  are  not  pre- 
pared to  do.  But  the  bond  which  the  defendant  was  required  to 
give  in  thb  case,  is  not  authorised,  either  by  the  British  statute,  or 
our  act  of  assembly,  or  by  the  common  law.  He  was  required  to 
find  sureties,  that  he  would  not  game  for  twelve  months.  Such 
special  bond  is  no  where  authorised  that  we  have  been  enabled  to 
discover.  If  the  case  had  been  a  proper  one  for  such  judgment,  a 
recognizance,  with  securities  for  good  behaviour  generally,  would 
have  been  the  proper  form  of  the  undertaking. 

We,  therefore,  reverse  the  judgment,  and  proceeding  to  render 
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sttchjadgment  as  the  circuit  court  should  havp  given,  it  is  adjudg- 
ed, that  the  defendant  pay  ti  fine  of  five  dollars,  and  remain  in 
custody,  until  the  said  fine,  and  the  costs  of  the  circuit  court  shall 
be  paid* 


Polk,  Governor^  vs.  Pluxmee,  et  cds. 

1«  The  act  of  1837,  ch.  107,  aec.  9,  requirefl  the  cashier  of  the  Bank  of  thtf 
State  and  its  branches,  to  give  bond  with  securitj  for  the  performance  of  bisdutji 
payable  to  the  governor  of  the  State.  Dale,  cashier  of  the  branch  at  Columbiat 
gave  the  bond  payable  to  Newton  Cannon,  governor,  and  his  successors  in  offic<« 
8nit  was  instituted  on  this  bond  in  the  name  *of  James  K.  Polk,  'governor  of  the 
State  of  Tennessee,  for  the  use  of  the  president  and  directors  of  the  fiank  of  th« 
State  of  Tennessee:  Held,  that  when  a  statute  directs  bonds  for  the  public  bene* 
fit  to  be  made  payable  to  the  governor,  or  other  functionary  having  legal  succeae- 
ion,  the  office  is  the  payee,  and  the  successor,  whether  described,  to  nomine^  ei* 
tber  in  the  statute  or  bond  or  not,  may  maintain  the  action,  such  officer  being 
aade  by  /brm  of  the  statute,  and  for  the  public  benefit,  quoad  hoc^  a  corporation  solc^ 

S.  Bonds  and  other  deeds  may  be  good  in  part  and  void  lor  the  residue,  where 
the  residue. is  founded  in  illegality,  but  not  malum  in  te;  and  this  is  so,  not  onlj 
with  regard;  t(f  bends  or  deeds  containing  conditions,  covenants  or  grants  not 
malum  m  if,' but  also  with  regard  to  those  containing  conditions^  covenants  or 
grants,  illegal  by  the  express  provisions  of  statutes. 

3.  The  only  exception  to  this  rule,  is  where  the  statute  has  not  confined  itspro' 
bibitions  to  the  illegal  conditions,  covenants  or  grants,  but  has  expressly  orbj 
necessary  implic&tioh  annulled  ihe  whole  instrument  to  all  intents  and  purposes. 

In  the  yearl837-S,  the  legislature  passed  a  law  establishing  a 
State  bank  with  branches.  One  of  these  branches  was  located  at 
Columbia*  The  law  required  that  the  cashier  of  each  of  these 
branches  should  ''give  bond  with  two  or  more  securities  to  the  sat^* 
Ufaction  of  the  directors*  payable  to  the  governor  of  the  State,  in 
a  sum  not  less  than  one  hundred  thousand  dollars,  conditioned  for 
the  faithful  performance  of  his  duty."  E.  W.  Dale  was  appointed 
cashier  of  the  branch  at  Columbia,  and  gave  bond  on  the  9th  day 
of  July,  1839,  with  Turney,  Plummet,  Johnson  and  Duncan  as  his 
securities.  They  bound  themselves  by  penal  bond  *'unto  Newton 
Cannon,  governor  of  the  State  of  Tennessee,  and  his  successors  in 
office,  in  the  sum  of  one  hundred  thousand  dollars.'* 

This  bond  recited  that  it  was  to  be  void  upon  condition,  first, 
that  said  Dale  should  perform  all  the  duties  of  the  office  with  fidel- 
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ity;  second,  that  he  should  indemnify  the  bank  for  all  losses  and 
damages  that  might  be  sustained  by  reason  of  any  default,  neglect* 
fraud,  failure  or  delinquency  of  said  Dale;  third,  the  condition  of 
the  bond  recited  that,  it  was  agreed  that  ''one  recovery  shall  not 
satisfy  or  discharge  this  obligation,"  but  that  it  should  be  good  and 
available  against  them,  "notwithstanding  any  previous  recovery  or 
recoveries^  so  long  as  any  cause  of  action"  should  "exist  against 
them." 

It  further  recited,  that  "no  temporary  or  occasional  absence  of 
the  cashier  from  the  bank"  should  "impair  the  validity  of  thb 
bond." 

During  the  time  which  said  Dale  occupied  the  office  of  cdshier, 
!k>me  thirty  or  forty  thousand  dollars  had  been  illegally  and  clan- 
destinely abstracted  from  the  bank.  The  legislature  directed  the 
district  attorney,  James  H.  Thomas,  to  institute  suit  upon  the  bond 
against  Dale  and  his  securities.  In  accordance  with  this  inandatey 
Thomas,  on  the  23d  day  of  May,  1S40,  instituted  an  action  of  debt 
for  the  penalty  of  the  bond  above  set  forth,  in  the  circuit  court  of 
Maury  county,  against  Dale,  Turney,  Plummer,  Johnson  and  Dun- 
can. The  writ  was  in  the  name  of  James  T^£tMfSm0t^or  of  the 
State  of  Tennessee,  for  the  use  and  bei 
directors  of  the  Bank  of  the  State  of  T< 

The  attorney  general  filed  the  declaral 
at  the  August  term,  1840,  in  which  it 
hot  performed  his  duties  with  fidelity,  ai 
nified  the  bank  against  all  losses,  &c.,  wit 
it  is  not  necessary  here  to  set  forth. 

The  defendants  filed  a  demurrer  to  the  plaintifT's  declaration, 
and  set  down  and  assigned  the  following  causes  of  demurrer: 

L  The  act  of  the  general  assembly,  establishing  the  State  bank 
and  the  branches,  requires  each  cashier  to  give  bond  with  two  or 
more  securities,  "payable  to  the  governor  of  the  State,"  and  the  bond 
f ued  upon  is  not  made  payable  as  the  law  requires,  but  is  made  pay* 
able  to  "Newton  Cannon,  governor  of  the  State  of  Tenn.,  and  his 
successors  in  office;"  the  words  "and  his  successors  in  office"  not 
being  authorised  by  law,  said  bond  is  not  a  good  bond  under  the 
statute. 

2.  Said  bond  contains  a  provision  that  said  cashier  Dale  should 

be  responsible  for  losses  which  might  accrue  during  his  temporary 

absence,  and  a  recovery  on  the  bond,  to  the  full  amount  of  the 
61 


pf  9alty  should  not  be  4  sc^tisfaotioo.  c^  the  boii4t  ^ni  o\hpx  pvoviv* 
k>Ds  aad  stipuIatioiM  not  pire$crib€4  by  law,  oor  auttiori9ed  by  tht 
9tatut^. 

Tljie.  plaiotifT joiiaed  ia  th^  derpurrer,  aud  th^  ca^se.  wi^  co^tiQU* 
ed  till  the  July  termt  184|,  when  it  was  argued  before  PiUabui^tyf 
jttdget  who  being  of  th^  opinion  that  the  law  was  with  the  defen* 
dants  sustained  the  demurren  The  plaintiff  appealed  in  eiTor  to 
the  supreme  court. 

Ewing  and  Thomas^  for  the  plaintifiT. 

1.  It  b  objected  that  the  bond  was  not  made  in  accordance  witb 
the  statute  in  reference  to  the  obligee.  On  this  point,  see  3  Mon« 
roe  Ky.  Rep.  391:  3  Wendall,  48;  3.  Hawks,  167:  Angell  &  A.  on 
Corporations,  137~8t  and  the  authorities  there  cited:  Angell  &  Ames 
on  Corporations,  16,  and  the  authorites  there  cited:  4  £.  Common 
Law  Rep.  249:  3  Dev.  284:  A.  &  A.  on  Corp.  55: 4  Haywood,  215: 
4  Ypr.  489:  1  Hay.  144:  4  Dev.  65. 

2f.  It  is  objected  that  there  are  conditions  inserted  in  the  bond 
not  authorised  by  the  statute  creating  the  bond,  and  oppressive  up- 
on the  defendants.  On  this  point  see  Comyn's  Digest,  TiL  Action 
M..  4:  Covenant  A.  2:  Chitty's  PI.  vol.  I,  page  108:  4  Dev.  529: 
2  Leigh's  N.  P.  740:  Wild  vs.  Clarksoriy^  Ter^,  303:  Hurls,  on 
Bonds,  107:  2  Yerg.  71:  2  Saunders,  412:  6  East,  507:  Hurlst  on 
Bonds,  33-4-5:  Minor ^  et  ah.  vs.  M.  Bajik  of  -4.,  I  Peters,  69: 
A.  B.  vs.  A.,  12  Pickering,  303:  10  John.  27:,  2  Hawks,  93:  12 
Wend.  306:  1  Wend.  464:  17  Wend.  67. 

Nicholson^  for  the  defendants. 

1.  The  bond  on  which  this  suit  is  brought,  is  made  payable  to 
Newton  Cannon,  governor  of  the  State,  and  his  successors  in  of^ 
fice.  The  action  is  brought  by  James  K.  Polk,  as  the  successor  of 
Newton  Cannon.  If  it  be  a  good  statutory  bond,  the  suit  is  proper- 
ly brought;  if  it  be  not  a  good  statutory  bond,  the  suit  should  baiFo 
been  brought  in  the  narae  of  Newton  Cannon  or  his  legal  represen- 
tative.    10  Yerg.  465,  Hibbits  vs.  Canada. 

2.  To  make  a  good  statutory  bond,  the  requisitions  of  the  statate 
must  be  pursued  in  all  essential  points,  and  no  other  or  greater  oIk 
ligations  must  be  imposed  by  the  bond  than  the  statute  authorises. 
4  Yerg.  156: 6  Yerg.  363:  2  Dev.  12. 

I  insist  for  the  defendants,  that  the  bond-  contains  several  pn^ 
visions,  each  one  of  which  imposes  other  and  greater  oblig&tiotui 
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than  the  statute  authorises.  The  statute  provides  that  every  cash* 
ier  shall  give  bond  with  two  or  more  securitiesi  payable  to  the  gov» 
ernof,  in  a  sum  not  less  than  one  hundred  thousand  dollars,  condi* 
tioned  for  the  faithful  performance  of  his  duty.  A  bond  made  in 
pursuance  of  this  authority  must  be  a  bond  with  t  penalty.  There 
is  no  restriction  or  limitation  as  to  the  amount  of  th6  penalty,  ex* 
cept  that  it  must  not  be  less  than  one  hundred  thousand  dollars, 
yet  a  definite  sum  must  necessarily  be  adopted  to  be  in  conformity 
to  the  statute.  Whatever  amount  hnight  be  adopted  as  thd  penaU 
ty  of  such  bond  would  be  discharged  by  one  recovery  on  the  bond 
in  an  action  of  debt 

Hence,  if  the  bond^taken*,  either^  has  no  definite  amount  as  t  pe*> 
ftftlty,  or  if  ft  stipulation  is  inserted,  which  would  authorise  mor<i 
thim  one  recovery,  it  cannot  be  a  good  statutory  bond. 

1«  The  bond  sued  on  contains  on^  hundred  thousand  dollars  ai 
a  penalty,  but  after  providing  in  the  conditional  part  for  the  faith* 
ful  perforn^ance  of  the  duty  of  the  cashier,  in  conformity  with  th^ 
statute,  this  further  stipulation  is  added:  that  the  said  cashier  shall 
Also  be  responsible  to,  and  indemnify  the  Bank  of  Tennessee  for  all 
Mumsdf  numey  that  might  become  due,  and  all  losses  or  damagei 
that  might  be  sustained  by  reason  of  any  default,  neglect  or  fraud 
f)f  the  eashien 

The  statute,  in  providing  for  th6  taking  of  a  bond,  does  not  au^ 
tfaorise  it  to  impose  any  '^responsibility'*  on  the  cashier  to  th^  Bank 
ctf  Tenne^^e,  nor  to  require  the  cashier  to  <*indei¥)nify"  the  bank 
fatbists  &t  damages.  The  only  obligation  prescribed  is  one  to  the 
gervemor  of  the  State.  Yet  this  condition  in  the  bond  creates  t 
responsibility  to  the  bank,  which  is  a  different  obligation  from  that 
required  by  the  statute.  Again:  Thi^  stipulation  virtually  ftnd 
effectually  enlarges  the  responsibility  of  the  obligors  to  an  indefi* 
nite  amount  beyond  the  penalty.  If  the  bond  h4d  been  mad6 
With  a  penalty  of  f  100,000,  conditioned  for  the  faithful  perform- 
ance of  the  cashier's  dutids,  as  the  statute  requires,  then  the  secu* 
rities  to  the  bond  could  have  been  mftde  liable  for  no  more  than  the 
fwnaity  for  any  default,  neglect  or  fraud  of  their  principal.  5 
Bac  156,  (Obligations:)  Cooke,  968:  2  Yerg.  71.  But  by  this  ad- 
ditional  stipulation,  they  agree  to  be  liable  for  "all  sums"  and  "all 
losses  or  damages,"  although  the  amount  might  greatly  exceed  one 
hrtmdred  thous&nd  dollars.  The  design  of  the  draughtsman  of  th^ 
bottd,  tto  doubt  wai^,  to  enlarge  ihe  responsibility  of  the  obligors  be« 
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jond  the  penaUy*  for  the  purpose  of  securing  any  "losses'*  or 
^'damages"  over  and  above  the  amount  of  the  penalty,  and  at  tho 
same  time  to  avoid  the  rule  of  law  which  limits  the  liability  of  the 
securities  to  the  penalty.  This  object  has  been  attained;  but  tha 
consequence  is,  that  in  effect  it  is  made  a  bond  without  any  defi- 
nite penalty,  which  is  in  violation  of  the  express  requisition  of 
the  statute. 

2.  But  to  attain  effectually  the  object  of  the  draughtsman,  it  was 
notenough  to  stipulate  for  the  indefinite  enlargement  of  the  respon* 
sibility  of  the  obligors;  there  was  still  a  principle  of  law,  through 
which,  liability  beyond  $100,000  might  be  escaped.  I  allude  to 
the  principle  that  the  liability  upon  the  bond  might  be  discharged 
after  one  recovery.  Hence  we  find  the  further  stipulation,  that 
one  recovery  should  not  satisfy  or  discharge  the  obligation.  By 
virtue  of  this  stipulation,  the  obligors  are  precluded  from  relying 
upon  the  principle  just  stated,  a  principle  which  would  attach  to 
the  bond,  no  matter  how  great  the  amount  of  the  penalty,  if  drawn 
in  pursuance  of  the  statute.  It  is  clear  that  if  the  bond  had  been 
taken  in  the  penalty  of  $100,000,  with  the  stipulation  that 
one  recovery  should  not  discharge  or  satisfy  the  obligation,  still 
that  amount  of  the  penalty  would  be  the  utmost  extent  of  the  res* 

^  ponsibiiity  of  the  securities.  But  by  virtue  of  the  two  stipulations^ 
the  one  enlarging  the  responsibility  indefinitely,  and  the  other  en* 
larging  the  remedy  indefinitely,  every  possible  chance  of  escap>e 
was  provided  against.  Yet  if  the  bond  had  conformed  to  the  stat* 
ute,  the  liability  of  the  securities  would  have  been  measured  by  the 
penalty,  and  the  remedy  against  them  limited  to  a  single  recovery. 

3.  The  bond  provides,  that  no  temporary  or  occasional  absence 
of  the  cashier  from  the  bank  shall  be  averred  or  alleged  as  impair* 
ing  the  force  of  the  obligation.  If  this  stipulation  mean  any 
thing,  it  must  mean  that  the  obligors  should  be  responsible  in  any 
event,  even  though  a  loss  should  accrue  during  a  temporary  ab* 
sence,  unconnected  with  negligence  or  fraud.  That  such  was  the 
design,  we  are  forced  to  infer  from  the  exceeding  caution  with 
which  the  whole  bond  was  prepared;  and  if  such  was  the  design  it 
aurely  imposes  an  obligation  never  contemplated  by  the  statute. 

The  conditional  part  of  a  bond  is  for  the  benefit  of  the  obligors, 
end  is  not  to  be  construed  so  as  to  extend  beyond  the  recital  in  the 
bond.  SSaund.  412.  As  if  the  recital  be  that  A.  is  appointed  cash* 
ier  for  one  year,  and  the  condition  is,  that  A.  shall  be  responsible  for 
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losses  during  his  coDlinuance  in  the  office;  this  will  be  construed  to 
limit  the  obligation  to  losses  occurring  within  the  year.  It  is  a  rule 
of  construction  adopted  in  arriving  at  the  intention  of  the  par* 
tiesy  but  can  never  be  used  to  defeat  that  intention  when  expressr 
ed  without  ambiguity.  The  bond  under  consideration  is  an  en- 
tire contract,  and  in  construing  it,  the  leading  object  of  the  court 
will  be  to  ascertain  the  real  intention  of  the  parties.  When  the  in- 
tention  b  plain,  no  rule  of  construction  will  be  allowed  to  vary  or 
alter  it. 

In  the  case  now  under  consideration,  the  parties  agree  in  the 
debtor  part  of  the  bond,  that  the  obligors  are  bound  in  the  sum  of 
one  hundred  thousand  dollars,  and  in  the  conditional  part  they 
agree  that  their  liability  shall  be  continuing,  and  that  they  will  be 
responsible  to  and  indemnify  the  Bank  for  "all  losses  or  damages'' 
that  may  occur.  The  court  cannot,  by  any  rule  of  construction,  so 
alter  or  modify  the  plain  intention  of  the  parties  as  to  say,  that  the 
obligors  shall  not  be  responsible  for  ''all  losses  and  damages,"  but 
that  they  shall  only  be  responsible  for  $100,000.  That  would  be 
the  making  of  a  new  contract  for  the  parties. 

Attorney  General^  in  behalf  of  the  plaintiflf,  in  reply. 

Rebse,  J.  delivered  the  opinion  of  the  court. 

.This  is  an  action  of  debt  upon  a  bond.  E.  W.  Dale  was  ap* 
pointed  cashier  of  the  branch  of  the  State  Bank  at  Columbia.  The 
met  establishing  the  Bank,  (1837,  ch.  107,  sec.  9,  art.  9,)  provides 
that  ''every  president  and  cashier,  before  he  enters  on  the  execu* 
tlon  of  hb  duty,  shall  give  bond  with  two  or  more  securities  to  the 
satbfaction  of  the  directors,  pfiyable  tothegovernor  of  the  State,  in 
a  sum  not  less  than  one  hundred  thousand  dollars,  conditioned  for 
the  faithful  performance  of  his  duty."  E.  W.  Dale  and  his  secu- 
rities gave  bond  in  the  penalty  of  one  hundred  thousand  dollars, 
payable  to  Newton  Cannon,  governor  of  the  State  of  Tennessee, 
and  hb  successors  in  office,  "conditioned  that  Dale  should  well  and 
truly,  and  with  diligence,  integrity  and  fidelity  discharge  and  per- 
form all  and  singular  the  duties  appertaining  to  the  said  office,  and 
should  be  responsible  to  and  indemnify  the  Bank  of  Tennessee,  for 
all  sums  of  money  that  might  become  due,  and  all  losses  or  damages 
that  might  be  sustained  by  reason  of  any  default,  neglect,  fraud, 
failure  or  delinquency  of  the  said  Dale,  (which  it  was  thereby  cov- 
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Mamed  that  be  should  do  and  perform,)  then  the  obligation  to  be 
▼Old/'  dec  After  this,  in  the  above  bond,  is  found  the  following: 
*<And  it  is  understood  and  agreed  that  one  recovery  shall  not  sat« 
isfy  or  discharge  this  obligation,  but  that  it  shall  be  good  and 
available  against  us,  notwithstanding  any  previous  recovery  or  re« 
eoveries,  so  long  as  any  cause  of  action  exists  against  the  said  E. 
W.  Dale,  cashier  as  aforesaid,  and  that  no  occasional  or  temporary 
absence  of  said  cashier  from  the  said  branch  of  said  Bankt 
shall  be  averred  or  alleged  as  impairing  the  force  of  this  obligation, 
or  of  said  conditions,  but  that  the  same,  notwithstanding  any  such 
absence,  shall  continue  in  full  force  and  virtue.''  Suit  upon  this 
bond  was  brought  in  the  name  of  James  K.  Polk,  governor  of  the 
State  of  Tennessee.  A  demurrer  was  filed  to  the  declaration^ 
which  the  circuit  court  upon  argument  saw  proper  to  sustain,  and 
the  plaintiff  in  error  has  appealed  to  this  court. 

Two  questions  have  been  discussed  before  us.  1.  As  the  statute 
directs  that  the  bond  shall  be  made  payable  to  the  '^governor  of  the 
State,"  and  as  the  bond  in  the  record  was  made  payable  to  *'New* 
ton  Cannon,  governor  of  the  State  of  Tennessee,  and  his  success- 
ors in  office,"  whether  James  K.  Polk,  although  governor  of  the 
State,  and  successor  of  Newton  Cannon  in  office,  can  maintain  tho 
action?  For  the  plaintiff  it  is  said  that  the  action  may  well  be 
brought  either  in  the  name  of  "the  governor  of  the  State"  without 
more,  or  in  the  name  of  the  governor  at  the  time,  or  if  not  in  office, 
in  the  name  of  bis  successor,  stating  himself  as  govemori  that 
the  bond  and  the  action  in  this  case  are  according  to  the  legal  effect 
of  the  statute,  and  sufficiently  pursue  it;  but  even  if  this  were 
not  so,  that  the  words  "Newton  Cannon,"  "successors  in  of&cm^ 
and  "James  K.  Polk"  may  all  be  rejected  as  surplusage,  and  then 
the  bond  and  the  action  are  in  the  name  of  the  "governor  of  the 
State;"  that  when  a  statute  directs  bonds  for  the  public  benefit, 
to  be  made  payable  to  the  governor  or  other  functionary,  having 
legal  succession,  the  office  is  the  payee,  and  the  successor,  whether 
described,  eo  nomine^  either  in  the  statute  or  bond,  or  not,  may  yet 
maintain  the  action,  such  officer  being  made  by  form  of  the  statute 
and  for  the  public  benefit,  yuoad  hoc^  a  corporation  sole.  Upon 
this  branch  of  the  case,  the  counsel  for  the  plaintiff  have  referred 
to  various  authorities;  among  Qthers  to  1st  Hay.  144:  4  Ba.  Ab. 
411:  4  Rep.  65:  4  Inst  249;  Strange,  453:  4  Dev.  65ff. 

The  counsel  for  the  defendants  in  this  court,  do  not  controvert 
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the  point  whieli  these  authorities  were  dted  to  maintaiit.  And  w# 
think  on  this  branch  of  the  case  no  obstacle  ejtists  in  the  wi^  eff 
the  plaintiff  maintaining  this  action. 

Sod.  In  the  second  place  it  is  contended^  that  this  bcmd  is  siattt* 
tory,  made  payable  to  a  public  functionary^  having  no  right,  or 
power,  or  interest,  apart  from  the  statute,  to  take  any  boncl  at 
all  touching  the  duties  and  functions  of  a  cashier  of  a  bank^  and  tiiat^ 
therefore,  no  other,  or  different  bond  can  be  taken  by  him,  tfaail^ 
that  which  the  statute  designates;  and  that  if  other  and  diflereot 
stipulations  than  those  pointed  out  by  the  statute  be  inserted  in 
such  a  bond,  it  is  thereby  rendered  void,  not  as  regards  such  other 
and  different  stipulations  merely,  but  so  much  also  of  tbebondr 
aa  may  be  conformable  to  the  statute;  that  in  the  bond  be£am 
us,  the  superadded  conditions,  or  stipulations  on  the  subject  of  one  re- 
covery not  satisfying  or  discharging  tiie  obligation,  and  on  the  sub^ 
ject  of  the  temporary  or  occasional  absence  of  the  cashier,  are  of 
this  character,  and  make  the  whole  bond  bad,  and  void  as  a  sta^ 
tatory  bond. 

On  the  other  side  it  is  said,  that  these  superadded  stipulations  may; 
be  iKoid,  and  if  void,  they  do  not  invalidate  the  balance  of  the  bond, 
that  they  stand  distinctly  apart  from  the  other  stipulations,  are 
readily  separable  from  them,  and  that  in  fact,  without  these  stipiK 
Iktions  the  bond  b  entire,  complete  and  in  exact  conformity  witb 
the  statute. 

This  question  has  profited  by  the  ample  research,  and  clear  and 
vigorous  discussion  of  Mr.  Justice  Story,  in  the  case  of  the  United^ 
States  ¥s^  Bradley.  That  case  indeed  has  exhausted  the  subjects 
The  court  there  remark:  ''That  bonds  and  other  deeds  may,  in 
many  cases  be  good  in  part,  and  void  for  the  residue,  when  the 
residue  is  founded  in  illegality,  but  not  malum  in  m,  is  a  doctrine- 
weU  founded  in  the  common  law,  and  has  been  recognised  fhnn  a 
very  early  period;**  and  Mr.  Justice  Story  goes  on  to  show  that 
the  ease  was  the  same,  when  the  illegality  arises  under  a  statute^ 
except  in  some  cases,  such  as  those  under  the  statute  of  SS"  Henry 
6^  oh.  9,  as  to  sherifl^  taking  bonds,  which  are  in  terms  by  the  sta^ 
tote  declared  void,  unless  taken  as  set  forth  therein. 

And  having  reviewed  several  cases  in  England  and  the  United 
Statee,  he  condudes  with  this  general  declaration,  that  ''therein  no 
soUddistinctioui  in  cases  of  this  sort,  between  bead»  and  other 
deedsi  eontaining conditions,  covenants  or  grants,  not  malum  me&i 
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but  illegal  at  the  common  law,  and  those  containiDg  coitditionsi 
covenants  or  grants,  illegal  by  the  express  prohibitioiAS  of  statutes^ 
In  each  case,  the  bonds  or  other  deeds  aire  void  as  to  such  condi- 
tions, covenants  or  grants,  which  are  illegal,  and  are  good  as  to 
all  others  which  are  legal  and  unexceptionable  in  their  purporti 
The  only  exception  is,  when  the  statute  has  not  confined  its  pTohi<» 
bition  to  the  illegal  conditions,  covenants  or  grants,  but  has  ex- 
pressly or  by  necessary  implication,  avoided  the  whole  instrument 
«to  all  intents  and  purposes.'* 

In  the  same  case,  Judge  Story  remarks,  that  *'a  bond  may  by 
mutual  mistake  or  accident,  and  wholly  without  design,  be  taken  in 
a  form  not  prescribed  by  the  act.  It  would  be  a  very  mischievocis 
interpretation  of  the  act,  to  suppose,  that  under  such  circoov- 
stances,  it  was  the  intendment  of  the  act,  that  the  bond  should  be 
entirely  void-  Nothing,  we  think,  but  very  strong  and  ez<* 
press  language  should  induce  a  court  of  justice  Coadopt  such  an 
interpretation.  When  the  act  speaks  out^  it  woidd  be  our  duty  to 
follow  it.  When  it  is  silent,  it  is  a  sufficient  compliance  with  the 
policy  of  the  act,  to  declare  the  bond  void  as  to  any  conditions 
wliich  are  imposed  upon  a  party,  beyond  what  the  law  requires. 
This  is  not  only  the  dictate  of  the  common  law,  but  of  common 
sense."  It  is  true,  indeed,  that  in  the  case  of  the  United  States  V94 
Bradley^  as  well  as  in  other  cases,  the  court  held,  that  the  United 
States  being  a  body  politic,  had  a  general  power  to  hold  voluntary 
bonds  in  the  absence  of  statutory  enactments.  But  the  reason* 
ing  of  the  case  doss  not  proceed  upon  that  distinction,  and  the  dis-^ 
cussion  is  not  based  upon  that  principle.  The  result,  it  would  seem» 
would  have  been  the  same,  if  the  bond  in  question  hcul,  by  the  sta^ 
tute,  been  made  payable  to  the  Secretary  of  War,  of  the  Treasury, 
or  other  pei*son.  The  general  principle  embraces  both  cases. 
Whether  the  bond,  by  the  statute,  be  payable  to  the  United  States, 
or  to  some  public  functionary  for  their  benefit,  the  conditions  not 
imposed  by  the  statute  are  void,  and  the  balance  good.  And  tho 
court  refers,  as  an  authority  to  sustain  their  judgment  in  the  case 
of  the  United  States  vs.  Bradley,  to  the  case  of  the  Supervisors  of 
ike  county  of  Alleghany  vs.  Van  Campen^  where  the  payees  of  the 
bond  had  none  other  than  statutory  power  to  take  the  bond.  3 
Wend.  48.  So  also  in  a  late  case  in  England,  in  the  Common 
Pleas,  it  was  held  by  all  the  judges,  that  a  bond  payable  by  a  ool- 
ledtor  of  taxes  to  commissioners  of  the  revenue,  which  in  part  did 
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not  pursue  the  statute,  was  void  as  to  that  part,  and  good  as  to  the 
balance.  Tindal,  C.  J.,  remarked,  "that  the  rule  of  law  is,  that  if 
a  bond  be  conditioned  for  the  performance  of  a  thing,  malum  in  56, 
or  against  a  positive  law,  not  only  is  the  condition  void,  but  the 
bond  also,  and  the  question  is  whether  the  conditions  of  thb  bond 
are  for  the  performance  of  a  thing  malum  in  se,  or  contrary  to  the 
statute  under  which  the  bond  was  taken.  If  the  conditions  had 
been  solely  to  pay  to  the  commissioners,  it  would  have  imposed  an 
illegal  act,  and  the  bond  would  have  been  void.  But  it  becomes 
unnecessary  to  consider  that,  because  there  is  a  separate  condition 
under  which  the  obligor  is  to  pay  to  the  receiver  general.  I  cannot 
see  why  we  are  to  call  in  aid  a  distant  ccndition  which  may  be  ille- 
gal, to  vitiate  that  which  is  clearly  legal.  Gaselee,  judge,  said, 
"there  is  no  provision  in  the  act,  that  the  bond  shall  be  taken  in 
any  particular  form,  and  the  condition  to  pay  to  the  commission- 
ers, does  not  render  the  whole  bond  void.  In  Netvman  vs.  Newman  ^ 
4M«  &  S«  66,  Lord  Ellenborough,  C.  J.,  said,  "admitting  the  condi- 
tion of  the  bond  to  be  ill,  as  to  one  part  of  it,  it  seems  it  may  be 
well  as  to  the  other  parts;  for  you  may  separate  at  the  common 
law  the  bad  from  the  good."    7  Bingham,  423. 

The  question  therefore,  in  general,  and  also  as  to  bonds  merely 
statutory,  seems  upon  authority  well  settled,  and  that  superadded 
and  distant  conditions,  not  imposed  by  the  statute,  may  be  reject- 
ed as  illegal,  and  the  conditions  required  by  the  statute  be  enfor- 
ced as  valid.  In  the  case  before  us,  it  will  be  observed  that  the  di- 
rections of  the  statute  are  comprised  in  very  general  language;  the 
form  of  the  bond  is  not  prescribed.  To  hold  in  such  a  case,  that 
if  the  draughtsman  of  the  bond,  in  fi  Iling  up  its  conditions  in  detail, 
should  insert  some,  which  might  be  construed  as  not  falling  within 
the  general  scope  of  the  statute,  the  entire  bond  should  be  thereby 
rendered  void,  would  be  of  most  mischievous  consequences,  injuri- 
ously affecting  all  the  fiscal  interests  of  the  State,  and  all  the  fidu- 
ciary relations  of  society  committed  to  the  public  ministration. 
As  the  superadded  conditions  in  the  case  before  us,  may  be  rejected 
as  void,  it  is  scarcely  necessary  to  inquire  into  their  meaning  and 
legal  effect.  If  the  clause,  relating  to  one  recovery  not  dischar- 
ging the  obligation,  be  understood  to  refer  to  actions  of  covenant 
within  the  limits  of  the  penalty,  then  it  only  asserts  what  the  law 
would  operate  without  it.     If  it  is  to  be  understood  to  mean,  that 

more  than  one  recovery  of  the  penalty  may  be  had,  then  it  is  re- 
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pugnant  to  law,  the  rules  of  which  it  is  not  competent  for  indiyid- 
uals  by  their  contract  to  set  aside,  and  would  for  that  reason  be 
void.  We  know  not  whether  the  other  stipulation  about  absence, 
would  or  would  not  enlarge  the  measure  of  accountability  inten- 
ded by  the  statute.  It  is  unnecessary  here  to  inquire.  The  stip- 
ulation, if  not  imposed  by  the  legislative  intention,  may  be  rejected. 
There  is  somewhat  a  numerous  class  of  cases  in  our  own  books  of 
Reports  which  have  been  referred  to  in  the  discussion.  But  these 
cases  were  upon  other  principles.  They  were  not  suits  according 
to  the  course  of  common  law,  but  summary,  and  often  ex  parte  pro- 
ceedings upon  motion,  and  in  most  of  them  the  penalty  of  the  bond 
diSered  from  that  presented  by  the  statute,  a  difference  effecting  the 
whole  bond.  The  principle  of  these  cases,  therefore,  is  not  in  con- 
flict with  the  conclusion  at  which  we  have  arrived  in  the  case  be- 
fore us.  Upon  the  whole  we  are  of  opinion,  that  the  judgment  of 
the  circgit  court  must  be  reversed^  the  demurrer  be  overruled,  and 
the  cause  be  remanded  to  the  circuit  court  for  further  proceedings. 


Martin  vs^  Fanchbr. 

A  court  of  chancery  will  entertain  juriBdictioD  for  the  purpose  of  clecreeiDg  t]i€ 
eurrender  of  slaves;  yet  it  is  necessary  to  its  exercise  in  every  case,  that  the  com- 
plainant's right  should  be  clear  and  unquestionable. 

This  bill  was  filed  in  the  chancery  court  at  Livingston,  Overton 
county.  It  was  heard  on  bill,  answer,  replication  and  proof,  before 
Ridley,  chancellor,  at  the  September  term,  1841,  and  the  slave 
claimed  by  the  complainant  decreed  to  be  delivered  to  complainant* 
Defendant  appealed. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court 

Turner/^  for  the  complainant., 
Cidlom,  for  the  defendant 

RvBSE,  J.  delivered  the  opinion  of  the  court 

This  is  a  detinue  bill  for  a  negro  man  slave,  named  Jacob.  Th« 
bill  alleges  that  complainant  hired  the  negro  for  a  short  time  to  his 
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son  Wm.  G.  Martin,  and  that  he,  without  his  consent,  sold  him  to 
one  Robert  Officer,  and  the  latter  sold  him  to  the  defendant. 

It  appears  from  the  proof,  that  executions  were  in  the  hands  of 
the  sheriff  of  White  county,  against  the  complainant  and  his  son* 
for  about  the  sum  of  nine  hundred  dollars,  and  that  complainant 
directed  his  son's  wife  to  tell  her  husband  to  ^^hurry"  and  sell  the 
negro  to  Officer;  upon  which  Officer,  as  the  agent  of  defendant » 
agreed  to  give  for  the  slave  nina  hundred  dollars,  having  been  furn- 
ished by  the  defendant  with  that  sum  of  money.  Officer  and  the 
son  applied  to  the  complainant  for  a  bill  of  sale,  which  he  declined 
giving,  stating  at  the  time,  that  he  would  do  so  when  receipts 
should  be  produced  to  him  from  the  sheriff.  Officer  left  with  the 
son  the  sum  of  eight  hundred  dollars,  holding  himself  liable,  ho 
says,  to  pay  the  remaining  one  hundred  dollai*s  when  called  on. 
The  son  paid  three  hundred  dollars  in  discharge  of  one  of  the  exe- 
cutions, in  money  of  the  same  description  received  from  Officer, 
and  subsequently  a  negro  woman  of  the  son  was  sold  for  about  six 
hundred  dollars  to  satisfy  the  other  execution,  and  purchased  by 
the  complainant,  but  whether  from  the  proceeds  arising  from  the 
sale  of  Jacob,  or  on  what  other  terms  does  not  appear.  These  facts 
show: 

Ist.  That  it  was  the  purpose  of  the  complainant,  that  the  money 
to  satisfy  the  executions  against  himself  and  his  son,  should  be  rais- 
ed by  a  sale  of  Jacob. 

Sndly.  That  although  he  intended  to  withhold  a  bill  of  sale  till 
the  proceeds  of  the  sale  were  applied  to  the  satisfaction  of  the  ex- 
ecutions, still  he  expected  the  purchaser  to  advance  the  money. 
The  purchaser  did  advance  the  money,  and  the  son  did  apply  a  por- 
tion, if  not  all  of  it,  as  intended. 

Under  such  circumstances  he  cannot  invoke  the  aid  of  a  court  of 
chancery,  successfully,  to  have  the  surrender  of  the  negro  to  him 
decreed.    But  on  the  contrary,  hi^  claim  will  be  repelled. 

For  although  this  court,  with  regard  to  slaves,  will  entertain  ju- 
riidiction  for  such  a  purpose ;  3Wt  it  is  necessary  to  its  exercise  in 
every  case,  that  the  complainant's  right  should  be  clear  and  un- 
questionable. 

The  decree  of  the  chancellor,  therefore,  will  be  reversed,  and  the  ' 
bill  be  dismissed,  but  at  mutual  costs,  and  without  prejudice. 
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DUKN   VS.  WiNTEM. 

1.  Any  malicious  publication  expressed  by  printing  or  writing,  by  picturea  or 
signs,  tending  to  injure  the  character  of  an  individual  or  diminish  his  repatatioii, 
is  a  libel. 

2.  The  fact  of  the  publication  of  a  libellous  statoment,  is  prima  fade  eridence  of 
malice. 

3.  Wherever  the  author  of  an  alleged  libel,  acted  in  ihebonajide  discharge  of 
any  public  or  private  duty,  whether  legal  or  moral,  or  in  the  prosecution  of  his 
rights  or  interests,  no  action  can  be  maintained  against  him,  without  proof  of  mal> 
ice  in  fact. 

4.  Winters  expressed  the  opinion,  founded  on  the  statements  of  others,  that 
Dunn  had  maliciously  killed  his  horse,  and  was  arraigned  therefor  by  Dunn  be* 
fore  a  church  judicatory,  and  thereupon  produced,  in  self-defence,  the  certificates 
of  the  individuals  upon  whose  authority  he  made  the  statements:  Held,  in  the  ab- 
ience  of  proof  of  malice  in  fact,  no  action  for  a  Hbel  would  lie. 

5.  There  are  matters  of  defence  in  actions  for  a  libel  or  slander,  which,  though 
admissible  in  evidence  under  the  general  issue,  may  be  also  specially  pleaded. 
Whenever  the  occasion  of  the  speaking  or  publishing  furnisbes  a  defence  to  the 
action,  it  seems  it  may  be  specially  pleaded. 

This  is  an  appeal  in  error  from  the  October  term,  1841,  of  the 
circuit  court  of  Robertson  county. 

MeigSf  for  Dunn,  cited,  10  John.  447:  8  John.  455, 

Cookf  for  Winters. 

Gheen,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  for  a  libel.  The  declaration  alleges,  that  tho 
defendant  published  a  certificate  of  several  persons,  stating  in  sub- 
stance, that  two  horses  had  been  maliciously  killed  by  some  per- 
son ;  that  pursuit  was  made  after  the  perpetrators ;  that  the  pur- 
suers went  to  the  house  of  the  plaintiff,  and  from  his  answers,  looks 
and  conduct,  they  were  convinced  that  ^*he  was  a  party  concerned* 
or  knowing  to  that  wicked  act."  And,  also,  the  certificate  of  two 
other  persons,  who  state,  that  they  measured  the  track  of  a  man, 
who  had  been  at  the  place  where  the  horse  was  killed,  and  saw 
the  measure  applied,  and  that  "it  so  fit,  and  his  shoes  so  featured 
with  the  tracks,  together  with  his  guilty  looks,  together  with  other 
circumstances  connected  thereto,  convince  us  that  the  said  J.  C. 
Dunn  was  guilty  of  doing,  or  knowing  to  be  done,  the  within 
named  crime." 
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The  defendant  pleaded,  that  the  defendant  and  plaintiff  were 
members  of  the  Red  river  Baptist  church,  in  Robertson  county;  that 
the  persons  whose  names  were  signed  to  the  above  certificates,  had 
told  him  the  facts  stated  in  them,  which  were  believed  by  him,  and 
that  he  expressed  that  belief;  that  plaintiff  accused  him  before  the 
church,  for  giving  expression  to  his  opinion,  and  that,  to  defend 
himself,  he  produced  said  certificates,  and  exhibited  them  before 
said  church;  and  that  the  publication  was  made  to  defend  himself, 
hoTiestly  and  boruifidef  and  not  malicioxLsiy^  as  the  declaration  al- 
leges. 

To  this  plea  the  plaintiff  demurred,  which  was  overruled  by  the 
court,  and  the  plaintiff  appealed  to  this  court* 

Any  malicious  publication,  expressed  in  printing  or  writing,  or 
by  pictures,  or  signs,  tending  to  injure  the  character  of  an  individual, 
or  diminish  his  reputation,  is  a  libel.    2  Leigh's  N.  P.  1360. 

The  fact  of  the  publication  of  a  libellous  statement,  is  prima 
fcuAt  evidence  of  malice.  But  a  libel  may  be  published  in  an  tnno- 
cfnt  sense^  and  upon  an  occasion  that  warrants  the  publication.  1 
Chitty'sPl.  529:  2  Leigh's  N.  P.  1363.  And  this  is  the  case 
whenever  the  publication  is  made  bona  fide  in  the  discharge  of  any 
public  or  private  duty,  whether  legal  or  moral,  or  in  the  prosecu- 
tion by  the  party,  of  his  rights  or  interests.    2  Leigh's  N.  P.  1363. 

Upon  these  principles  the  question  is,  did  not  the  occasion  of  the 
publication  charged  in  this  declaration,  as  set  forth  in  the  defend- 
ant's plea,  justify  him  in  making  it?    We  think  it  did. 

He  was  charged  before  the  church,  by  a  fellow-member,  of  hav- 
ing expressed  a  false  and  slanderous  opinion  of  him.  He  had  a  right 
to  defend  himself,  by  showing  that  he  had  expressed  the  opinion 
upon  grounds  that  would  exempt  him  from  the  charge  of  malice 
against  his  brother,  or  of  having  originated  the  statement.  Thb 
could  be  done  only  by  producing  the  evidence  of  the  men  from 
whom  he  had  derived  this  information.  That  evidence  is  contain- 
ed in  these  certificates,  and  the  plea  avers,  that  they  were  used 
bona  fide  for  his  defence,  and  not  maliciously  as  charged. 

We  think,  therefore,  the  statement  contained  in  the  plea,  consti- 
tutes a  good  defence  to  this  action. 

But  it  is  said,  this  plea  amounts  only  to  the  general  issue,  and  is, 
therefore,  bad.  It  is  true,  these  facts  might  have  been  given  in  evi- 
dence, under  the  general  issue,  but  it  does  not  follow,  that  they  may 
not  be  pleaded  specially. 
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Chitty,  treating  of  this  subject,  says,  ^'But  in  most  of  the  fore- 
going instances,  the  defendant  might  hav9  pleaded  those  matters 
specially,  for  a  defendant  should  never  be  compelled  to  rely  aloma 
on  the  general  issue,  when  he  confessed  the  words,  and  justified 
them,  or  confessed  the  words,  and  by  special  matter,  showed  they 
were  not  actionable.*'     I  Chitty'sPl  129. 

In  Leigh's  N.  P.  13S1,  it  is  laid  down,  that  although  evidence, 
showing  that  the  occasion  of  publishing  the  words  was  such  as 
to  furnish  a  defence  to  the  action,  may  be  given  in  evidence  under 
the  general  issue,  it  may  also  be  specially  pleaded,  and  that  tlus 
is  the  safer  course. 

We  think,  therefore,  that  the  plea  in  this  case  b  a  good  defence, 
and  well  pleaded,  and  that  the  court  below  did  not  err  in  ovemil* 
ing  the  plaintiff's  demurrer.    Let  the  judgment  be  affirmed. 


SiMPSoii  &  Choat  vs.  Youivci,  et  cds, 

A  joint  action  will  He  against  a  sarriyin*;  partner  and  the  representatire  of  the 
deceased  partner. 

In  October,  1839,  Simpson  &l  Choat  instituted  an  action  of  as- 
sumpsit in  the  circuit  court  of  Wayne  county,  against  R.  Altom 
and  C.  Forsythe,  administrator  and  administratiix  of  John  For- 
•ythe,  deceased,  and  against  Walker,  Young  &  Polk,  surviving 
partners  of  the  firm  of  Forsythe,  Walker  Csl  Co. 

The  declaration  showed,  that  the  contract  sued  on,  was  a  joint 
assumption  of  John  Forsythe,  deceased,  and  of  Walker  and  the 
others,  surviving  partners  of  John  Forsythe. 

A  verdict  was  rendered  in  favor  of  the  plaintif&  for  the  sum  of 
fifty-nine  dollars. 

The  defendants  moved  an  arrest  of  judgment,  which  motion, 
Totten,  judge  presiding,  prevailed,  and  the  judgment  was  arrested. 
The  plaintiffs  appealed  in  error. 

Rose^  for  the  plaintiffs. 

A.  HauftoTif  for  the  defendants. 
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RiBBSKy  J.  delivered  the  ^{rinion  of  the  court. 

The  question  in  this  case  is,  whether  a  joint  action  can  be  brought 
against  the  surviving  partner  of  a  partnership  concern,  and  the  re- 
presentative of  a  deceased  partner? 

The  act  of  1789,  ch.  57,  se«.  5,  provides,  that  a  joint  debt  or 
contract  shall  survive  against  the  representative  of  a  deceased 
obligor,  and  that  in  all  cases  of  joint  obligations  or  assumptions  of 
co-partners  or  others,  suits  may  be  brought  and  prosecuted  on  the 
same  in  the  same  manner  as  if  such  obligations  or  assumptions 
were  joint  and  several 

But  it  is  said,  that  at  common  law,  if  the  contract  were  several* 
or  joint  and  several,  the  executor  of  the  deceased  may  be  sued  in  a 
separate  action,  but  he  cannot  be  sued  jointly  with  the  survivor* 
because  one  is  to  be  charged  de  bonis  testatoris^  and  the  other  de 
bonis  propriiSf  and  that  the  statute  produces  no  change  in  this  re- 
spect   ^ 

This  common  law  reason  would  prevent  the  revival  of  a  suit 
pending  under  such  circumstances  against  the  representative  of  the 
party  dying,  but  we  have  various  statutes  providing  for  such  re- 
vival; and  our  act  of  1813,  ch.67,  prevents  separate  suits  being 
brought  at  the  same  time  on  joint  obligations.  Moreover,  our 
practice  is  fixed  and  universal  on  the  subject,  and  suits  are  con- 
stantly brought,  and  without  question  from  any  quarter,  against 
the  surviving  obligor  or  partner  and  the  representative  of  the  de- 
ceased, and  judgments  given  against  the  one  de  bonis propriis^  and 
against  the  other  de  bonis  iestatoris. 

The  judgment  of  the  circuit  court  will  be  reversed. 


516  NASHVILLE: 


Bridges  vs.  Yick. 

1.  Where  a  cause  depending  in  court  is  submitted  to  arbitration  by  a  mle  of 
court,  and  the  award  is  to  be  made  the  judgment  of  the  court,  this  subnuBsioii  to 
arbitrators  does  not  operate  as  a  discontinuance  of  the  cause. 

%  The  circuit  judge  in  bis  charge  to  the  jury,  should  confine  himself  to  an  ex- 
plicit statement  of  the  principles,  whieh*  in  his  judgment,  have  an. immediate  wtp" 
plication  to  the  case  before  him,  and  his  not  having  charged  the  jury  on  every 
point  which  might  have  had  some  bearing  on  the  points  in  controversy,  will  not 
be  regarded  as  error,  more  especially  if  he  is  not  requested  to  charge  npon  niefc 
pointa. 

This  action  was  brought  by  Yick  against  Bridges  in  the  circuit 
court  of  Wilson  county,  on  the  11th  day  of  June»  1839.  Plain- 
tiff  declared  an  assumpsit  on  a  special  contract  of  hiring,  and  the 
defendant  pleaded  non-assumpsit,  and  other  pleas  which  need  not 
be  set  out  as  the  case  did  not  turn  upon  them.  Issue  was  joined 
on  the  plea  of  non-assumpsit.  At  the  February  term,  1840,  the 
parties  came  into  court  and  obtained  an  order  of  court  that  their 
case  should  be  submitted  to  arbitration.  This  order  was  made* 
By  the  terms  of  the  order  the  award  was  to  be  returned  and  made 
the  judgment  of  the  court.  At  the  May  term  succeeding,  the  order 
of  reference  was  renewed.  At  the  September  term,  the  following 
entry  was  made:  "The  order  heretofore  made  referring  this  cause  to 
arbitration  is  set  aside,  and  the  cause  ordered  to  stand  for  trial  at 
the  next  term." 

At  the  May  term,  1811,  it  wassubmitted  to  a  jury.  Judge  S.  An- 
derson presiding.  The  facts,  so  far  as  it  is  necessary  here  to  set 
them  forth  are  these.  Hays  and  Bridges  were  partners  in  the  sur* 
veying  business,  and  engaged  the  services  of  Yick  on  a  surveying 
expedition  to  Arkansas,  at  the  rate  of  $15  per  month.  They 
were  also  to  pay  his  expenses  in  going  to  and  returning  from  Ar- 
kansas. Yick  went  to  Arkansas,  and  was  there  told  by  Hays  that 
no  profitable  job  of  surveying  could  then  be  got,  and  that  he  might 
seek  such  other  employment  as  he  could  get.  It  does  not  appear 
that  Yick  either  assented  to  this  arrangement  or  expressed  his  dis- 
satisfaction at  it.  This  was  in  November.  He  did  get  other  em- 
ployment, and  was  engaged  in  chopping  wood  and  driving  a  wag- 
gon. Hays  paid  Yick  seven  dollars  and  fifty  cents,  and  Yick  re- 
tained two  axes  and  a  blanket,  the  property  of  Hays. 

There  was  proof  tending  to  show  that  Yick  was  in  Arkansas  in 
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March  followiag,  ready  to  engage  in  the  business  of  Bridges  aad 
Hays.  The  judge  charged  the  jury  that  if  after  Hays  and  Vick 
got  to  Aricansas»  Hays  dismissed  Vick  with  his  assent,  Vick  was  not 
entitled  to  recover,  and  if  without  his  consent  he  was  entitled  to 
recover,  and  that  if  he  merely  permitted  Vick  to  get  other  employ- 
ment until  Hays  should  get  ready  to  go  to  surveying,  in  that  event 
the  defendant  would  be  liable  to  Vick»  but  Vick  must  account  to 
Bridges  ibr  his  earnings. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiiT  for  the  sum 
of  $87  50.  A  motion  for  a  new  trial  was  made  and  overruled,  and 
judgment  rendered  on  the  verdict.    Defendant  appealed  in  error. 

R.  M.  Burton^  for  the  plaintifT  in  error. 

StokeSf  for  the  defendant  in  error. 

GREBai,  J.  delivered  the  opinion  of  the  court. 

1.  It  is  contended  in  this  case,  that  the  order  of  reference  was 
a  discontinuance  of  the  cause,  and  that  the  court  had  no  power 
after  the  submission  to  proceed  in  the  cause;  and  the  case  of 
JeweU  vs.  Blankenshipf  10  Yerg.  437,  is  relied  on. 

In  that  case,  the  submission  of  the  cause  to  arbitration  was  made 
out  of  court,  by  agreement  of  the  parties.  In  such  case  the  court 
held  it  was  a  discontinuance  of  the  cause  in  court.  See*  also>  1  Jb« 
Rep.  315:  18  Jh.  22.  But  here  the  submission  was  by  a  rule  of 
court  The  cause  was  still  in  court,  to  await  the  award,  which,  by 
the  terms  of  the  submission,  was  to  be  made  the  judgm3nt  of  the 
court.  The  arbitrators  made  no  award,  and  the  court  proceeded 
with  the  cause.  This  it  clearly  had  the  power  to  do.  White  V3, 
Puryear^  10  Yerg.  441:  Watson  on  Arb.  and  Aw.  25. 

3.  It  is  objected,  that  the  court  did  not  charge  the  jury  that  the 
assent  of  Vick  in  leaving  the  employment  of  Hays  might  be  infer- 
red from  his  conduct,  in  seeking  other  employment  The  facts  of 
the  case  did  not  call  for  such  a  charge  from  the  judge.  The  em- 
ployment  in  which  Vick  engaged,  was  that  of  a  day  laborer,  and 
did  not  at  all  interfere  with  his  readiness  to  attend  Hays  ia  his  sur- 
Teying  at  any  moment  his  services  might  be  required.  Besides,  the 
judge  was  not  requested  to  give  the  charge  suggested,  and  we  can- 
not jragard  as  error,  the  failure  of  the  court  below  to  charge  every 

proposition  that  may  possibly  have  some  remote  application  to  the 
63 
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case;  such  a  course  would  rather  tend  to  bewilder  than  to  enUght* 
en  the  jury.  In  declaring  the  law  to  the  jury»  it  is  h^hly  propw 
for  the  judge  to  confine  himself  to  a  clear  and  explicit  statement  of 
those  principles,  which,  in  hb  judgmaat,  have  an  ioimediata  ap- 
plication to  the  facts  of  the  case  before  bin)* 

3.  Upon  the  facts  of  the  case,  there  is  no  ground  for  a  now  trial 
There  is  no  evidence  what  amount  Yick  earned  chopping  wood  and 
driving  a  waggon  in  Arkansas,  and  therefore  we  cannot  see  that 
the  jury  has  not  made  a  sufScient  allowance  for  the  profit  of  such 
work,  and  for  the  axes  and  blanket  retained  by  Yick.  Tbero  is* 
therefore,  no  error  in  the  judgment. 

Let  the  judgment  be  affirmed. 


{117  "fiif  Webster  t;^.  FiiEMino  and  Frierson. 

1.  A  riparian  proprietor  has  a  right  to  divert  the  water  of  a  stream  from  itaoa* 
tural  chanDel,  and  aseic  higher  or  lower  than  the  natural  channel,  provided  he 
return  the  water  to  ite  natural  channel  before  it  leavee  his  land. 

3.  Where  the  Upper  proprietor  diverted  the  water  of  a  stream  from  its  natuml 
channel,  by  means  of  on  artificial  channel,  and  placed  his  mill  on  such  artificial 
channel  at  a  lower  pnint  than  could  be  obtained  in  the  natural  channel,  and  the 
wheels  oi  his  mill  were  overflowed  bj  the  back  flowage  of  a  dam  below :  Held,  that 
the  proprietor  of  the  mill  below  had  no  more  right  to  impede  the  opeimtion  of  lbs 
mill  of  the  upper  proprietor  so  situated,  than  he  had  to  overflow  his  lands. 


3.  Although  the  judge  maj^charge  the  jury  erroneously,  yet  if  there  be  no 
in  the  record  to  which  such  charge  is  applicable,  it  furnishes  no  ground  of  rerenal, 
as  it  could  not  have  misled  the  jury. 

This  action  on  the  case»  was  tried  at  the  August  term,  1841,  of 
the  circuit  court  of  Maury  county,  Judge  Dillahunty  presidiag, 
and  resulted  in  a  verdict  of  one  hundred  and  fifty  dollars  for  the 
plaintifisy  and  judgment  thereupon. 

The  defendant,  Webster,  appealed  in  error. 

Nicholson^  for  the  plaintiff  in  error,  cited,  3  Kent,  439:  Angiall 

on  water  courses,  11,  12:  3  Rawle,  84:  17  John.  306:  6  East, 

206:  1  Sim.&Stu.  190:  4  Dallas:  2  Conn.  584:  12  Wend. 330. 

• 
FViersoTif  for  the  defendants  in  error. 
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RebsB)  J.  delivered  the  bptoion  of  thd  court. 

Hib  is  an  action  on  the  cdse,  brought  by  Fleming  and  Frier- 
•on  against  Webster,  in  the  circuit  court  for  Maury  county,  for 
erecting  a  dam  so  high  ad  to  flood  the  mill  of  plaintiffs,  and  there- 
by obstructing  it  in  beneficial  and  fMrofitable  operation. 

They  obtained  a  verdict  and  judgment,  to  reverse  which,  Web- 
»ter  had  prosecuted  his  appeal  in  error  to  this  court. 

The  judge  presiding  at  the  trial,  was  asked  by  the  counsel  for 
defendant  to  charge  the  jury,  that  the  riparian  possessors  of  the 
stream  had  ft  right  to  use  the  stream  passing  through  their  own 
lands,  so  as  not  to  injure  the  rights  of  those  ownibg  lands  above 
and  below;  but  that  this  was  to  use  the  water  in  the  natural  chan- 
Del,  and  that  if  plaintiffs  had  since  the  erection  of  defendant's  mill, 
cut  an  artificial  race  or  channel,  and  had  located  their  mill  upon 
said  race  or  channel,  at  a  point  below  the  level  of  the  natural  chan- 
nel of  the  creek,  and  if  their  mill  were  thereby  flooded  from  de- 
fendant's! dam,  when  it  could  not  have  been  flooded  if  placed  at 
a  corresponding  site  on  the  natural  channel  of  the  creek,  that 
plaintiffs  could  not  then  recover. 

This  his  honor  refused  to  charge,  but  told  the  jury,  that  the  own- 
er of  the  land  would  have  a  right  to  divert  the  water  and  use  it  at 
a  higher  or  lower  point,  provided  he  again  returned  the  stream  to 
its  natural  channel  before  it  left  his  land,  and  that  he  might  build  his 
mill  upon  an  artificial  race,  at  a  point  lower  than  the  natural  bed 
of  the  creek,  and  that  if  defendant's  mill  flooded  plaintiffs'  at  this 
situation,  lower  than  the  channel  of  the  creek,  he  could  recover 
just  as  though  the  mill  were  situated  on  the  natural  channel. 

As  to  the  charge  of  the  circuit  court,  two  observations  may  be 
made: 

1st.  If  it  were  erroneous,  it  would  constitute  no  ground  for  re- 
versal in  the  case  before  us:  because,  so  far  from  these  being  any 
evidence  in  the  record  to  show,  that  the  mill  wheels  of  the  plain- 
tif&i  were  in  fact  placed  below  the  level  of  the  channel  of  the  creek, 
the  uncontradicted  testimony  in  the  cause,  fully  establishes,  that 
the  wheel  machinery  of  the  mill  was  suspended  above  the  natural 
level ;  and,  therefore,  the  supposed  error  of  the  court  could  not 
have  misled  the  jury  with  reference  to  any  fact  proved  in  the 
cause. 

But  in  the  second  place,  what  was  sftid  by  the  court,  is  not  er- 
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roneous.  For  if  the  water  flowing  in  the  artificial  channel  were 
returned  by  it  to  the  natural  channel  before  it  left  the  land  of  the 
plaiatifTs,  it  is  not  perceived  how  any  depression  in  this  artificial 
channel  at  or  above,  or  below  the  site  of  the  mills,  could  authorise 
or  justify  the  proprietor  of  the  mill  below  to  overflow  the  lands  of 
the  owner  above,  and  thus  reach  to  and  obstruct  hb  mill. 

True,  the  action  here,  is  not  for  overflowing  the  lands,  but  for 
obstructing  the  mill  of  the  plaintiffs.  But  it  is  not  perceived  how 
that  can  make  any  difference,  or  how  the  acknowledged  nght  of 
the  plaintiffs  to  repel  the  defendant  from  overflowing  their  lands, 
can  exist,  and  the  right  to  repel  him  from  overflowing  their  miil» 
not  exist  also,  upon  the  supposition,  that  they  having  used  the 
stream  according  to  their  legitimate  power,  have  returned  it,  while 
still  upon  their  own  premises,  to  its  proper  and  natural  channel* 

Let  the  judgment  be  affirmed. 


PoiiE,  Gov.  vs.  WisEifER,  ct  oh. 

1.  Tho  county  court  have  no  power  to  diachorge  n  part  of  the  secoritiet  in  as 
admioisiration  bond f  without,  as  aneceesarj  consequenco,  discharging  the  balanc*. 

d.  The  county  court  have  no  power  to  release  the  securities  in  an  adminiatra- 
tion  bond,  without  making  other  provision  for  the  security  of  [the  estate,  and 
therefore  where  the  court  made  an  order  discharging  a  part,  without  making  fiir- 
ther  pro^idon,  such  order  of  discharge  was  void,  and  all  were  fiable  on  the  bond. 

3.  If  securities  petition  for  a  discharge,  and  the  administrator  do  not  give  other 
and  sufficient  securities,  the  court  may  take  it  out  of  the  hands  of  the  administraio  r 
anri  place  the  estate  in  the  hands  of  tho  petitioner,  or  other  fit  person,  and  in  aoch 
event  the  petitioning  security  is  liable  only  for  the  past  misbehaviour  of  the  ad- 
ministrator. 

Leonard  C.  Temple  was  appointed  administrator  of  Elisabeth 
Tqmple,  by.  the  county  court  of  Bedford,  on  the  1st  day  of  Febru- 
ary, 1836,  on  which  day  he  executed  the  usual  bond  for  the  ad- 
ministration of  the  estate,  with  Israel  Fonville,  Asa  Fonville,  Jas. 
W.  Jones  and  Samuel  Escue,  sureties. 

From  this  bond  the  Fonvilles  were  released  by  the  county  court 
at  the  April  session,  1837;  and  thereupon  a  new  bond  was  execu- 
ted, with  Samuel  Escue,  J.  A.  Blakemore,  Wm.  H.  Wisener,  6.  W. 
Fogleman  and  C.  D.  Steele,  sureties. 
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At  the  November  sessioDt  ISST^  of  the  county  court,  Wisener 
and  Fogleman,  two  of  the  last  sureties,  were  released,  fiind  no  oth- 
«r  bond  was  afterwards  taken.  On  the  12th  of  February,  1840, 
this  suit  was  brought  against  all  the  surviving  sureties  in  the  second 
bond,  and  the  executor  of  Escue  the  deceased  surety.  This  is  an 
action  of  debt,  instituted  in  the  circuit  court  of  Bedford  county,  in 
the  name  of  the  governor,  for  the  use  of  the  distributees  of  Elisa- 
beth Temple,  for  $10,000,  the  penalty  of  the  bond;  and  the  breach- 
es are,  that  the  administrator  made  and  exhibited  no  inventory 
within  ninety  days;  that  he  did  not  well  and  truly  adminbter,  dec; 
that  he  did  not  account  for  his  administration,  and  that  he  did  not 
pay  over  the  residue. 

Blakemore  and  Steel  pleaded,  1st,  that  Wisener  and  Fugleman 
had  been  released,  and  without  notice  to  them,  or  their  consent; 
2nd,  covenants  performed  by  the  administrator;  3d,  that  the  se- 
cond bond  is  illegal  and  void,  because  the  time  for  making  and  re- 
turning the  inventory  and  settling  the  estate  was  extended  thereby. 
Demurrer  to  the  1st  and  3d  pleas,  and  issue  on  the  2nd. 

Tilman,  executor  of  Escue,  pleaded,  1st,  that  Wisener  and  Fo- 
gleman  had  been  released,  and  without  notice  or  consent;  2nd, 
fully  administered.    Demurrer  to  the  1st,  and  issue  on  the  2nd. 

Wisener  and  Fogleman,  pleaded,  1st,  their  release  from  the  2nd 
bond;  2nd,  that  Leonard  Temple  never  was  administrator;  3d, 
covenants  performed  by  them;  4th,  that  the  2nd  bond  was  illegal 
and  void,  because  the  time  of  making  an  inventory  and  settlement 
was  thereby  extended,  6lc  Demurrer  to  the  1st,  2nd  and  4th 
pleas,  issue  on  the  3d." 

These  demurrers  were  sustained;  the  issue  of  fully  administered 
was  found  in  favor  of  Tilman,  and  issues  on  the  pleas  of  covenants 
performed  were  severally  found  against  the  defendants. 

Thereupon  Wisener  and  Fogleman  obtained  leave  to  file  an  ad- 
ditional plea,  in  which  they  set  up  their  release  from  the  second 
bond  in  a  more  formal  manner,  to  which  the  plaintiffs  demurred, 
and  the  demurrer  was  overruled,  and  judgment  that  they  go  with- 
out day,  &c.  And  the  court  then  gave  judgment  on  the  verdict 
against  Blakemore  and  Steel  for  $2780  19,  to  be  levied  of  their 
own  goods,  and  against  Tilman,  quando  acciderint. 

From  the  judgment  in  favor  of  Wisener  and  Fogleman,  the  plain- 
tiffii  appealed  in  error,  as  did  also  Blakemore  and  Steel  from  that 
against  them. 
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Ready  and  Sneed^  for  the  plaintiffs. 
Meigs  and  Nicholson^  for  the  sureties. 
TuRLEY,  J.  delivered  the  opiaion  of  the  court. 

The  question  presented  for  consideration  in  this  case  is,  whether 
the  county  court  has  power,  under  the  provisions  of  the  act  of 
1813,  ch.  119,  sec.  5,  to  release  the  securities  of  an  administrator, 
without  making  some  further  provision  for  the  security  of  the  es« 
tate?    The  facts  out  of  which  the  question  arises,  are  as  follows: 

Leonard  C.  Temple  was  appointed  administrator  of  Elizabeth 
Temple,  by  the  county  court  of  Bedford  county,on  the  1st  day  of 
February,  1836,  and  gave  bond  for  the  performance  of  his  duties, 
with  Israel  Fonville,  Asa  Fonville,  James  W.  Jones  and  Samuel 
Escue  as  his  securities.  At  the  April  term,  1837,  of  said  court, 
said  securities,  upon  the  joint  application  of  themselves,  and  the 
administrator,  were  released  from  any  responsibility  upon  the  bond, 
and  a  new  one  taken  with  Samuel  Escue,  J.  A.  Blakemore,  W.  H* 
Wisener,  J.  W.  Fogleman  and  CD.  Steel  as  securities. 

At  the  November  term  of  said  court,  1837,  Wm.  H.  Wisener 
and  J.  W.  Fogleman,  two  of  the  last  securities,  were  released  by 
the  court,  and  no  new  bond  taken,  the  court  being  of  the  opinion, 
that  the  other  parties  to  the  bond  were  suffiicient.  The  first  propo- 
sition involved  is,  did  the  court  have  power  to  release  two  of  the 
sureties,  without,  as  a  necessary  consequence,  releasing  the  whole? 
This  is  a  question  not  debateable;  there  is  nothing  in  the  statute 
giving  such  power,  and  the  exercise  of  it  i^  at  war  with  the  prin- 
ciples of  justice  and  the  adjudged  cases.  The  second  is,  did  the 
court  have  the  power  to  release  the  bond,  without  taking  further 
steps  to  secure  the  estate?  The  duty  of  the  county  court  in  pro- 
viding for  the  correct  administration  of  estates,  is  ministerial  and 
not  judicial,  and  therefore,  like  others,  acting  under  direct  authority, 
they  are  bound  to  a  strict  compliance  with  their  power.  The  act 
of  1715,  ch.  48,  requires,  **that  a  bdnd  with  two  or  more  suffi- 
cient securities  shall  be  taken,  before  letters  of  administration  shall 
be  granted  upon  an  estate.''  The  act  of  1813,  ch.  119,  provides, 
''that  securities  for  administrators  who  consider  themselves  in 
danger  of  becoming  liable,  by  reason  thereof,**  may  apply  by  peti« 
tion  to  the  county  court  for  relief,  which  may  be  granted  accor* 
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ding  to  circumstances*  It  is  the  5th  section  of  the  statute^  which 
makes  the  provision;  it  reads  in  the  following  words: 

<'In  all  caces,  wherein  any  person  may  become  bound  as 
security  for  any  person  as  administrator,  and  shall  conceive 
himself  in  danger  of  becoming  liable  by  reason  thereof,  it  shall 
be  lawful  for  the  county  court,  wherein  said  person  so  be* 
came  bound,  upon  petition  of  the  party,  supported  by  oath  or  af- 
fidavit, forthwith  to  order  a  summons  to  issue  against  the  party  or 
parties  with  and  for  whom  the  petitioner  on  petitioners  stand  bound, 
returnable  to  the  next  term  of  the  court,  and  thereupon  to  compel 
such  party  or  parties,  to  give  other  suiBcient  or  counter  secu-. 
rity ,  to  be  approved  of  by  said  court,  to  deliver  up  the  said  estate 
to  the  said  petitioner.  Or  to  such  other  person  as  the  court  shall  di- 
rect, or  they  may  and  are  hereby  authorised  and  empowered  to 
make  such  other  order  or  rule  thereon  for  the  relief  of  the  peti- 
tioners, and  better  securing  of  the  estate,  as  to  them  shall  seem 
just  and  equitable."  Now  what  b  the  legal  construction  of  this 
section?  We  have  seen  that  the  act  of  1715,  requires  bond  with 
sufficient  security  to  be  taken  from  an  administrator.  (This  is  done; 
a  security  or  securities  become  apprehensive  of  loss  by  means  of 
their  liability,  and  they  petition  the  county  court  for  relief,  under 
the  act  of  1813;  what  relief  can  be  given?  just  so  much  as  is  pre- 
scribed by  the  statute  and  no  more;  which  is  the  power  under  which 
the  court  is  acting,  and  that  is,  as  we  think, 

1st.  If  other  good  and  sufficient  securities  approved  of  by  the 
court,  are  given  by  the  administrator,  the  bond  of  the  first  may 
be  cancelled,  and  they  discharged  from  any  liability  thereon. 

3nd.  If  other  sufficient  securities  are  not  given,  then  the  court 
may  take  the  estate  out  of  the  hands  of  the  administrator,  and 
place  it  in  the  hands  of  the  petitioner  or  petitioners,  or  such  other 
person  as  the  court  may  direct;  the  consequence  of  which  is,  that 
in  as  much  as  security  will  have  to  be  given  by  the  person  or  per- 
sons into  whose  hands  it  is  placed,  for  the  performance  of  their  du- 
ty, the  original  sureties  will  be  discharged  from  any  subsequent  li- 
ability, but  will  be  held  responsible  for  all  misbehaviour  of  the  ad- 
ounistrator  covered  by  the  bond,  previous  to  the  divestiture  of  the 
court 

3d.  If  neither  of  these  things  are  done,  and  any  other  order  or 
rule  can  be  taken  for  the  relief  of  the  petitioner,  and  the  better  se- 
curity of  the  estate,  it  may  be,  and  when  done,  it  will  avail  the  se« 
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curitiesi  quarUtim  vaieatf  but  no  more.  The  court  in  this  case,  has 
done  neither  of  the  things  warranted  by  the  statute;  but  have  un« 
dertaken  to  release  two  of  the  securities  of  the  administratorv  and 
to  hold  the  balance  responsible.  This  they  had  no  power  to  do. 
The  consequence  is,  that  all  the  securities  to  the  bond  are  liable  for 
its  execution,  that  the  judgment  of  the  court  below  discharging  tbo 
two,  is  erroneous,  and  must  be  reversed,  and  the  case  remanded 
for  a  new  trial. 


HaBWBLI*  PS.   WOBSHAM. 

1 .  Where  a  constable  or  sheriff  having  an  ezecation  in  his  hands,  pajs  theexa- 
ention  creditor  without  any  contract  lor  the  purchase  of  the  debt,  it  is  an  abao-* 
late  discharge  of  ihe  execution ;  and  such  constable  or  sheriff  has  no  power  to  ea« 
force  the  execution  for  his  own  benefit. 

3.  Where  a  constable  had  executions  in  bis  hands  against  a  deiendant,  and 
bad  against  said  defendant  a  debt  of  his  own,  not  in  execution,  and  obtained  a 
slare  for  sale  without  directions  as  to  the  application  of  the  proceeds:  Held,  that 
he  was  bound  to  appropriate  the  oionloa  raised  by  sale  of  the  slave  to  the  satis* 
foction  of  the  executions  in  his  bands. 

Worsham  recovered  a  judgment  before  a  justice  of  the  peace  in 
Giles  county,  against  Parish;  Harwell  stayed  the  judgment.  An 
execution  issued  at  the  expiration  of  the  stay. 

Harwell,  on  the  23dday  of  April,  1840,  obtained  from  two  jus- 
tices of  the  peace  an  order  for  writs  of  certiorari  and  supersedeas, 
on  the  ground  that  the  execution  was  satisfied  and  discharged. 
The  writs  wiere  issued,  and  the  cause  was  transferred  to  the  circuit 
court  of  Giles  county. 

At  the  June  term,  1841,  it  was  submitted  to  a  jury,  Dillahunty, 
judge,  presiding,  and  a  verdict  rendered  in  favor  of  the  plain tifl^ 
Worsham,  and  judgment  rendered  accordingly.  The  defendant, 
Harwell,  appealed. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court 

Groocfe,  Jones  and  Leatherman»  for  the  plain  tiff  in  error,  dted,  7 
John.  426:  15  John.  444:  7  John.  159:  13  John.  307. 

Wright^  for  the  defendant  in  error.  The  cases  of  Reed  vs. 
Pruyn  4*  StaatSj  7  John.  Rep.  426 :  Hayi  vs.  Hudsanf  13  John. 
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Rep.  207,  and  Sherman  vs.  Boyce^  15  John.  Rep.  443,  are  not  like 
this.  In  all  these  cases,  the  officer  and  debtor  made  contracts  re- 
lative to  the  execution,  which  were  regarded  as  oppressive  to  the 
latter,  and  undertook  himself  to  execute  the  process  for  his  own  ben* 
efit.  Here  there  is  no  communication  between  the  officer  and  the 
debtor;  no  contract,  no  oppression,  or  usury,  in  reference  to  the 
debt;  but  Bridges  simply  pays  the  creditor,  or  in  effect  purchases 
the  judgment  of  him,  and  places  the  execution  in  the  hands  of  a  dis* 
interested  constable  for  execution.  If  this  cannot  be  done,  it  is  not 
perceived  why  it  may  not.  The  case  in  7  John.  Rep.,  was  the 
case  of  an  actual  payment  by  the  debtor,  by  giving  his  note  with 
oppressive  and  usurious  interest  to  the  officer,  and  the  court  said  he 
must  look  to  his  contract.  And  it  b  certainly  true,  as  in  Noy,  107, 
and  1  Lutw.  589,  there  cited,  that  an  officer  cannot  detain  the 
goods  of  the  debtor  and  pay  the  debt  with  his  own  money,  for  the 
same  reason,  that  he  cannot  deliver  them  to  the  creditor  in  pay* 
ment,  the  debtor  being  entitled  to  a  sale  of  them.  But  cannot  the 
officer  in  such  a  case  sell  the  goods?  And  if  sell,  why  not  levy? 
Martin  on  the  office  and  duty  of  sheriff,  62.  The  case  in  12 
John,  turned  wholly  upon  the  effect  of  the  levy  and  the  conduct  of 
the  officer  in  failing  to  take  care  of  the  property  levied  on.  Where^ 
fore  the  court  said  the  levy  was  a  satisfaction  of  the  debt 

In  the  case  in  15  John.,  the  debtor  actually  borrowed  the  money 
of  one  Barney  to  pay  the  debt,  the  officer  becoming  his  security 
therefor,  so  that  the  money  did  not  belong  to  the  officer  but  the  debtor. 
The  court  even  in  that  case  say,  '*It  was  not  a  conditional  payment, 
nor  advance  of  money  by  the  deputy  sheriff  to  the  creditor, ^^ 

Shall  we  say  there  is  no  case,  where  the  creditor  receives  his 
money  from  the  officer,  that  the  execution  can  be  enforced  against 
the  debtor?  Cannot  an  officer,  as  well  as  a  stranger,  purchase  a 
judgment  in  his  own  hands  for  collection?  How  will  it  be  in  all 
the  variety  of  cases,  where  the  officer,  from  indulgence  to  the  debt- 
or, becomes  legally  bound  to  pay,  and  does  pay,  the  creditoi  ?  As 
for  instance,  escapes,  failures  to  execute  and  return  process,  &c.? 
Are  we  to  say  the  debt  is  paid,  because  the  officer,  out  of  his  own 
moneyt  has  paid  it  ?  A  debtor  may  be  retaken  after  an  escape, 
though  the  (rfficer  is  bound  for  the  debt.  3  Comyn's  Dig.  (Title 
Escape  E.)  5%2.  And  can  he  not  be,  even,  if  the  officer  in  sueh  a 
case,  pay  the  plaintiff  the  debt? 

Whether  the  officer  really  paid  the  debt  out  of  his  own  money» 
64 
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or  from  the  eflfects  of  Parrish,  were  questions  of  fact  for  the  jurj, 
and  being  fairly  submitted  to  them,  the  court  will  not  now  dbturb 
the  vei'dict. 

There  are  many  cases,  where  the  creditor  has  received  his  mo- 
ney, and  yet  the  execution  is  allowed  to  be  run  and  payment  en- 
forced from  the  real  debtor.  Instance  the  case  where  the  stayor 
pays  the  judgment,  and  yet  is  permitted  to  enforce  payment  on  the 
very  same  jtulgmeiU  from  the  principal  debtor.  2  Yerger^s  Re- 
port, 544. 

Also,  where  the  surety  pays,  and  enforces  the  same  execution 
for  his  re-imbursement.  The  case  of  Gunn  Sf  Boyd  vs.  TanjubiU^ 
2  Yeig.  544,  seems  to  me,  not  to  differ  in  principle  from  this. 

Green,  J.  delivered  the  opinion  of  the  court. 

Worsham  having  recovered  judgment  before  a  justice  of  the 
peace  against  R.  D.  Parrish,  the  plaintiff  in  error  became  security 
for  the  stay  of  execution.  After  the  expiration  of  the  time  allowed 
for  the  stay,  an  execution  issued  against  Parrish  and  Harwell,  and 
came  to  the  hands  of  Bridges,  the  constable,  who  had  in  his  hands 
other  executions  against  Parrish.  At  the  same  time  Parrish  was 
indebted  to  the  constable.  Bridges,  in  the  sum  of  about  four  hun- 
dred dollars,  which  Bridges  had  loaned  him,  and  for  which  he  held 
his  notes,  upon  which  he  was  to  pay  twenty-five  per  cent  interest 
Things  being  in  this  situation,  Parrish  delivered  to  the  constable, 
Bridges,  a  negro  boy,  slave,  to  be  sold,  without  giving  any  instruc* 
tion  as  to  the  application  of  the  proceeds  of  the  sale. 

The  slave  was  sold  for  seven  hundred  dollars,  a  sum  more  than 
sufficient  to  have  satisfied  all  the  executions  against  Parrish  in  the 
hands  of  Bridges.  The  constable,  Bridges,  paid  Worsham,  the 
plaintiff  below,  the  entire  amount  of  his  execution,  without  reser- 
vation or  condition,  and  without  any  contract  of  any  sort  with  the 
plaintiff,  but  he  did  not  credit  the  execution,  or  return  it  satisfied, 
but  held  it  still  in  his  hands.  Parrish  has  become  insolvent,  and 
the  execution  aforesaid  is  sought  to  be  enforced  against  Harwell, 
the  security  for  the  stay,  on  the  ground,  that  Bridges  applied  part 
of  the  money  arising  from  the  sale  of  the  slave,  to  the  extinguish- 
ment of  his  own  debt  against  Parrish,  and  that  the  remaining  portion 
of  the  price  of  the  slave  was  insufficient  to  satisfy  the  executions 
in  his  hands. 

The  court  told  the  jury,  that  "a  constable  could  advance  money 
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to  the  plaintiff  in  an  execution,  and  pay  off  the  execution,  and  then 
enforce  the  collection  of  the  execution  in  the  name  of  the  plaintiff 
therein,  for  his  own  use,  benefit  and  indemnity,"  but,  "that  such 
constable  could  not  be  his  own  officer,  but  that  it  was  competent 
to  place  the  execution  in  the  hands  of  another  constable  to  enforce 
it  for  his  benefit." 

ft 

The  court  further  charged  the  jury,  "that  if  the  constable,  Bridg- 
es, had  executions  in  his  hands  against  Robinson  D.  Parrish,  and 
also  private  notes  of  his  own  on  him,  and  received  the  negro  boy 
Jacob  from  Parrish  for  sale,  without  any  directions  from  him  as  to 
the  application  of  the  money  he  should  get  from  such  sale,  then  it 
would  be  competent  for  him  to  apply  the  money  to  the  payment 
of  his  own  private  and  individual  claims  or  notes,  to  the  exclusion 
of  such  executions." 

1.  Can  a  constable  or  sheriiT,  after  he  has  paid  off  an  execution 
to  the  plaintiff,  hold  it  up  as  unsatisfied,  and  enforce  the  collection 
of  the  money  upon  that  execution  for  his  own  benefit? 

We  think  most  clearly,  he  cannot.  When  the  judgment  creditor 
is  paid  and  satisfied,  the  object,  for  which  the  execution  was  issued, 
has  been  attained,  and  the  force  of  the  writ  b  spent.  The  process 
being  thus  functus  officio,  the  power  which  was  conferred  upon 
the  officer  by  it,  is  gone.  If  upon  a  subject  so  plain,  authority 
were  wanting,  the  cases  of  Reed  vs.  Pruyn  Sf  Stoats,  7  Johns.  Rep. 
436,  and  Sherman  vs.  Boyce,  15  Johns.  Rep.  444,  are  full  upon  the 
point.  In  the  latter  case,  the  debtor  and  the  deputy  sheriff  exe- 
cuted their  joint  note  to  one  Barney,  from  whom  the  money  was 
borrowed,  and  the  officer  paid  it  to  the  plaintiff  in  the  execution; 
the  debtor  agreeing  that  the  execution  should  still  be  held  in  the 
hands  of  the  deputy  sheriff  for  his  security,  and  that  if  Barney 
should  call  on  him  for  the  money,  the  sheriff  might  sell  under  the 
execution. 

When  the  sheriff  paid  the  money  to  the  plaintiff,  he  informed 
him  that  the  execution  was  not  intended  to  be  discharged,  and  his 
receipt  was  taken  for  the  money  on  a  separate  piece  of  paper. 
The  court  said,  it  was  not  a  conditional  agreement,  nor  advance  of 
money  by  the  deputy  sheriff  to  the  creditor;  "the  debt  must,  there- 
fore, be  deemed  satisfied  as  to  the  judgment  creditor ;  and  that  fact 
being  established,  the  law,  founded  on  wise  policy,  considers  the 
execution  as  functus  officio.^^ 

So  in  the  case  before  the  court,  the  debt  was  satisfied.  There  was  no 
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condition  in  the  payment  of  the  creditor ;  no  contract  with  him  for 
the  purchase  of  the  debt,  and  advance  of  money,  on  his  assignment, 
verbal  or  written,  of  the  beneficial  interest  in  the  judgment  and 
execution  against  the  debtor.  Being  thus  satisfied,  no  matter  by 
whom,  the  execution  ceased  to  have  any  force,  or  give  the  officer 
any  power  to  act. 

In  the  case  of  Weller  vs.  Weedak^  Noy,  107,  it  was  decided, 
that  if  a  sheriff  satisfy  a  debt  out  of  his  own  money,  he  cannot 
afterwards  detain  the  goods  of  the  debtor,  on  the  Ji-  fa,t  for  his 
own  indemnity.  Nor  can  the  question,  whether  the  debtor  r^ 
quested  the  officer  to  satisfy  the  execution,  or  it  was  done  of  his 
own  accord,  without  the  knowledge  of  the  debtor,  make  any  dif- 
ference. 

The  3ad  question  is,  whether  the  constable  had  a  right  to  retain 
part  of  the  price  of  the  slave,  in  satisfaction  of  his  own  debt  due  by 
note,  in  exclusion  of  the  executions  he  had  in  his  hands? 

We  do  not  say,  that  an  individual,  against  whom  an  officer  may 
have  an  execution,  may  not  pay  a  private  debt  due  the  officer,  by 
stipulating  at  the  time  he  gives  the  money,  that  it  is  to  be  received 
in  discharge  of  such  private  debt. 

But  a  sheriff  or  constable  is  required  to  use  active  diligence  in 
the  execution  of  process  which  may  come  to  his  hands.  He  must, 
if  the  defendant  have  property,  levy  the  execution,  or  show  some 
reasonable  excuse  why  he  did  not.  And  if  property  be  placed  in 
his  hands  for  sale,  without  directions  about  its  application,  he  b 
bound  to  apply  it  to  the  execution,  although  he  may  have  a  private 
claim  against  the  debtor. 

So,  if  money  be  paid  to  an  officer,  who  has  executions  against 
the  party,  and  also  a  private  debt,  it  must  be  applied  to  the  execu- 
tions in  preference  to  the  private  debt;  beeause  the  execution  cred- 
itors  have  placed  in  the  officer's  hands  the  means  of  coercing  pay- 
ment of  their  claims,  and  the  presumption  would  be,  that  the  mo- 
ney or  property  was  intended  by  the  debtor  for  the  satisfaction  of 
the  claims  that  were  thus  pressing  him ;  and  because  the  officer  is 
bound  to  use  active  diligence  in  the  execution  of  process,  a  diligence 
exceeding  that  which  a  man  employs  in  his  own  affairs.  If  a  pri- 
vate  man,  without  reward,  were  to  undertake  to  collect  a  note  for 
a  friend,  and  he  had  a  claim  against  the  same  debtor,  and  money 
were  paid  him  without  direction,  he  might  apply  it  to  his  own  or 
his  friend's  debt.    But  even  in  that  casoj  it  would  hardly  be  thought 
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fair,  if  his  own  debt  were  extingubhed,  and  his  friend^s  entirely  ex^ 
eluded.  But  how  different  is  the  case  before  the  court  The  con- 
stable, by  reason  of  these  executions,  obtained  property  without 
directions  as  to  its  application,  and  having  sold  it,  applied  the  pro- 
ceeds to  the  payment  of  a  debt  for  money  borrowed  of  him  at 
twenty-five  per  cent  interest,  and  the  execution  creditors  are  whol- 
ly excluded. 

If  this  were  tolerated  by  the  court,  it  is  easy  to  see  that  it  would 
invite  the  constables  to  adopt  a  system  of  fraud  upon  execution 
creditors,  and  oppression  upon  debtors,  that  would  tend  to  subvert 
the  foundations  of  private  right,  and  of  civil  liberty. 

Therefore,  upon  grounds  of  public  policy,  if  no  other  principle 
were  in  the  yray,  such  a  procedure  could  not  be  tolerated. 

Upon  both  points  here  noticed,  the  court  erred,  and,  therefore, 
the  judgment  is  reversed. 


Martin  vs,  Kntx,  eiab. 


1.  Th«  pow«r  of  a  partner  to  bind  his  co-partn«r  caaias  on  the  diwolotioo  of 
til*  firm, 

2.  After  the  diasolntion  of  a  partnership,  no  individual  of  the  dissolved  ficm  hap 
a  right  to  bind  another  member  bj  endorsing  the  firm  name,  though  it  be  for  th^ 
purpose  of  renewing  the  existing  notes  of  the  dissolved  firm. 

3.  When  a  firm  is  dissolved,  each  member  of  the  dissolved  firm,  if  his  power  be 
not  restricted  bj  the  terms  of  the  article  of  dissolution,  maj  acknowledge  in  the 
name  of  the  firm  all  just  accounts,  not  barred  bj  the  statute  of  limitations,  sign 
and  receive  receipts  fbr  monies  received  and  paid  in  the  name  of  the  firm,  and  the 
firm  will  be  bound  thereby. 

4.  Where  the  members  of  a  dissolved  firm,  in  the  publication  of  notice  of  their 
dissolution,  used  the  following  language,  ^^Either  of  the  parties  are  authorised  to 
use  the  name  of  the  firm  in  liquidation,  onlj,  of  past  buiineqii:*'  Held,  that  this  did 
not  authorise  the  parties  to  renew  a  note  given  bj  the  firm  for  a  partnership  debt, 
nor  confer  upon  anj  of  the  parties  powers  which  the/  did  not  possess  by  law. 

Fcgg  and  Washington^  for  Martin. 

Houston^  Brown  and  Meigs^  for  the  defendants  in  error. 

TuRurr,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit,  brought  by  the  pkintifT  in  error. 
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against  the  defendants,  as  endorsers  of  a  promissory  note,  under  the 
following  circamstances:  Defendants  were  partners,  trading  under 
the  firm  and  style  of  Chaffin,  Kirk  &  Co.,  at  Columbia  and  Pulaski, 
Tennessee,  and  Yerger,  ChaiBn  &  Co.,  New  Orleans.  This  part- 
nership was  dissolved,  and  publication  thereof  duly  made  as 
follows: 

^Dissolution.  The  houses  of  Yerger,  Chaf&n  &  Co.,  New  Oi^ 
leans,  and  Chaffin,  Kirk  &  Co.,  Columbia  and  Pulaski,  are  this 
day  dissolved  by  mutual  consent;  either  of  the  parties  are  author- 
ised to  use  the  name  of  the  firm  in  liquidation,  only,  of  the  past 
business.** 

After  this  dissolution,  the  note  which  forms  the  basb  of  this 
transaction,  was  endorsed  in  the  name  of  the  firm,  to  the  plainti/f 
in  error. 

John  M.  Bell  and  John  K.  Yerger,  two  members  of  the  firm, 
plead  non-assumpsit.  John  Kirk,  Ed.  H.  Chafiin  and  A.  Van  Wyck, 
the  others,  in  addition  thereto,  further  plead,  that  the  endorsement 
upon  which  they  are  sought  to  be  charged,  is .  not  their  act  and 
deed.  Upon  the  trial,  the  jury  found  a  verdict  in  favor  of  the 
plaintifif  against  John  M.  Bell  and  John  K.  Yerger,  and  against 
him  in  favor  ef  J.  Kirk,  E.  H.  Chaffin  and  A.  Van  Wyck,  and  judg- 
ment given  accordingly;  to  reverse  which  this  record  is  filed  under 
the  provisions  of  the  act  of  assembly,  and  the  opinion  of  the  court 
asked  thereon. 

It  is  to  be  observed,  that  the  bill  of  exceptions  does  not  contain 
the  facts  of  the  case;  the  verdict  and  judgment  are,  therefore,  con- 
clusive upon  the  rights  ofthe  parties,  unless  there  be  error  in  the 
chaise  of  the  judge,  upon  some  question  of  law  arising  in  the  case. 
This,  it  is  said,  there  is,  in  this:  the  court  was  requested  tochaige 
the  jury,  that  the  sentence  in  the  articles  of  dissolution,  that  "each 
•f  the  parties  is  authorised  to  use  the  name  of  the  firm  in  liquida- 
tiony  ofdt/f  of  the  past  business,*'  without  more  evidence,  authorised 
any  member  of  the  firm  to  use  the  name  ofthe  firm  in  drawing  or 
endorsing  notes  or  bills,  in  renewal  of  past  notes  or  bills  drawn  or 
endorsed  by  the  firm,  which  the  court  refused  to  do,  but  on  the  con- 
trary,  charged,  that  this  clause  in  the  articles  of  dissolution  did  not 
of  itself  confer  the  power  on  any  of  the  partners  to  bind  the  firm 
on  notes  or  bills  made  or  endorsed  for  renewal  of  former  liabilities; 
that  the  word  liquidation  was  not  technical,  but  still  had  a  definite 
meaning;  that  it  meant  the  act  of  settling  and  adjusting  accounts; 
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in  other  words,  to  liquidate  mercaAtile  business,  signiiied  to  receive 
and  pay. 

It  would  be  found  difficult,  we  apprehend,  even  if  this  charge 
were  erroneous,  to  reverse,  therefore,  as  this  case  stands. 

This  record  does  not  show,  whether  the  debt  for  which  this  en- 
dorsement  was  made,  was  a  debt  precedent  or  subsequent  to  the 
dissolution  of  the  partnership,  and  when  the  bill  of  exceptions  does 
not  contain  the  proof,  facts  will  be  intended  in  favor  of  a  verdict* 
But  in  as  much  as  this  case  has  been  argued  on  both  sides,  as  if  it 
appeared)  that  the  endorsement  was  made  in  renewal  of  a  precedent 
liability,  we  will  so  consider  it,  and  upon  that  point  alone  deter- 
mine it 

It  is  not  denied  by  the  plaintiff  in  error,  that  as  a  general  propo- 
sition, the  power  which  one  partner  has  to  bind  his  co-partner  by  a 
new  contract,  ceases  on  the  dissolution  of  the  firm;  but  it  is  con- 
tended, that  this  case  does  not  fall  within  the  proposition, 
because  of  the  power  given  in  the  terms  of  the  dissolution  to  each 
member  of  the  firm  to  use  the  name  of  the  firm  in  liquidation  of  the 
past  business.  The  whole  aigument  then  rests  upon  the  word 
^'liquidation;"  this  is  a  subject  difficult  to  reason  about;  it  has  been 
correctly  said,  that  it  is  not  a  technical  term,  and,  therefore,  can 
have  no  legal  meaning ;  it  is  not  shown  to  be  a  commercial  phrase, 
giving  by  the  custom  of  merchants  greater  latitude  of  power  to  the 
members  of  a  dissolved  firm,  than  they  would  have  had  without  it, 
in  the  settlement  of  the  business  of  the  firm,  and  we,  therefore, 
cannot  say,  that  it  has  a  commercial  meaning,  different  from  that 
which  it  has  in  common  parlance.  What,  then,  is  the  common  par- 
lance meaning  of  the  word  liquidation  ?  It  appears  to  be  a  word  of 
French  origin,  and  is,  in  the  Dictionary  of  the  French  Academy, 
said  to  be  *'a  term  of  jurisprudence,  of  {finance  and  of  commerce; 
the  action  by  which  one  determines,  or  fixes  that,  which  has  been 
indeterminate  in  every  species  of  accounts;  liquidation  of  expenses, 
of  interest,  of  accounts;  liquidation  of  profits,  liquidation  and  parti- 
tion of  a  succession.  He  labors  for  a  liquidation  of  his  debts,  of 
his  effects,  of  his  accounts."  Webster  defines  the  word  liquidate, 
*<to  pay,  settle,  adjust  and  satisfy." 

From  this  meaning  of  the  word,  as  established  by  these  high 
French  and  American  authorities,  it  would  appear  manifest,  that 
the  words  liquidate  and  liquidation,  when  applied  to  a  bill,  bond  or 
note,  or  bill  of  exchange,  means  a  payment  and  satisfaction  thereof, 
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there  being  nothing  else  to  liquidatei  there  being  nothing  else  inda« 
terminate,  the  amount  due,  and  the  date  of  payment,  being  alrea- 
dy fixed  by  contract  When  applied  to  open  accounts,  they  mean  a 
settlement  and  adjustment  of  the  accounts,  by  which  the  amoant 
due  is  to  be  ascertained  by  mutual  examination  by  the  parties  in- 
terested. 

If  this  meaning  be  correct,  as  we  think  it  is,  what  power  is  given 
to  the  different  members  of  thefirm  of  ChaiBn,  Kirk  Sc  Co.,  and 
Yerger,  Chaffin  &  Co.,  to  bind  each  other,  by  the  use  of  thonameof 
the  firm  in  liquidation,  only,  of  past  business?  Clearly,  no  more  than 
to  sign  the  name  of  the  firm  to  an  acknowledgment  of  an  unset- 
tled account,  which  upon  examination  may  be  found  to  be  against 
them,  to  giro  receipts  for  money  paid  for  debts  due  to  the  firm, 
and  to  take  receipts  for  money  paid  by  it. 

But  it  b  said,  if  this  is  all,  then  the  word  "liquidation**  hath  no  ef- 
fect whatever,  for  this  they  would  hare  had  the  power  by  law  to 
do,  unless  restricted  by  the  terms  of  the  dissolution.  So  we  tbinlu 
When  a  firm  is  dissolved,  each  member  of  the  firm  may  be  actively 
employed  in  the  settlement  of  itsafiairs,  and  as  such,  may  acknowl- 
edge in  the  name  of  the  firm,  all  just  accounts,  not  barred  by  the 
statute  of  limitations,  sign  and  receive  receipts  for  monies  re- 
ceived and  paid  in  the  name  of  the  firm,  and  the  finn  dudl  be 
bound  thereby,  unless  by  the  terms  of  the  dissolution,  properly 
made  known,  that  power  is  restricted  to  a  portion  of  the  firm,  to 
the  exclusion  of  the  rest,  and  the  use  of  the  word  liquidation,  neither 
extends  nor  limits  this  power.  This,  we  think,  is  the  fair  condo- 
sion  from  the  meaning  of  the  word  liquidation. 

Let  us  now  see,  whether  the  authorities,  instead  of  conflicting 
with  this  view  of  the  case,  does  not  sustain  it? 

In  Chitty's  treatise  on  Contracts,  page  81,  it  is  said,  ''After  the 
dissolution  of  a  firm,  and  due  notice  thereof  given,  when  necessa- 
ry, it  is  not  in  the  power  of  one  of  the  parties  who  composed  the 
firm,  to  bind  the  other  by  putting  the  partnership  name  on  any  ne- 
gotiable security,  even  though  it  existed  before  the  dissolution,  or 
was  for  the  purpose  of  liquidating  the  partnership  debts,  and  the 
party  signing  was  authorised  to  settle  the  partnership  afiairs.**  Sd 
Esp.  R.  108:  1st  Camp.  331,  10th  East,  418.  To  the  same  efiect 
is  Chitty  on  BUb,  61. 

In  Watson  on  Partnership,  page  209,  it  is  said :  ^The  power  of 
one  partner  to  bind  the  firm  by  a  negotiable  security,  ceases  with 
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the  existence  of  the  partnership.  The  partnership  being  dissolved* 
even  a  power  to  receive  and  pay  all  debts  due  to  and  from  the 
partnership,  will  not  authorise  one  of  the  late  partners  to  endorse 
a  bill  of  exchange  in  the  name  of  the  partnership,  though  drawn  by^ 
him  in  that  name,  and  accepted  by  a  debtor  of  the  partnership,  af- 
ter dissolution." 

In  the  case  of  McPherson  vs.  L.  RatJihone  and  other s^  reported 
in  11th  Wend.  96,  the  supreme  courtof  New  York  says,  "though 
one  partner  cannot  bind  his  c^-partner  by  note  after  the  dissolution ; 
yet  he  may  liquidate  a  previous  account." 

These  authorities,  we  think,  fully  sustain  the  position^  that  the 
Word  "liquidation"  confers  no  greater  power,  than  the  different 
members  of  the  firm  would  have  had  without  it,  and  that  it  does  not 
extend  to  the  renewal  of  negotiable  securities.  We  see,  that  Mn 
Chitty  us6s  the  wofd  ds  synonymous  with  payhient,  where  it  is  ap- 
plied to  liquidated  debts,  and  that  he  denies  the  power  of  one  mem- 
ber of  a  dissolved  firm,  to  bind  the  other  by  a  negotiable  security, 
though*  given  in  liquidation  of  an  unsettled  account,  he  being  au* 
thorised  to  settle  the  partnership  affairs. 

The  supreme  court  of  New  York  uses  it  as  synonymous  with  the 
term,  settlement,  or  adjustment  of  an  unsettled  account. 

To  hold  that  the  word  "liquidation"  gives  a  greater  power  than 
the  words  "to  settle  the  partnership  affairs,"*  or  the  words  "to  re- 
ceive and  pay  all  debts  due  to  and  from  the  partnership,"  would* 
we  think,  not  only  be  at  war  with  philology,  but  with  a  sound 
practical  exposition  of  the  law. 

When  partnerships  are  dissolved,  it  is  not  only  for  the  interest 
of  parties,  but  the  harmony  of  society,  that  the  business  should  be 
settled  as  soon  as  possible.  How  can  that  be  done,  if  any  one  of 
the  firm  may  at  his  pleasure,  without  the  knowledge  and  consent 
of  the  others,  renew  the  negotiable  securities  at  his  pleasure  ?  They 
may  in  this  way  be  kept  alive  for  years,  and  persons  utterly  ruined 
long  after  they  had  supposed  themselves  discharged  from  all  liabil- 
ities. The  power  is  a  dangerous  one,  and  we  will  never  raise  it  by 
implication:  it  must  be  expressly  given,  if  it  is  expected  to  be  en- 
forced; this  the  word  liquidation  does  not  do. 

We  are,  therefore,  of  opinion,  that  there  is  no  error  in  the 
judgment  of  the  court  below,  and  affirm  the  same. 

*Sec  Jefferaon*t  Works,  vol.  1,  p.  348. 
65 
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h  Om  pttrtiMir  baa  no  power  to  bind  bit  co-partiicr  by  deed,  anless  k«  be  «x* 
preselj  empowered  to  do  to  bj  deed,  and  that  power  oaonot  be  proved  by  pafoL 

2.  A  power  to  bind  a  Go^partner  by  deed  ie  not  a  Mipslation  of  Ibe  parttMrtfaip, 
though  such  power  be  inserted  in  the  articles  of  partnership.  It  ainpiy  aatboriass 
the  use  of  each  other's  name  in  a  mode  and  to  an  extent  not  authorised  by  the 
laws  of  partnership. 

3.  Where  partners  authorised  each  other  by  a  clause  in  the  deed  of  partnersfaip 
to  bind  each  by  deed,  and  the  partnership  expired  by  its  own  limitation,  and 
thereupon,  by  written  agreement  it  was  continued  for  the  purpose  of  winding  op 
the  basiDess :  Held,  that  such  continuation  did  not  carry  with  it  the  power  t^  bind 
by  deed,  and  that  a  mortgage  on  the  real  estate,  executed  by  one  of  the  ifav  ftr 
the  purpose  of  securing  a  partnership  liability,  did  not  bind  the  other  member  of 
the  firm. 

This  bill  was  filed  in  th6  chancery  coart  at  Fmnkliny  by  E.  W. 
Napier,  against  John  Catron,  F.  Catron  and  6.  F.  Napier,  for  the 
purpose  of  obtaining  a  decree  for  the  sale  of  certain  real  estate 
mortgaged  to  him.  J.  Catron  was  the  original  owner  of  the  real 
estate,  and  sold  and  conveyed  to  F.  Catron  and  G.  F.  Napier;  part- 
ners, reserving  a  lien  for  the  payment  of  the  purchase  money.  G. 
F.  Napier  mortgaged  the  property  to  £.  W.  Napier,  to  save  him 
harmless  against  certain  liabilities  whidi  E.  W.  NapAnr  subsequent- 
ly paid.  This  mortgage  was  made  in  the  name  of  Napier  k  Cft- 
tron,  and  was  also  signed  by  John  Catron,  in  which  he  relinqiii^ 
ed  his  lien. 

The  defendants  answered.  John  Catron  urged  that  his  release 
of  his  lien  was  obtained  by  fnxtd;  and  that  the  mortgage  was  Toid 
as  to  F.  Catron.  F.  Catron  denied  the  authority  of  G.  F.  Napier 
to  execute  the  mortgage  as  to  him;  the  fitcts  in  reference  to 
which,  are  stated  in  the  opinion  of  the  court. 

The  case  was  heard  before  Bramlett,  chancellor,  at  the  May  tenii, 
1840.  He  declared  the  mortgage  void  as  to  F.  Catron's  interest 
in  the  premises,  and  valid  as  to  G.  F.  Napier's,  and  ordered  it  to  be 
sold  for  the  satisfaction  of  complainanfb  debt.  Complainant  ap- 
pealed. 

Cook,  for  the  complainant. 

MeigSf  for  the  defendants,  J.  and  F.  Catron,  cited  the  follow- 
iag  authorities,  to  wit,  Coliyer,  2&6 :  SPeters,  561 :  Story  on  Agen- 
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cy,  see.  37,  124,  135:  3  KeQt,4T:  1  Yerger,26,  30:  1  Hum- 
phreys, 113. 

TuiiiAYi  J.  delivered  the  opinion  of  the  court. 

The  ft^cts  of  this  case  are  as  follows :  In  the  year  1833,  John 
Catron,  one  of  the  defendants,  sold  to  Felix  Catron  and  G.  F.  Na- 
pier, his  iron  works,  in  Lawrence  county,  for  $18,000,  reserving  a 
lien  thereon  for  the  purchase  nnoney. 

Felix  Catron  and  George  F.  Napier,  on  the  2d  day  of  August, 
1834,  entered  into  partnership  for  carrying  on  the  iron  business  at 
said  works,  for  the  term  of  three  years  and  eleven  months,  which 
expired  by  lapse  of  time  on  the  2d  day  of  July,  183S.  By  the  pro- 
visions of  the  articles  of  partnership,  under  seal,  the  parties  were 
mutually  authorised  to  make  contracts  for  the  interest  of  the  part- 
nership* either  with  pr  without  seal.  At  the  expiration  of  the  part- 
nership, the  firm  was  indebted  to  the  Union  Bank  of  Tennessee* 
the  sum  of  $6,828,  for  which  John  Catron  was  responsible  as  en- 
dorser. On  the  17th  of  July,  1838,  John  Catron  being  desirous 
of  being  released  as  endorser,  procured  Elias  W.  Napier,  the  com- 
plainant, to  substitute  himself  in  his  stead,  by  agreeing  to  release 
the  lien  h^  had  for  the  purchase  money,  upon  the  iron  works,  so 
that  Felix  Catron  and  George  F.  Napier  might  be  enabled  to  se- 
cure him  against  loss  as  their  endorser,  by  a  deed  of  trust  upon  the 
property.  This  was  done;  Catron  released  his  lien,  and  a  deed  of 
trust  was  executed  by  George  F.  Napier,  in  the  name  of  the  firm, 
on  the  17th  July,  1838,  to  E.  W.  Napier,  for  the  purpose  specified. 

The  paper  thus  endorsed  by  E.  W.  Napier,  was  dishonored  and 
taken  up  by  him,  and  this  bill  is  now  filed,  to  subject  the  property 
to  the  payment  of  the  debt.  This  is  resisted  as  to  half  of  the  estate, 
,upon  the  ground,  that  G.  F.  Napier  had  no  legal  power  to  convey 
it,  it  being  the  properly  of  Ins  co-partner.  The  proof  in  the  case 
shows,  that  on  the  6th  of  July,  133S,  four  days  after  the  expira- 
tion of  the  partnership,  the  partners  agreed  in  writing,  that  for  the 
purpose  of  winding  up  the  business  of  Catron  &  Napibr,  their  part- 
nership should  be  continued,  which  agreement  is  lost.  And  it  is 
now  argued  for  the  complainant,  that  in  as  ranch,  as  by  the  origi- 
nal articles  of  partnership,  the  partners  were  authorised  to  make 
contracts  for  the  benefit  of  the  firm,  either  with  ox  irithout  seal; 
and  in  as  much  as  this  partnership  was  continued  for  particular  pur- 
poses, by  the    i^reement  of  the  6th  July,  1838,  all  the  stipulations 
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and  powers  of  the  original  articles  were  continued;  and,  therefoiw, 
that  George  F.  Napier  had  authority  to  convey  in  the  name  of  the 
firm,  the  whole  estate.  This  argument  is  ingenious,  but  not  satis- 
factory. For  without  stopping  to  enquire,  whether  the  power  in 
the  articles  of  partnership,  to  make  contracts  for  the  benefit  of  the 
firm,  either  with  or  without  seal,  would  authorise  one  of  the  firm 
to  convey  lands  bought  before  the  formation  of  the  partnership, 
and  held  as  tenants  in  common,  we  unhesitatingly  say,  thatsudi 
a  power  expires  with  the  partnership,  and  cannot  be  renewed  by 
implication,  but  only  by  express  authority. 

It  has  been  invariably  held,  in  fact  it  is  not  denied,  that  one  part- 
ner has  no  power  to  bind  his  co-partner  by  deed,  unless  he  be  ex- 
pressly empowered  to  do  so  by  deed,  (1st  Yerg.  26,  31 :  1st  Hum- 
phreys, 113,)  and  that  this  power  cannot  be  proven  by  parol.  This 
power  may  be  given  in  the  articles  of  partnership,  by  separate 
deed,  or  by  a  power  of  attorney,  but  it  is  still  a  power,  and  not 
a  stipulation  of  the  partnership.  Had  the  power,  in  the  present 
case, been  by  separate  deed,  we  apprehend,  it  would  not  have  been 
insisted  on,  that  a  continuation  of  the  partnership  continued  the 
power.    We  cannot  see,  that  its  being  in  the  articles,  can  make 

I  any  difference ;  it  has  nothing  to  do  with  the  contract  of  partner- 

ship, but  is  merely  intended,  as  a  mutual  warrant  of  the  use  of 

I  each  other's  name,  in  a  way  not  recognized  by  the  laws  of  part- 

nership, without  such  warrant.    Suppose  this  warrant  given  by  the 
articles  to  a  third  person,  would  a  renewal  of  the  partnership  have 

I  continued  it?    Surelv  not.    But  we  are  referred  to  a  case  from 

i  17th  Sergeant  &  Rawl.  165,  Miflin  vs.  Smith.    Of  that  case,  we 

have  to  sav, 

1st.  If  it  were  as  loosely  considered,  as  it  is  reported,  it  would 
be  of  but  little  authority. 

But  2nd.  We  do  not  think  it  interferes  with  the  position  assumed 
in  this  case.  It  holds,  that  though  a  partnership  may  terminate  by 
lapse  of  time,  yet  it  may  be  continued  by  express  or  tacit  consent, 
and  in  such  a  case,  the  stipulations  and  restrictions  of  the  original 
articles,  would  be  considered  as  those  of  the  continuing  partnership. 
It  b  seen,  that  we  hold  the  power  of  one  partner  to  bind  ano- 
ther by  deed,  is  neither  a  stipulation  nor  a  restriction  of  the  part- 
nership. 

The  result  of  this  view  of  the  case,  is,  that  the  complainant  ii 
entitled  to  have  one-half  of  the  premises  sold  for  the  payment  of  his 
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debtt  that  having  acquired  no  right  by  the  deed  of  trust  to  the 
legal  estate  of  the  half  owned  by  Felix  Catron,  he  has  no  power  to 
enquire  whether  John  Catron  has  any  equity  thereon,  for  the  pay* 
tnent  of  his  purchase  money. 

Let.  the  decree  of  the  chancellor  be  affirmed. 


Folk,  Oav.  vs.  Ralston,  AdnCr. 

Persons  o/  foreigQ  birth  resident  in  the  State  of  Teoneasee,  bat  not  naturaJiied, 
hare  capadty  to  inherit  personal  estate  in  Tennessee,  the  term  ^^alien,"  in  tha 
act  of  1809,  cb.  53,  beiog  intended  bj  the  legislature  to  mean  foreigners  bj  resi- 
dence as  well  as  birth. 

James  Read,  senior,  died  in  the  county  of  Sumner,  in  1838,  poe* 
eessed  of  personal  estate,  and  at  the  September  term  of  the  county 
court  of  that  county,  Ralston  was  appointed  administrator  of  hit 
estate.    He  gave  bond  payable  to  Newton  Cannon,  governor  of 
the  State,  and  his  successors  in  office,  in  the  penalty  of  $17,500. 

An  action  of  debt  was  instituted  on  this  bond  on  the  26th  day 
of  September,  1840,  in  the  circuit  court  of  Sumner  county,  in  the 
name  of  Folk,  successor  of  Cannon,  for  the  use  of  Hutchison,  ad- 
ministrator of  James  Read,  junior,  deceased;  Hutchbon  claiming 
as  dbtributee,  in  right  of  his  intestate  James  Read,  junior. 

The  breach  assigned  in  the  declaration  is,  that  there  is  a  large 
sum  of  money,  to  wit,  the  sum  of  twenty-five  hundred  dollars,  in 
the  hands  of  said  Ralston,  as  administrator,  due  and  owmg  to  the 
said  Hutchison,  administrator  of  the  said  James  Read,  jr.  deceased, 
he  being  a  distributee  of  the  said  James  Read,  the  elder,  and  which 
the  said  Ralston  has  failed  and  refused  to  pay  over  to  the  said  ad- 
ministrator, Hutchison. 

The  plea  is,  that  the  said  James  Read,  jr.  deceased,  the  intestate 
of  the  said  Hutchison,  at  the  time  of  his  death  was  an  alien, 
having  been  born  out  of  the  allegiance  of  the  State  of  Tennessee, 
and  of  the  U.  S.  of  America,  and  within  the  allegiance  of  the  King 
of  Great  Britain  and  Ireland,  and  that  the  said  James  Read,  jr.  de- 
ceased, had  not  become  a  citizen  of  the  U.  S.  in  conformity  with 
laws  of  naturalization  prescribed  by  the  Congress  of  the  U.  S.;  nor 
bad  the  said  James  Read,  jr.  deceased,  at  the  time  of  his  death,  fil- 
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•d  his  declaration  to  become  a  citizen  of  the  U.  S.  as  required  by 
the  acts  of  Congress,  and  that  the  said  James  Read,  jr.  deceased, 
at  the  time  of  his  death  was  not  entitled  to  any  part  of  the  peiwaud 
estate  of  defendant's  intestate,  nor  is  the  administrator  of  the  said 
James  Read,  jr.  entitled  to  any  portion  of  the  estate,  but  that  the 
same  has  descended  and  is  due  to  William  Edmiston  and  others, 
native  and  naturalized  citizens  of  the  U.  S.  next  of  kin  to  defen- 
dant's intestate. 

To  this  there  is  a  replication,  that  the  said  James  Read,  jr.  de- 
ceased, was  next  of  kin  to  the  said  decedent,  and  was  one  of 
the  distributees  of  the  said  decedent  under  the  acts  of  assembly; 
that  the  said  James  Read,  jr.  moved  to  the  U.  S.  and  settled  him- 
self here  in  1821,  banajide^  with  the  intention  of  becoming  a  citi- 
zen of  the  U.  S.,  to  wit,  in  the  county  of  Sunuier,and  was  a  resi- 
dent of  the  U.  S.  from  the  period  aforesaid  up  to  his  death,  and  that 
at  the  period  of  the  death  of  the  said  James  Read»  sr.,  deceased,  he 
tiie  said  James  Read,  jr.,  deceased,  was  a  resident  of  the  United 
Statss. 

To  this  replication  there  is  a  demurrer  and  joinder  in  demumw. 
The  cause  came  on  fixr  argument  at  the  June  term,  184i.  The  cir- 
coit  judge  sustained  the  defendant's  4lemurrer  to  the  plaintiff's  re- 
pliccticHi  and  gave  judgment  in  faror  of  the  defendant  The  plaia* 
tiff  appealed  in  error. 

Cooki  for  the  plaintiff  in  error. 

John  J.  White,  for  defendant  in  error.  This  b  a  question  which 
depends  altogether  upon  the  construction  which  is  to  be  placed  up- 
on our  acts  of  assembly  in  regard  to  aliens.  The  first  clause  of  the 
first  section  of  the  act  of  1809,  (N.  &.  C.  87,)  is  in  these  words:  "in 
all  cases  where  any  person  within  this  state  shaH  die  intestate, 
without  issue,  and  possessed  of  any  estate,  real  or  personal,  the 
said  estate  and  idvery  part  thereof,  shall  descend  to  such  person  or 
persons  who  are  next  of  kin  to  the  said  decedent,  and  resident 
within  the  U.S.  to  the  perpetual  exclusion  of  aliens,  who  may 
Im  related  to  the  said  decedent  in  a  nearpr  degree."  An  alien  is  a 
term  well  understood  by  lawyers  and  judges;  it  is  a  term  used  in 
contradistinction  to  that  of  native  or  naturalized  citizens.  In  1st 
Black.  366,  aliens  are  said  to  be  those  who  are  bom  out  of  the 
dominions  or  the  allegiance  of  the  crown  of  England.  Chancellor 
Kent,  in  his  second  Com.  50,  (4th  Edition,)  says  that  ''an  alien  b  a 
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parson  born  out  of  the  jurisdiction  of  the  U.  S*/'  with  some  6Xcep» 
tions  which  it  b  not  important  for  the  argument  to  consider.  Im 
4th  John.  79,  it  is  laid  down  that  "he  must  be  regarded  as  an 
alieRy  who  has  emigrated  to  this  country,  after  the  declaration  of  in- 
dependence." But  at  all  events,  those  who  ha?e  emigFated  to  thip 
country  since  the  treaty  of  1783  between  Great  Britain  and  the 
U.  S.  will  be  regarded  as  aliens.  2nd  Rentes  Cknn.  69,  reo^niaed  in 
10th  Yer.  406. 

The  meaning  of  this  clause  of  the  act  then  is,  that  it  shall  de* 
scend  to  such  persons  rendent  in  the  U.  States  next  <^  kin,  wbeth«r 
native  or  naturalized cititens,  in  preference  toothers  even  nearer 
who  are  aliens.  If  this  were  not  the  true  construction  of  the  act 
of  1809,  any  person  who  had  merely  come  iiito  the  U.  Slates  upon 
business,  not  intending  to  remain,  but  still  was  for  the  time  a  rest* 
dent  of  the  U.  S»,  might  inherit  real  estate.  This  could  not  har0 
been  the  meaning  of  the  act  as  is  evident  from  the  preai&ible.  It 
did  not  intend  "to  allow  British  subjects  to  inherit  ^estates  withJA 
this  State,  when  American  citizens  are  not  allowed  the  same  right 
of  inheritance  within  the  dominions  of  the  British  King."  What, 
then,  is  the  principle  of  the  English  law?  It  is,  that  "aa  aUen  ca&P 
not  acquire  a  title  to  real  property  by  descent,  or  created  by  other 
mere  operation  of  law.  This  is  a  well  settled  rule  of  the  commoft 
law.''  2nd  Kent,  53-.  Calvin's  case,  7th  Ccd^e,  25:  1st  VenU 
Bep.  417:  3  John.  Ca.  109,  121:  4th  .Wheaton,  461:  7  do.  535: 
2nd  Black.  268.  It  cannot  be,  then,  that  under  this  clause  <^  the 
act  of  1809,  an  alien  if  as  to  inherit,  who  might  happen  to  be  a  res^ 
dent  of  the  U.  S.  as  against  native  or  naturalized  citizens. 

This  view  of  it  is  irresistibly  strengthened  by  the  second  secticMl 
of  the  act  which  says,  <' where  any  alien  has  acquired  a  right  of  suo- 
cession,"  &a,  "he  shall  be  forever  barred,"  unless  in  twelve  xnonths 
thereafter  he  becomes  a  naturalized  citizen;,  if  be  does  net,  it  shall 
descend  "to such  person  next  of  kin  who  are  resident  in  the  U.  S. 
to  the  perpetual  exclusion  of  aliens."  The  term  resident  in  this 
section  evidently  means  native  &r  Tiaturalized  cititenSf  who  are  resi- 
dent; it  must  be  presumed  therefore  that  it  has  the  same  mfwninig  in 
the  preceding  section. 

The  act  of  1819  is  to  the  same  efiect;  the  proviso  requires  the 
alien  who  has  come  to  the  U.  S.  and  settled  in  Tennessee  to  beeM)0 
a  naturalized  citizen^  or  he  shall  derive  no  benefit  from  the  «ct.  I 
isight  refer  here  likewise  to  the  act  of  1838,  page  366,  which  in 
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eonceivad  in  a  more  liberal  spirit,  although  it  has  nothing  to  do  par« 
tlcularly  with  this  question,  yet  it  will  be  seen  that  it  requires  th« 
alien  to  be  not  only  a  bona  fide  resident  of  the  U.  S.  but  also  to 
have  filed  his  declaration  to  become  a  citizen  before  the  death  of 
the  ancestor,  in  order  to  have  the  benefit  of  its  provisions.- 

If  it  is  said  there  is  a  difference  between  the  descent  of  peN 
Bonal  and  real  estate,  the  answer  is,  that  the  act  of  1809  make^ 
no  such  distinction.  It  speaks  of  both  real  and  ^^ersonal  estate, 
and  that  the  said  estate  and  every  part  thereof  shall  descend,  &c« 
And  when  the  words  are  plain  and  clear,  the  legislature  must  be 
intended  to  mean  what  they  have  plainly  expressed,  and  conse- 
quently no  room  i^  left  for  construction.  6th  Bacon,  380:  2nd 
Cranch,  386,  399.  It  is  true,  the  preamble  only  speaks  of  Ameii* 
can  citizens  being  debarred  the  right  of  succession  to  real  estate 
in  England,  as  the  cause  of  its  enactment.  But  that  will  not 
control  or  restain  the  enacting  part  of  the  statute,  where  it  is  ex- 
pressed in  clear  and  unambiguous  language,  as  is  the  case  here« 
6th  Bacon,  381:  8th  Mod.  144:  6th  Mod.  63. 

Now  it  may  be,  that  under  the  second  clause  of  the  first  section 
of  the  act  of  1809,  the  estate  of  the  decedent  would  nqt  descend  to 
the  trustees  of  the  academy,  where  he  left  relations  within  the  U. 
S.»  although  they  might  not  have  been  naturalized.  That,  howev- 
er, has  nothing  to  do  with  this  case ,  which  is  one  that  arises  under 
the  first  clause  of  the  section,  and  involves  the  question  between 
native  and  naturalized  citizens  and  aliens.  There  might  be  a  very 
good  reason,  why  the  legislature  would  be  willing  that  the  proper- 
ty of  the  deceased,  should  go  to  any  of  his  relations  within  the  U. 
S*  although  not  naturalized,  before  it  should  be  claimed  as  escheat- 
ed property;  and  yet  when  the  question  was  between  native  and 
naturalized  citizens  and  aliens,  they  should  direct  the  estate  to 
descend  to  the  former. 

If  the  case  in  10th  Yerg.  406,  of  Moart  vs.  WxIsmCs  Adminis* 
tratorSf  is  relied  on,  it  is  sufllicient  to  say,  that  that  case  was  deci- 
ded upon  the  ground,  that  complainant  was  not  an  alien,  having 
come  to  the  U.  S.  before  the  treaty  of  peace  of  1783.  That  was 
an  end  of  the  case,  and  it  was  not  necessary  to  have  decided  any 
thing  more.  The  court,  to  be  sure,  go  on  to  say,  "that  by  the  pro- 
visions of  the  act  of  1809,  she  could  claim  as  heir  of  the  deceasedf 
whatever  may  have  been  her  condition  with  respect  to  allegiance 
and  citizenship."    Under  what  clause  or  what  section  of  the  act  of 
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1809  die  would  have  beea  entiilefd^  it  is  not  said,  lliefre  may  have 
been  something  in  the  peculiar  facts  of  that  case,  (for  there  is  but 
little  of  the  proof  reported^)  that  Would  have  entitled  her  to  a  per* 
tion  of  the  estate,  under  the  same  clause  of  the  act  of  1809;  but 
this  cannot  be  regarded,!  apprehend,  as  a  decision  upon  this  statute 
in  reference  to  the  facts  of  this  case#  and  the  parties  now  before 
the  court 

REESBr  J.  delivered  the  opinion  of  the  court. 

The  question  in  this  cause  involves  the  construction  of  the  act 
of  1809,  ch.  53.  The  preamble  to  the  act  reads,  that  ''whereas 
American  citizens  are  debarred  the  right  of  succession  to  any  real 
estate,  which  might  descend  to  them  by  the  death  of  relations  in 
the  kingdom  of  Great  Britain,  and  whereas  it  is  inconsistent  with 
the  protection  which  this  State  owes  to  its  citizens  to  allow  British 
subjects  to  inherit  estates  within  this  State,  when  American  citi^' 
tens  are  not  allowed  the  same  right  of  inheritance  within  the  do- 
minions of  the  British  King.  Wherefore,'*  &c.  Upon  this  pre- 
amble, it  is  obvious  to  remark,  that  the  assumption  which  it  con- 
tains is  erroneous,  for  the  subjects  and  citizens,  respectively  of  the 
two  countries  indicated,  at  that  time,  bore  towards  each  other,  as  to 
questions  of  succession  and  inheritance,  the  precise  reciprocal  rela^ 
tions  which  are  intimated  as  being  proper,  being  alike  entitled  to 
succession  in  personal,  and  alike  barred  from  inheritance  in  real 
property.  The  first  section  of  the  act  contains  the  following  proi« 
visions:  ''In  all  cases  where  any  person,  within  this  State^  shall 
die  intestate,  without  issue,  and  possessed  of  any  estate,  real  or 
personal,  the  said  estate  and  every  part  thereof  shall  descend  to 
such  person  or  persons  who  are  next  of  kin  to  the  said  decedent, 
and  residents  within  the  United  States,  to  the  perpetual  exclusion 
of  aliens,  who  may  be  related  to  the  decedent  in  a  nearer  de- 
gree." 

In  what  sense  is  the  term  "alien'*  here  used?  Is  it  intended  to 
include  persons  of  foreign  birth,  not  naturalized,  although  "resi- 
dent," and  having  their  domicil  within  the  U.  States?  or  is  it  inten- 
ded to  apply  to  foreigners  only,  as  well  by  residence  as  birth?  In 
favor  of  the  former  sense,  it  may  be  remarked,  that  it  is  more  con- 
sistent with  the  scope  of  the  preamble,  the  "protection"  therein 
mentioned,  being  intended  in  favor  of  those  who  owe  allegiance 

to  our  laws  and  institutions,  and  against  the  foreign  subjects  of 
66 
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Great  Britain.  Moreover,  the  estate  is  to  descend  to  the  next  of 
kin  of  the  decedent,  resident  within  thelJ.  S.,in  contnulistinctim  te 
aliens,  who  are  excluded  indeed,  throughout  this  statute,  in  every 
instance.  The  persons  to  take  are  described  as  residents  merely 
within  the  United  States,  not  as  citiiens  or  American  citisens, 
terms  used  in  the  preamble  only. 

The  framers  of  the  law  seem  to  have  been  studious,  except  in 
the  inartificial  use  of  the  term  '^alien,'*  to  exclude,  throughout  the 
statute,  the  use  of  words  that  might  interfere  with  our  denizen 
population.  So  to  have  interfered,  would  have  been  in  express  con- 
flict with  the  liberal  feeling  uniformly  acted  on  by  the  American 
States  towards  that  class:  a  policy  expressly  announced  by  our 
own  legislature,  as  having  been  permanently  that  of  the  United 
States,  in  their  preamble  to  the  act  of  1819,  ch.  36.  The  next 
clause,  in  section  1st,  to  that  above  extracted,  is  as  follows:  *' And 
in  all  cases  where  any  person  dying  as  aforesaid,  shall  have  no  re- 
lations within  the  U.  States,"  *nhen  the  county  academy  shall 
take,**  &c  The  first  clause  gives  the  estate  to  the  next  of  kin  of 
the  decedent,  ^'resident  within  the  U.  States,^  excluding  aliens,  to 
wit,  foreign  residents.  The  second  clause  gives  it  to  the  county 
academy,  when  the  person  dying  has  no  relations  within  the  Uni- 
ted States.  '^Residents  within  the  U.  S.,"  '^relatives  within  the  U. 
S."  are  the  terms  selected,  and  not  citizens,  or  American  citizens, 
as  descriptive  of  the  next  of  kin,  and  are  used  in  contradistinction 
to  the  term  ''alien." 

If  it  were  necessary  to  pursue  the  second  section,  it  would  be 
found  still  more  strikingly  to  exhibit  this  contradistinguished  use  of 
the  terms,  resident  and  alien,  so  as  to  make  it  manifest,  that  the  le- 
gislature did  not  intend  to  take  the  estate  from,  but  on  the  contrary 
to  give  it  to,  a  resident  relation,  although  of  foreign  birth,  domicil- 
ed among  us  at  the  time  of  the  death. 

Another  consideration  may  be  su^ested,  that  it  is  not  proper  to 
amplify  by  construction,  a  statute  which  upon  its  face  shows  that 
its  framers  were  mistaken  as  to  the  existing  state  of  the  law,  espe- 
cially, where  such  amplified  construction  makes  it  conflict  still  more 
with  the  liberal  spirit  of  the  American  States  on  this  subject. 

We  are  of  opinion,  therefore,  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  case  be  remanded,  in  order  that  the 
jury  may  enquire  into  the  damages. 
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Elkins  vs.  The  Statb. 

1.  No  length  of  timo  rradera  a  noisanoe  lawiUl,  or  estops  the  State  from  abating 
it,  and  punishing  the  person  who  creates  such  nuisance. 

2.  A  mueh  shorter  period  will  suffice  to  establish  a  right  in  the  State  to  the  use 
of  the  land  of  an  indiTidual  Ibr  highway  purposes,  than  to  show  tliat  a  private 
person  has  a  right  to  the  estate  of  which  he  is  possessed. 

3.  Where  the  traTelUng  public  had  lor  ten  jears  actually  oeased  to  use  a  por- 
tion of  a  road  established  bj  public  authority,  aud  had  by  uter  acquired  a  right 
to  a  portion  of  the  land  of  the  trustees  of  a  church  for  highway  purposes,  instead 
of  said  portion  of  old  road :  Held,  that  the  acquisition  of  a  right  of  way  over 
the  land  of  the  trustees  did  not  estop  the  State  from  asserting  its  claim  to  the  old 
road,  nor  shield  the  indiTidiial  obstructing  it  from  punishment. 

Thb  case  was  argued  by  Mr.  Long  for  the  plaintiflTiD  error,  and 
by  the  Attorney  General  for  the  State,  and  the  following  authori- 
ties cited  and  discussed:  Woolwich  on  Ways,  4  Law  Lib.  9:  2 
Starkie,  page  666:  3  Starkie,  Title  Prescription:  11  East,  56:  7 
Wheaton,  59:  Cro.  Ch.  267:  Roscoe,  452:  1  Russell,  274,  286:  2 
Hild.  Ab.  of  American  Law  of  real  estate,  Tit'Easement:  2  Ma- 
son, 313. 

Rbbsb,  J.  delivered  the  opinion  of  the  court* 

Elkins  was  indicted  in  the  circuit  court  for  Bedford  county  for  a 
nuisance,  by  keeping  up  a  fence  across  the  highway,  and  thereby 
obstructing  the  public  in  the  use  of  it.  The  proof  shows  that  ma- 
ny years  since,  a  highway  established  by  public  authority  passed 
over  the  ground,  across  which  the  fence  in  question  has  been  built. 
That  a  meetinghouse,  placed  upon  an  acre  of  land,  owned  by  the 
trustees  of  a  church,  was  not  far  distant  from  the  highway,  and 
that  the  worshippers  at  the  church,  in  going  to  and  from  it,  diver-  * 
ged  from  the  public  highway,  and  thus  formed  a  road,  somewhat 
nearer  through  the  church  lands,  upon  which  the  general  travel- 
ling public  chiefly  passed,  for  the  last  ten  years.  That  about  six 
years  since,  the  fence  in  question  was  built  across  the  highway  by 
the  former  owner  of  the  tract  now  occupied  by  the  defendant;  that 
since  that  time  the  public  have  exclusively  used  the  new  way 
through  the  church  grounds.  The  trustees  of  the  church  were 
dissatisfied  with  this  use  of  their  land,,but  disliked  to  institute  a 
prosecution  on  the  subject.  Defendant  has  been  owner  of  the  pre- 
mises, of  whi^h,  the  fence  across  the  highway,  is  a  part,  for  four 
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years,  and  two  yoan  since  was  duly  notified  to  remove  the  ob- 
struction, which  he  failed  to  do. 

No  change  had  been  made  in  the  highway  by  public  authority. 
Upon  this  state  of  the  case,  his  Honor,  the  circuit  judge,  charged 
the  jury,  that  if  from  the  length  of  time,  the  public  had  used  the 
new  way,  and  the  acquiescence  of  the  trustees  of  the  church,  ta- 
ken together,  they  thought  the  new  way  had  been  dedicated  to  the 
public  use,  then  such  new  way  would  be  substituted  for  the  old 
highway,  and  the  defendant  would  not  be  guilty.  The  jury  found 
the  defendant  guilty,  and  the  court  refused  to  grant  a  new  trial 
The  defendant  here  objects  to  the  chaige  of  the  court  above  sta- 
ted, and  insists  that  it  was  erroneous.  And  we  think  it  is*  But  the 
error  is  in  favor  of,  but  not  against  the  defendant 

For  if,  as  between  the  public  and  the  trustees  of  the  church,  the 
circumstances  were  such,  as  to  amount  to  a  dedication  by 
the  trustees  to  the  public  of  a  right  of  way  over  the  church 
lands,  it  would  by  no  means  follow  from  that,  that  the  defendant 
had  thereby  acquired  a  right  to  close  up  the  pre-existing  highway. 
The  grounds  and  principles  upon  which  such  dedication  would 
arise,  would  by  no  means  operate  in  deprivation  of  the  public  right. 
In  the  absence  of  evidence  to  show  the  establishment  of  a  highway 
by  public  authority,  it  is  made  out  at  common  law  by  showing  that 
the  public  have  used  and  enjoyed  it,  and  their  actual  occupation  o{ 
it  for  a  considerable  space  of  time,  without  interruption,  affords  a 
strong  presumption  of  a  right  to  use  it,  and  a  much  shorter  period 
of  possession  will  suffice  to  indicate  a  right  in  the  public,  than  to 
show  that  a  private  person  has  a  right  to  the  estate  ef  which  he  is 
possessed.  3  Starkie,  666.  But  when,  by  the  proper  action  of 
public  authority,  a  highway!  s,  as  here  established,  and  used,  over  the 
lands  of  a  citizen,  and  he  turns  aside  the  public,  by  obstruction, 
from  its  use  and  enjoyment,  the  public  may,  almost  at  once,  per- 
haps, by  force  of  such  circumstances,  have  the  new  way  dedica- 
ted to  their  use;  but  does  the  obstructor,  thereby,  andeo  i7uta$iti^ 
become  re-invested  and  free  from  the  easement  of  the  public  high- 
way? 

What  length  of  forbearance  on  the  part  of  the  public,  to  prose- 
cute him  for  the  obstruction,  or  to  abate  it,  will  make  him  cease  to 
be  a  wrong  doer,  and  conclude  [and  estop  the  public  from  the 
assertion  of  its  right?  He  continues  to  be  a  wrong  doer,  and 
t))e  way  obstructed  continues  to  be  a  public  way.  Because  the 
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puUic  may  use  the  new  way»  and  acquire  a  right  to  the  new  way, 
they  do  not  thereby  lose  the  right  to  their  old  way.  When  the 
obstructor  of  a  highway  q)eak8  of  prescription  on  his  part,  or 
abandonment  on  the  part  of  the  puUic,  he  is  met  by  the  maxim, 
nuttum  tempus  occurritf  See  See  this  principle  illustrated  and  en- 
finced  by  Justice  Story,  in  the  case  of  the  UnUed  States  vs.  JSosr, 
9  Mason,  312.  We  are  of  opinion,  therefore,  that  the  verdict  and 
judgment  of  the  circuit  court  are  right,  and  they  are  affirmed. 


Hiu  vs.  Csosbt's  Adm*rs. 

StrajlionM  holding  notes  on  Brown,  to  which  Hill  wm  aecuiitj,  agreed  to  take 
new  notes  of  Hill  and  Brown,  payable  at  a  later  date  to  himself,  and  surrender 
the  old  notes.  Hill  made  the  notes  in  conformity  with  the  agreement,  and  gave 
them  to  Brown  for  signature  and  deKrery.  Tbey  were  tendered,  and  Strayhonie 
mhaed  to  take  them,  and  thereupon  Brown  sold  them  to  Crosby,  at  a  laige  di^ 
floqnt,  with  his  own  endorsement  thereupon :  Held, 

let.  That  Greeby  had  no  equitable  claim  on  the  notes  against  HiU,  they  being 
payable  to  Strayhome,  and  endorsed  to  Croeby  by  Brown. 

9nd.  That  although  a  judgment  had  been  rendered  at  law  on  the  notes,  and  the 
delendant  had  teiled  to  jdead  mm  eHfaetum^  chancery  would  relieve,  the  defence 
at  law  being  by  no  means  a  oiear  and  nneaibarrasBed  one. 

This  bill  was  filed  in  the  chancery  court  at  Columbia,  and  came 
on  for  final  hearing  at  the  September  term,  1841,  on  the  bill,  an* 
swer,  replication  and  proof. 

Bramleit,  chancellor,  presiding,  being  of  the  opinion,  that  Brown 
had  firaudulently  transferred  the  notes  to  Crosby,  under  circum- 
atances  that  indicated  to  Crosby  the  firaud  of  Brown,  and  that  Hill 
had  not  a  clear  and  unembarrassed  defence  at  law  against  the  suits 
instituted  against  him  on  the  notes,  rendered  a  decree  for  a  perpet- 
ual injunction  against  the  enforcement  of  the  judgments. 

The  administrators  of  Crosby  appealed. 

Nickolsonf  for  Hill. 

,  for  the  administrators. 
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GuxMOff  J.  delivered  the  opinion  of  the  court.  ' 

1st  The  first  question  in  this  case  is*  whether  the  complauiant 
could  have  made  an  effectual  defence  at  law? 

The  bill  alleges,  that  the  notes,  upon  which  the  judgments  (now 
sought  to  be  enjoined)  were  obtained,  were  executed  by  Brown 
and  the  comphdnant,  as  his  surety,  to  Strayhome,  in  pursuance  of 
an  agreement  previously  made  between  Brown  and  Strayhome, 
that  they  would  be  received  by  the  latter  in  discharge  of  several 
notes  held  by  him  on  Brown  and  complainant,  in  which  complain- 
ant .was  Brown's  surety.    The  notes  were  executed  payable  to 
Strayhome,  and  delivered  to  Brown,  the  principal  obligor,  to  be 
by  him  handed  over  to  Strayhome,  in  pursuance  of  the  aforesaid 
agreement    Strayhome  refused  to  receive  them,  as  he  had  agreed 
to  do,  and  Brown  fraudulently  sold  them  to  Crosby  at  a  discount 
of  twenty-five  per  cent,  without  any  endorsement  from  Strayhome. 
This  statement  of  the  bill  is  substantially  proved,  and  upon  these 
fiusts,  the  question  arises,  whether  the  complainant  could  have  sua* 
tained  a  plea  of  non  es^ /oc^vm?  As  Strayhome  had  agreed  wi& 
Blown  to  receive  these  notes  in  payment  o(  those  he  already  held, 
and  the  fact  of  this  agreement  was  communicated*  to  Hill,  the  com- 
plainant, who  thereupon  executed  the  notes,  and  delivered  them 
to  Brown  for  Strayhome,  it  may  well  be  questioned,  whether  he 
could  afterwards  maintain,  that  there  was  no  delivery  to  Stray- 
home.  Although  there  was  no  express  agency  on  the  part  of  Brown 
for  Strayhome,  yet,  as  the  negotiation  was  conducted  by  him,  and 
was  to  be  consummated  by  reason  of  his  own  connection  with  the 
transaction,  through  his  agency,   the  delivery  of  the  notes  to 
Brown  for  Strayhome,  very  probably  placed  them  beyond  the 
power  of  the  complainant  to  re-call,  and  entitled  Strayhome  to  the 
possession  of  them  upon  surrendering  the  old  notes.    If  thb  be  so, 
the  delivery  to  Brown  was  a  delivery  to  Strayhome,  ia  legal  con* 
templation,  so  that  the  suits  at  law  in  the  name  of  Strayhome  far 
the  use  of  Crosby's  administrators,  could  not  have  been  successful- 
ly defended  under  the  plea  of  mm  est  factum. 

But  a  court  of  chancery  refuses  to  take  jurisdiction  in  such  cases, 
only,  when  there  has  been  a  trial  at  law,  and  the  party  has  neglec- 
ted to  avail  himself  of  a  clear  and  unembarrassed  defence  which  he 
might  have  made.  In  this  case  it  cannot  be  affirmed  that  complain- 
ant's defence  upon  the  plea  of  non  est  factum  was  clear  and  without 
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embarrassment.  If  he  could  not  make  tiat  defence,  as  the  notes 
were  under  seal,  he  was  without  remedy  at  law,  and,  therefore, 
the  trial  there,  is  not  in  the  way  of  this  court,  in  affording  that  re* 
lief  which  the  merits  of  the  case  may  demand. 

2nd.  The  next  and  remaining  question  is,  whether. the  complain- 
ant is  entitled,  upon  the  facts  before  stated,  to  be  relieved  against 
these  judgments?    And  we  think  he  is. 

The  notes  were  executed  for  the  special  purpose  of  being  placed 
in  the  hands  of  Strayhome,  in  payment  of  a  debt  for  which  the 
complainant  was  liable.  Had  Strayhome  taken  them,  and  ad* 
vanced  money  upon  them  to  Brown,  still  retaining  the  old 
notes,  knowing  they  had  been  executed  by  Hill  in  pursuance  of 
his  own  agreement  with  Brown,  and  that  Hill  had  entrusted  them 
to  Brown  to  carry  out  that  agreement,  it  would  be  most  dear  that 
he  would  have  been  as  guilty  of  a  gross  fraud  in  buying  as  Brown 
would  have  perpetrated  in  selling  the  notes.  But  Crosby  could 
have  been  in  no  better  situation,  even  had  he  obtained  the  notes 
from  Strayhome,  without  endorsement,  and  not  in  the  course  of 
trade,  than  Strayhome  himself,  aiid  all  the  equities  which  Hill 
would  have  had  against  Strayhome  would  have  existed  against 
Crosby.  The  facts,  however,  make  the  case  much  stronger  against 
Crosby  than  the  one  supposed. 

Brown,  the  principal  obligor,  traded  him  the  notes,  and  endorsed 
them.  He  saw  they  were  payable  to  Strayhome,  and  were  not 
endorsed  by  him;  and  with  all  this  reason  to  awaken  sospiciont 
he  purchased  them  at  a  heavy  discount.  Standing  in  this  predica? 
ment,  he  has  no  equity  to  oppose  that  of  the  complainant 

Let  the  decree  be  affirmed. 


] 
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CAniHOER   VS,  SfTLUVAlf. 


1.  F«lt»beqdeftibtdcertiiiidavMtolii«wUB  Ant  Kfe,  aad  mt  her  dMth  to  hb 
dai^terAnn,wiJ^ofSiiUifan.  SoUivaa  having  porohMed  the  Kfc  estate,  nid 
and  deUTered  the  slaYee  to  Capiinger  and  cKed,  leaving  the  tenant  for  Hfe*  and  Abb 
his  wife  aUf  e :  Held,  that  on  the  death  of  the  tenant  for  life,  (he  davee  b«loiiged  t» 
Am  SnBivaii. 


3.  Noaeagnmentbj  the  hniband  of  reremonarj  choeet  in  action,  or  other 
eqnitaMe  interests  of  the  wife,  even  with  her  consent  and  Joining  in  the 
It,  will  eselnde  her  right  of  Burvirorahip^ 


This  is  an  appeal  in  error  from  the  circuit  court  of  Smitb 
county. 

-  Burton f  for  the  plaint^  in  error,  cited,  3  John.  Ch.  R  206:  9 
Storjr,  631:  Clancy,  442:  3  Atk.419:  10  Yes.  90:  3  Kent,  141: 
Clancy,  137-&-9:  1  an4  3  Law  Lib.  141,  143:  13  Yes.  437: 
3  Atk.^:  3  Cruise,  371:  5  John.  Cb.  R.30B:  3  Cowen»  590*. 
1  Yerg.  413:  10  Yerg.  190. 

CartUhers,  for  defendant  in  error. 

Rkbb,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  detinue  for  slaves.  The  prqierty  in  ques^ 
tion  was  bequeathed  by  the  last  wSl  and  testament  of  Boling  Felts 
to  his  wife,  for  life,  and  after  her  death  to  Ann  SulHvatt,  the  plani' 
tiffin  this  suit,  then  the  wife  of  William  Sallivan,  and  the  said  Wii- 
Uam  was  appointed  eiecutor  of  the  will.  He  duly  iock  upoo 
himself  that  office,  and  in  1819,  purchased  of  Mary  Felts,  testator'^ 
widow,  the  pmperty  in  question,  for  the  sum  of  one  hundred  dd^ 
lars  per  annum,  to  be  paid  to  her  during  her  life. 

In  1830,  Mary  Felts  acknowledged  in  writing  her  reception  of 
a  sum  in  gross,  from  William  Sullivan,  in  satisfaction  of  her  annui- 
ty. Subsequently,  in  the  same  year,  William  Sullivan  conveyed 
the  slaves,  for  a  valuable  consideration,  to  Caplinger,  the  defendant* 
and  put  him  in  possession  thereof,  he,  himself,  having  been  possess^ 
ed  of  them  from  the  time  of  his  purchase  in  1819,  William  Sulli- 
van died  in  1835.  Mary  Felts,  the  owner  of  the  slaves  for  life, 
and  Ann  Sullivan,  the  wife  of  William,  to  whom  they  were  limited 
in  remainder,  surviving.    Mary  Felts  died  in  1838. 

These  facts,  in  the  circuit  court,  were  found  by  the  jury  in  m 
special  verdict,  and  judgment  thereon  was  pronounced  by  his  honor 
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the  circuit  judge,  in  favor  of  Aan  Sullivan,  the  plaintiff,  and  the 
defendant,  Caplinger,  has  appealed  in  error  to  this  court. 

Justice  Story,  in  his  Commentaries  on  Equity,  paragraph  1413f 
states  it  as  a  principle,  that  *'no  assignment  by  the  husband,  of  re- 
versionary choses  in  action,  pr  other  reversionary  equitable  in- 
terests of  the  wife,  even  with  her  consent  and  joining  in  the  assign- 
ment, will  exclude  her  right  of  survivorship/'  The  assignment, 
he  adds,  *^is  not,  and  cannot  from  the  nature  of  the  thing,  amount 
to  a  reduction  into  possession  of  such  reversionary  interests." 

The  general  principle  thus  laid  down,  we  find  to  be  abundantly 
sustained  by  authority^  and  particularly,  by  the  leading  cases  on 
the  subject,  Purdew  vs.  Jacison,  1  Russ.  1,  determined  by  Sir 
Thomas  Plummer,  Master  of  the  Rolls,  and  the  case  of  Manner  vi. 
Morton^  3  Russ.  65,  determined  by  Lord  Chancellor  Lyndhurst, 
16th  April,  1827. 

The  point  settled  in  the  last  case,  b,  that  where  husband  and 
wife,  assign  to  a  purchaser,  for  valuable  consideration,  a  share  of 
an  ascertained  fund,  in  which  the  wife  has  a  vested  interest  in  re- 
mainder, expectant  on  the  death  of  a  tenant  for  life,  and  both  the 
wife  and  tenant  for  life,  outlive  the  husband,  the  wife  is  entitled  by 
right  of  survivorship,  to  claim  the  whole  of  the  share  of  the  fund, 
against  such  particular  assignee  for  valuable  consideration.  The 
Lord  ChanceUor  refers  to  the  principal  cases  relied  on,  on  either 
side,  aB<i  particularly  to  the  case  before  Sir  Thomas  Plummer,  and 
concludes,  after  considering  the  question  in  all  its  bearings,  and 
the  authorities  and  principles  on  the  one  side,  and  on  the  other,  that 
the  judgment  of  the  Master  of  Rolls,  in  Ptfr(2eu7  vs.  Jackson^  was 
right,  and  that  the  husband  dying  while  the  wife's  interest  con; 
tinned  reversionary,  had  no  power  to  make  an  assignment  of  pro- 
perty of  this  description,  which  shall  be  valid,  against  the  wife  sur- 
viving. 

But  it  is  urged  on  behalf  of  the  defendant,  in  this  case,  that  the 
husband  did  not  diOf  while  the  wife's  Interest  in  the  property  con- 
tinued reversionary;  for  it  is  said,  that  the  reversionary  character 
of  the  interest  was  terminated  by  the  purchase  on  the  part  of  the 
husband,  from  the  tenant  for  life.  But  this,  we  think  is  not  so. 
For  if  after  this  purchase,  the  husband  had  died,  without  assign- 
ment, can  it  be  doubted,  that  the  peraonal  representative  of  the 
husband,  would  have  been  entitled,  during  the  existence  of  the  ten- 
67 
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ant  for  life,  to  thepropeity  in  question,  and  after  that,  that  the 
wife  would  have  been  entitled  by  survivorahipT 

The  wife  had  no  interest  in  the  husband'^  purchase;  he  stood  in 
the  place  of  tenant  for  life.  The  tenancy  for  Ufe  still  continued, 
and  the  reversionary  interest  unafiected  by  such  purchase,  could  not 
commence  in  possession,  till  the  life  estate  terminated.  The  hos- 
band  possessed  the  slaves,  but  he  possessed  them  as  purdiaser, 
not  as  Ausbandfand  his  title  and  possession,  were  of,  and  commeBsur' 
ate  with,  the  life  estate,  and  that  only.  Here  was  no  merger  of 
estates.  The  life  estate  belonged  to  the  husband  solely,  and  abso- 
lutely as  purchaser;  the  reversionary  interest  or  remainder^  to  hus- 
band and  wife,  in  right  of  the  wife^  and  liable  to  become  his  abso- 
lutely by  survivorship.  If  the  husband,  having  assigned,  had  con- 
tinued to  live  till  the  life  time  estcte  had  terminated,  then,  indeed, 
as  a  court  of  chancery  views  such  assignment  as  an  agreement  to 
ass^n  when  in  his  po#er,  and  considers  that  also  as  done,  which 
ought  to  have  been  done,  the  assignee  for  a  valuable  consideratiott, 
would,  in  equity,  have  been  entitled  to  the  properly. 

We  have  been  referred  by  defendant's  counsel  to  the  case  of 
Pinckard  vs.  Smith  arid  wife^  Lit  toll's  Select  Cases,  331,  as  bear- 
ing on  this  question.  The  eourt  in  that  cade,  seamed  to  be  rf  ofMft* 
ion,  that  a  vested  remainder  \ti  a  slave,  occurring  to  the  wifedimi^ 
coverture,  so  far  vested  in  the  husband,  as  that  he  Would  be  enti- 
tled to  recover  the  same,  without  administraticm  on  the  wife*^ 
estate.  But  they  also  state  it^  as  their  opinion,  that  it  does  not  so 
vest,  as  to  defeat  the  wife  of  her  right  by  survivorship^  The  case, 
whether  properly  determined  or  not,  can,  therefore,  be  no  author- 
ity bearing  upon  the  case,  at  the  bar. 

Upon  the  whole,  we  are  of  opinion,  that  the  circuit  court  pro^ 
nounced  the  proper  judgment  upon  the  special  verdict,  and  we, 
therefore,  affirm  that  judgment 
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Heifi.Y  ««.  NsAL. 

NeaU  the  owner  of  a  6eld,  leased  eij;bt  aoree  thereefto  Henljr,  the  whole  being 
apder  a  common  enclosure,  without  apj  division  fence.  Neal  turned  his  stock 
upon  the  ground  possessed  by  himself,  and  they  went  thence  to  the  land  occupied 
by  Heoly,  aad  donsumed  bis  crop :  Held, 

1st.  Heflly  was  not  bound  to  erect  a  division  fence,  nor  to  aver  in  his  dedara- 
tton  that  Meal  was  bottod  ce  do  ao. 

2nd.  Neal  hnving  leased  the  land  to  Henly,  liad  no  right  to  prevent  him  from 
reaping  the  full  benefit  thereof,  and  tha  removing  of  the  enclosure  so  as  to  let  in  his 
stock,  was  tm  actionable  injury. 

3rd.  The  injary  being  the  immediate  and  direct  consequence  of  the  act  of  Neal, 
and  thrs  act  having  been  jrillail,  trespass  vi  H  mmUs  was  the  appropriate  and  only 
jenedy- 

This  action  was  instituted  in  the  circuit  court  of  Sumner  coun- 
ty, and  tried  before  Judge  Maney,  at  the  February  term,  1841. 
A  verdict  was  rendered  in  favor  of  the  plaintiflT,  and  the  judgment 
arrested. 

The  plaintiff  appealed  in  error. 

OteUoU  lor  the  plaintiiC 
WhUcf  for  the  defendant. 

GitBBN,  J.  delivered  the*  opinion  of  the  court. 

Thi«  is  «o  action  on  the  case.  The  declaratioo  states  the  cause 
,of  action  as  Ibllows : 

'*For  i|uLt  whereas,  heretofore,  to  wit,  thjB  plaintiff  on  the  1st 
day  of  August,  1840,  and  previous  thereto,  to  wii,  from  the  1st 
4ay  of  January,  1840,  till  ibe  Istxlay  of  August  as  aforesaid,  had 
leasedIandoftbe4e£Bndant  and  was  peaceably  possessed  thereof, 
and  had  in  cultivation,  to  wit^  in  corn  growing,  o  field  of  eight  and 
«a#-fi»w:itb  acres,  lyisg  in  the  county  of  Sumner,  which  eight  and 
oiie-fourth  acires  in  cultivation a8aforesaid,was.enclosed  by  a  fencei 
which  likewise  enclosed  an  adjoining  field  of  oats,  of  the  defend* 
ant's,  without  there  being  any  division  fence  between  the  said  fields, 
and  Uiereon  the  said  Greath  Nealt  on  the  1st  day  of  August,  1810, 
withoot  tb9  permission,  and  against  plaintifTs  orders,  turned  his 
stock  into  his  said  field  after  having  taken  ofi*  his  oats,  consisting 
of  about  100  head  of  hogs,  thirty  head  of  cattle,  horses,  &c.,  and 
iihM  and  there,  the  said  stock  of  hogs,  cattle  and  horses  came  from 
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the  said  field  of  defendant,  into  the  growing  corn  of  the  plaintifi^ 
there  being  no  cross  or  dividing  fence  between  the  plaintifTs  com 
and  the  defendant's  stubble  field,  and  consumed,  eat  up  and  de- 
stroyed the  said  field  of  com  of  the  plaintiff,  of  great  value,  to 
wit,  of  the  value  of  $200,  which  the  defendant  knew  they  mrould 
do  when  he  turned  said  stock  into  the  defendant's  field;  whereap- 
on  the  plaintiff  saith  that  he  hath  sustained  damages,"  &c« 

There  was  another  coui^t  in  the  declaration,  to  which  the  de- 
fendant demurred. 

The  defendant  pleaded  not  guilty,  and  upon  this  plea  there  was 
a  verdict  for  the  plaintiff,  assessing  his  damage  at  $40. 

The  defendant  moved  in  arrest  of  judgment,  which  motion  was 
sustained  by  the  court.  A  noUi  prosequi  was  entered  as  to  the 
second  count  of  the  declaration,  and  the  plaintiff  appealed  in  error 
to  this  court. 

The  counsel  for  the  defendant,  insists  that  the  judgment  of  the 
court  below  was  correct. 

1st.  Because  there  is  no  good  cause  of  action  in  the  facts  set  out 
in  the  plaintifTs  declaration. 

The  facts  stated  in  the  declaration  are,  briefly,  that  the  plaintiff 
had  leased  from  the  defendant  eight  and  one-fourth  acres  of  ground, 
part  of  a  large  field,  for  the  year  1840,  which  he  had  planted  and 
cultivated  in  corn,  and  that  the  defendant  had  cultivated  the  re- 
maining part  of  the  field  in  oats;  that  after  the  oats  were  taken 
off,  the  defendant  turned  his  hogs  and  cattle  into  his  oats  field,  and 
there  being  no  dividing  fence  between  the  oats  and  com,  the  bogs 
and  cattle  passed  into  the  plaintiff's  com,  and  destroyed  it.  This 
statement  constitutes  a  good  cause  of  action. 

It  was  not  necessary  that  the  plaintiff  should  aver,  that  it  was 
the  duty  of  the  defendant  to  build  a  dividing  fence. 

The  defendant  having  leased  part  of  the  field  to  the  plaintiff,  the 
whole  field  being  then  enclosed,  he  had  no  ^ht  to  remove  any 
part  of  the  enclosure;  it  follows  that  he  had  no  right  to  put  his 
stock  within  the  enclosure,  so  as  to  cause  injury  to  the  plaintiff. 

The  plaintiff  was  not  bound  to  build  a  division  fence. 

When  one  man  rents  a  given  portion  of  a  field,  to  be  cultivated 
in  a  given  erop,he  is  prohibited  from  doing  any  thing,  or  so  .using 
the  remainder  of  the  field,  as  to  defeat  the  very  object  for  which 
the  tenant  had  rented  the  land. 

He  may  not  by  any  act  of  hjs,  prevent  the  tenant  from  enjoying 
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the  use  of  the  land,  for  the  purpose  for  which  he  had  rented  it.  If  he 
does  interrupt  that  enjoyment,  either  directly,  by  a  trespass  upon 
his  tenant,  or  indirectly,  by  tearing  away  portions  of  the  enclosure, 
so  that  as  a  consequence,  cattle  shall  enter  and  destroy  the  tenant's 
crop,  he  should  be  liable  for  all  the  damage. 

2nd.  It  is  contended  in  the  second  place,  that  if  the  facts  as  set 
forth  in  this  declaration,  entitle  the  plaintiff  to  maintain  an  action, 
trespass,  and  not  case,  should  have  been  brought.  The  declaration 
avers,  that  the  defendant's  hogs  and  cattle,  being  in  his  oats  field, 
came  into  the  plain  tiJBfs  com,  and  eat  it  up  and  destroyed  it 

Blackstone,  in  his  Commentaries,  (3  B.  211,)  says,  that  a  man  is 
answerable  for  the  trespass  of  his  cattle,  if  by  his  negligent  keep- 
ing, they  stray  upon  the  land  of  another,  (and  much  more  if  he  per- 
mit or  drive  them  on,)  and  they  there  tread  down  his  neighbor's 
herbage,  and  spoil  his  com  or  his  trees.  And  the  action  that  lies  for 
a  trespass  committed  upon  another's  land,  either  by  a  man  him- 
self or  his  cattle,  is  the  action  of  trespass  vi  et  armis.  6  Bac.  Ab. 
585.  In  every  trespass  upon  the  close  of  another,  force  is  implied, 
for  which  this  action  lies.  If  the  injury  complained  of,  be  only 
consequential,  upon  the  act  of  the  defendant,  case  is  the  remedy; 
but  if  immedrate,  it  must  be  trespass. 

In  the  case  before  the  court,  the  cattle  of  the  defendant  went 
upon  the  field  of  the  i^intiff,  and  destroyed  his  com.  The  injury 
was  immediate  upon  the  act  of  the  cattle,  and  as  the  owner  is  an- 
swerable for  the  trespass  of  his  cattle,  as  though  it  were  his  own, 
the  action  of  trespass  lies. 

But  the  counsel  for  the  plaintiff  in  error,  insists,  that  although 
trespass  would  lie,  yet  the  action  on  the  case,  may  also  be  sustained; 
that  in  such  case,  the  plaintiff  may  elect  to  sue  in  case  or  trespass, 
and  for  this  he  cites  and  relies  on  Chitty,  146,  and  14  John.  Rep. 
438.  Chitty  says,  *'if  the  injury  were  merely  attributable  to  ne- 
gligence or  want  of  skill,  and  not  to  the  wilful  act  of  the  defend- 
ant, with  intent  to  injure  the  plaintiff,  the  party  injured  has,  it 
seems,  an  election,  either  to  treat  the  negligence  or  unakilfulness 
of  the  defendant  as  the  cause  of  action,  and  declare  in  case,  or  to 
consider  the  act  itself  as  the  injury,  and  to  declare  in  trespass." 
Let  tis  test  the  declaration  before  us  by  the  authority. 

The  declaration  says,  that  the  defendant,  ''without  the  permis- 
sion, ind  against  the  plaintiff's  orders,  turned  his  stock  into  his 
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said  field*  that  said  stock  came  into  the  plaintiff's  corn,  and  eat  up 
and  destroyed  it,  which  the  defendant  knew  they  uxndd  do,  when 
hd  turned  said  stock  into  his,  the  defendant's  field.''  In  the  first 
place,  the  injury  complained  of,  b  alleged  to  have  been  dene  by 
the  unlful  act  of  the  defendant,  and,  therefore,  is  not  a  case  aecord- 
ing  to  the  authorities,  in  which  the  right  of  election  exbts.  But 
in  the  next  place,  the  plaintiff  in  the  declaration  has  treated  the 
act  itself  as  the  injury.  He  is  injured,  he  says,  because  the  de&iMi- 
ant  turned  his  cattle  into  his  com  field,  knowing  they  would  ge 
into  the  plaintiff's  C(Nm,  and  that  he  did  this  act  wi^uUy  against  the 
pliontiff's  <Nrders.  The  case  of  BUn  vs.  Campbell,  14  John.  433, 
goes  no  farther  than  the  passi^  cited  from  Chitty.  In  that  case^ 
4efeBdant  fired  a  pistol  and  wounded  the  plaintiff's  leg.  An  action 
on  the  case  was  brought,  and  the  court  sustained  the  acticm,  on 
the  ground  that  it  was  a  case  for  electioin*  The  court  said,  it  dear- 
ly appeared  the  act  was  unintentional ;  it  is  a  mere  case  of  netgli- 
gence*  The  action  on  the  cas^  tmght,  therefore,  be  sustained  to 
jreoover  damages  for  the  negligence.  But  even  then,  if  the  act 
iUeff^  had  been  stated,  as  the  injury,  trespass  would  have  boe«>  the 
feniedy.  But  if  it  had  been  allsged^  that  the  defendant  fired  the 
pistol  toUfuUiff  and  with  an  intent  te  injure  the  plaintiff,  no  oase 
for  election  would  have  existed. 

Although,  therefore,  we  have  been  strongly  inclined  to  sustain 
this  action,  we  feel  that  it  cannot  be  done,  unless  we  break  down 
all  distinction  between  the  actions  of  trespass  on  the  case,  and  sit  et 
armiSf  which  it  is  needless  to  say  this  court  cannot  -do. 

We  affirm  the  ju4gi»#ut. 
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Hadi^st,  et  ux.  vs.  Habpbth  Turnpike  Compamt. 

■ 

1.  The  legidatafe  may  oonstitaitioiMillj  take  prif ato  property  for  pubKc  eae^ 
menta,  and  may  incorporate  companies  with  Uke  power. 

2«  The  act  incorporating  the  Harpeth  tampike  company,  declareB^  that  the 
ohief  engineer  of  the  State  shall  sarvey  and  mark  the  most  direct  and  practicable 
route  for  the  conitruction  of  the  road,  and  makes  it  the  doty  of  the  company  to 
construct  the  road  on  the  route  thus  marked  out.  The  chief  engineer  did  not  ac- 
tually surrey  and  mark  out  the  route,  but  gave  such  a  description  of  the  route 
which  hebeHeved  the  road  should  go,  us  would  ^serre  to  guide  the  directory  in 
its  actual  location  :^'  Held,  that  this  was  not  such  a  designation  of  the  route  and 
location  of  the  road  as  would  bind  the  directory,  if  in  their  judgment  it  -was  not 
the  most  direct  and  practicable  route. 

3*  The  act  also  directs,  that  the  road  shall  be  commenced  ^^at  a  point  near  the 
place  where  the  FrankUn  Turnpike  road  crosses  Little  Harpeth.''  The  directory 
established  the  commencement  of  the  road  about  one  mile  and  a  half  ^om  the 
point  where  the  Franklin  Tarnpike  crosses  Little  Harpeth:  Held,  that  a  rea- 
sonable conformity  with  the  requisitions  of  the  act  is  all  that  can  be  requirsd,  and 
that  it  could  not  be  said  that  this  point  was  not  in  reasonable  conformity  with  the 
directions  of  the  act. 

Hadley  and  wife  filed  this  bill  in  the  chancery  court  at  Frank- 
lin, on  the  5th  day  of  March,  1840,  against  the  president  and  direc- 
tors of  the  Harpeth  turnpike  company,  for  the  purpose  of  en- 
joining the  defendants  from  the  commission  of  a  trespass,  by  the 
construction  of  a  turnpike  road  through  their  land,  under  the  act 
of  1837-8,  ch.  103,  page  141  to  148. 

This  act  creating  the  Harpeth  turnpike  company,  directs,  that 
the  road  shall  '^commence  at  a  suitable  point  near  the  place  whero 
the  Franklin  turnpike  crosses  little  Harpeth,  and  shall  terminate  at 
Riggs's  cross  roads." 

The  23nd  section  of  the  act  makes  it  the  duty  of  the  chief  en- 
gmeer  of  the  State,  so  soon  as  his  duties  woilld  permit  him,  to 
mark  out  the  most  direct  and  practicable  route  for  the  location  of 
the  road,  smd  report  the  same  to  the  governor,  &c.,  and  that  the 
route  so  survey^!  and  marked,  should  be  the  route  on  which  the 
road  should  be  constructed  by  the  company. 

The  act  also  provides,  that  if  the  service  of  the  engineer  cannot 
be  had,  that  then,  and  in  that  event  the  president  and  directors  of 
the  company,  or  their  agents,  are  authorised  to  mark  out  and  locate 
the  road. 

'     The  chief  engineer  proceeded  to  examine  the  country,  with  a 
view  to  a  designation  of  the  most  direct  and  practicable  route. 
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He  made  a  map  of  a  route ,  and  gave  a  general  descriptkni 
thereof.  He  did  not,  however,  mark  it  and  locate  the  road.  This 
map  and  letter  of  description,  or  report,  was  returned  to  the  gov^ 
emor,  and  by  him  deposited  in  the  office  of  SecreFtary  of  State,  in 
accordance  with  the  22nd  section  of  the  act  incorporating  the 
company.  He  expressed  his  regret  in  this  report,  that  he  ooold 
not  mark  out  and  locate  the  road,  but  declared  in  it  that  the  repeat 
would  sufficiently  indicate  the  route  to  the  company. 

The  route  designated  commenced  within  two  hundred  yards  of 
the  point  where  the  Franklin  turnpike  crosses  Little  Harpeth. 
The  directors^  however,  disregarded  the  indications  made  in  the 
report  of  the  engineer,  and  located  the  route  differently,  making 
it  commence  about  one  mile  and  a  half  from  the  point  where  the 
Franklin  turnpike  crosses  Little  Harpeth. 

No  depositions  were  read  on  the  hearing,  and  no  proof  offered 
to  show  that  any  injury  would  be  inflicted  upon  the  land  of  the 
complainants,  further  than  might  result  from  a  permanent  apprO' 
priation  of  a  portion  thereof  for  highway  purposes. 

The  bill  came  on  to  be  heard,  on  bill,  answer,  replication,  exhib- 
it and  report  of  the  engineer,  at  the  May  term,  1841,  Bnunlett, 
chancellor,  presiding.  He  being  of  the  opinion  that  the  complain- 
ants were  not  entitled  to  relief,  dismissed  the  bill.  Complainants 
appealed. 


MeigSf  for  the  complainants.  This  bill  is  filed  to  enjoin  a 
pass,contemplated  and  commenced  by  the  defendants,  in  constructr 
ing  a  turnpike  road  through  complainants'  farm,  under  the  act  of 
1837-8,  ch.  103,  page  141  to  148. 

The  prayer  for  the  injunction  is  based  on  a  deviation  from  the 
route  prescribed  in  the  act,  and  from  that  reported  by  the  chief  en- 
gineer, according  to  the  23nd  section  of  the  act 

1.  It  b  admitted,  of  course,  that  the  legislature  may  constitu- 
tionally take  private  property,  and  may  authorise  a  turnpike  com- 
pany to  take  private  property  for  the  purpose  contemplated  in  this 
act.  But  it  is  most  strenuously  contended,  that  if  the  location  of  a 
road  is  left  to  a  company's  discretion,  they  are  bound  in  the  exer- 
cise of  such  discretion,  honestly  and  sincerely  to  conform  to  the  le^ 
gislative  intent,  and  cannot  wantonly,  merely  for  private  convenr 
ience  sake,,  or  to  reach  some  object  not  intended  by  the  legislature, 
strain  their  authority  so  as  to  provide  for  private  wants  and  purposes. 
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S.  And  if  the  act  of  assembly  itself  exactly  ascertain  the  local* 
ity  of  the  road  from  beginning  to  end,  or  if  the  law  point  out  an 
officer,  whose  duty  it  is  made  to  designate  the  route  of  the  road, 
the  company  cannot,  after  he  has  designated  the  route,  select  anoth- 
er. These  points  are  illustrated  and  sustained  by  the  following  au* 
thorities:  2  Story's  £q.  sec.  925  to  929:  2  John.  Ch.  R.  164:  Id. 
463:  Cooper's  Eq.  R.  77:  4  Gond.  Eng.  Ch.  R.  378:  1  Ves.  Senr. 
188:  2  Dow,  519:  3  John.  Ch.R.  287:  Baldwin's  R.  218:  7  John. 
Ch.  R.  334  to  336. 

Washingtonf  for  the  company* 

TuKLET,  J.  delivered  the  opinion  of  the  court 

It  is  admitted  by  the  complainant  in  this  case,  that  the  legisla« 
ture  may  constitutionally  take  private  property  for  public  ease- 
ments, and  may  incorporate  companies  with  a  like  power.  But  it 
is  contended,  that  the  location  of  the  easement  ndust  conform  to 
the  legislative  intent;  that  in  this  case  the  Harpeth  company  have 
violated  that, 

1st.  By  commencing  the  road,  they  were  empowered  to  make, 
at  a  different  point  from  that  specified  by  the  act  of  incorporation; 
and  2nd,  because  the  location  is  not  in  conformity  with  that  sur- 
veyed by  the  chief  engineer  of  the  State,  which,  it  is  argued,  is 
made  conclusive  upon  the  company  by  the  act.  We  will  exam- 
ine these  objections. 

The  act  incorporatmg  the  company  was  passed  in  1837-8,  and 
is  to  be  found  in  the  session  acts  of  that  period,  page  141,  ^h.  103. 
The  first  section  prescribes  as  the  commencement  of  the  road,  a 
point  near  where  the  Franklin  turnpike  crosses  Little  Harpeth. 
The  proof  shows  that  it  is  made  at  a  point,  about  one  mile  and  a 
half  from  that  place;  and  the  question  is,  is  this  distance  near  that 
point?  We  think  it  is;  what  is  near ,  is  a  difiicult  thing  to  argue 
about,  and  we  shall  not  attempt  it;  let  it  suffice,  that  a  reasonable 
conformity  with  the  requisitions  of  the  act  is  all  that  can  be  requi- 
red, and  surely,  it  would  be  difficult  to  say,  that  a  difference  of  a 
mile  and  a  half  is  unreasonable. 

The  22nd  section  makes  it  the  duty  of  the  chief  engineer  of  the 

State,  as  soon  as  his  official  duties  will  permit,  to  survey  and  mark 

out  the  most  direct  and  practicable  route  for  the  construction  of 

the  road,  and  report  the  same  to  the  Governor  of  the  State,  who 
68 
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•hall  file  the  same  in  the  office  of  the  secretary  of  the  State »  and 
makes  it  the  duty  of  the  company  to  cause  the  road  to  be  con- 
structed upon  the  route  thus  surveyed  and  marked  out. 

It  cannot  be  questioned,  that  if  the  chief  engineer  of  the  Statet 
has  in  pursuance  of  the  statute,  surveyed  and  marked  out  the  route 
for  the  road,  the  company  is  bound  by  it;  but  has  he  done  so?  We 
think  not;  a  reference  to  his  report  will  show  thb  plainly.  He 
says  in  his  report,  "it  is  to  be  regretted,  that  want  of  proper  time, 
will  not  allow  me  to  make  an  actual  location  of  the  road,  and  as 
that  cannot  be  done,  I  deem  it  proper  to  give  such  description  of 
the  route,  as  will  be  sufficient  to  fix  its  actual  position,  with  near 
approximation,  and  such  as  will  guide  the  directory  of  the  compa- 
ny in  its  actual  location."  Now  it  is  manifest  that  this  is  not  a 
surveying  or  marking  out  of  the  road,  and  was  not  so  considered 
by  the  engineer,  for  he  says,  "it  will  serve  to  guide  the  directory  in 
its  actual  location;"  a  thing  merely  intended  to  aid  them  in  marking 
it.  Then  the  road  has  not  been  surveyed  and  marked  out  by  the 
engineer.  What  is  the  consequence?  The  same  section  of  the 
act  provides  that  in  case  the  services  of  the  engineer  cannot  be  ob- 
tained, the  route  for  the  road  shall  be  marked  out  according  to  the 
provisions  of  the  6th  section  of  the  act,  which  empowers  the  direc- 
tors, or  a  majority  of  them,  or  such  person  as  they  may  appoint,  to 
locate  the  route  of  the  road.  This  they  are  doing,  and  so  far 
as  this  case  shows,  in  reasonable  conformity  with  their  grant. 

The  oomplainant,  then,  has  no  right  to  stop  them,  and  the  injunc- 
tion heretofore  granted  him  will  be  discharged,  and  his  bill  dis- 
missed. 
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Martin  vs.  Ewing*  et  als. 

1.  A  neglect  to  ^^e  notice  to  the  drawer  of  a  bill  of  exchange  of  the  non-accep* 
tance  and  protest  thereof,  may  be  waired  by  a  payment  of  part  or  promise  to  pay, 
if  each  payment  or  promise  to  pay,  is  made  with  knowledge  of  the  facts  by  the 
drawer  by  which  he  was  discharged. 

3.  Sach  promise  to  pay,  or  part  payment,  with  knowledge,  amoants  to  an  ad- 
mission that  the  bill  of  exchange  has  been  duly  presented,  dishonored,  and  due  no- 
tice thereof  giTen ;  and  if  proyed,  sustains  a  declaration  Jn  the  usual  form  char- 
ging due  presentment,  protest  and  notice. 

3.  Where  a  bill  was  protested  for  non-acceptance  and  the  drawer  discbaiged  by 
the  failure  of  the  holder  to  give  notice,  and  without  a  knowledge  of  his  discharge, 
promised  on  a  new  eonsideraHonthtkthe  would  pay  the  bill:  Held,  that  he  was  lia^^ 
ble  on  a  special  count,  stating  the  facts,  but  not  on  a  count  charging  due  praMn- 
tation,  protest  and  notice. 

Ewing  and  others,  surviving  partners  of  Leigh,  Maddux  &>  Co., 
instituted  this  action  of  assumpsit,  in  the  circuit  court  o!  Samner 
county,  against  P.  W.  Martin,  the  drawer  of  the  bill  of  exchange 
on  Charles  W.  Allen,  of  Mississippi,  for  the  sum  of  $380  18,  which 
was  protested  for  non-acceptance.  It  was  tried  before  Judge  Ma- 
ney,  at  the  October  term,  1841,  and  a  verdict  and  judgment  render- 
ed in  favor  of  the  plaintifis.  Martin  appealed  in  error. 

ChtUdf  for  the  plaintiff  in  error,  admitted  that  a  promise  by  the 
drawer  to  pay  a  bill  protested  for  non-acceptance,  was  a  waiver  of 
the  want  of  due  noticei  if  the  drawer  made  the  promise  with  a 
knowledge  that  he  was  discharged.  Here,  however,  there  was  no 
knowledge,  and  consequently  no  waiver.  No  man  cam  be  presum- 
ed to  intend  to  waive  a  legal  defence  against  a  liability  when  he  sup- 
poses already  that  he  is  liable. 

But  it  b  attempted  here  to  charge  the  plaintiff  on  the  ground 
that  he  made  a  promise  to  pay  the  bill,  founded  on  a  new  consid- 
eration. This  is  a  new  contract,  not  declared  on  in  the  plaintiflfs' 
declaration,  and  to  which  the  defendant  was  not  called  to  an- 
swer. Evidence  of  such  a  contract  was  not  admissible  under  the 
declaration  averring  due  presentment,  protest  and  notice.  See  1 
Chitty,  255,  289, 303. 

/.  /.  White^  for  the  defendants  in  error,  insisted  that  a  declara- 
tion in  the  ordinary  form,  averring  demand  and  notice,  was  suffi- 
cient to  authorise  the  proof  which  satisfies  these  averments,  to  wit, 
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an  express  promise  founded  on  a  new  and  good  consideration.  7 
East,  33:  2  Caines'  Rep.  121:  3  Cowen,  252:  3  John.  68:  2  Pe- 
ters, 96»  101. 

TuKiSTy  J.  delivered  the  opinion  of  the  court 

This  is  an  action  of  assumpsit  in  the  usual  form,  against  the 
plaintiff  in  error,  as  the  drawer  of  a  bill  of  exchange  upon  a  citi- 
zen of  the  State  of  Mississippi.  The  declaration  contains  the 
common  averments  of  diligence  in  presentation,  dishonour  of  the 
bill,  and  notice  thereof  to  the  drawer.  The  proof  shows  that  the 
bill  was  drawn  payable  at  sight,  and  dated  the  31st  of  August, 
1838,  and  that  it  was  protested  for  non-acceptance  on  the  18th  day 
of  January,  1839;  no  notice  of  this  dishonor  was  given  in  pursu- 
ance of  commercial  usage  to  the  drawer,  but  the  proof  further 
shows  that  some  time  in  the  year  1836,  a  bill  had  been  drawn  by 
the  plaintiff  and  his  partner  on  Leigh,  Maddux  &  Co.,  for  the  sum  of 
three  hundred  and  twenty  dollars,  which  bill  one  Charles  W.  Al- 
len, by  written  contract,  bearing  date  January  21st,  1836,  agreed 
to  take  up;  that  the  bill  which  is  the  foundation  of  this  suit,  was 
drawn  upon  said  Charles  W.  Allen,  for  the  purpose  of  satisfying  the 
first,  and  that  the  plaintiff  in  error,  after  the  dishonor  of  the  bill, 
agreed  that  provided  the  defendants  in  error  would  procure  the 
agreement  of  Allen  and  deliver  it  to  him,  he  would  pay  the  biU,whidi 
was  done.  Upon  this  state  of  facts  the  court  chaiged  the  jury,  that 
if  the  defendant  promised,  in  consideration,  that  the  plaintifl^  would 
procure  the  agreement  of  Allen,  and  send  it  to  him,  he  would 
pay  the  bill,  and  they  did  so  procure  it,  and  tender  it  to  him,  that  the 
same,  though  unequal  in  value  to  the  amount  of  the  bill,  would  be 
a  sufficient  consideration  to  support  the  promise,  and  the  plaintiffs 
would  be  in  that  event  entitled  to  their  verdict,  although  the  de- 
fendant was  not  informed  that  the  holders  of  the  bill  had  not  made 
use  of  the  requisite  diligence  to  charge  him  as  drawer. 

This  charge  is  excepted  to,  and  we  think  for  good  reason.  The 
declaration  is  framed  as  we  have  seen  in  the  usual  form,  charging  a 
proper  demand,  dishonor  and  notice.  There  is  no  count  upon  the 
particular  contract,  upon  which  the  chaise  is  based,  and  the  ques- 
tion is,  was  the  judge  of  the  circuit  court  warranted  by  law  in  say- 
ing that  a  promise  for  a  good  consideration  to  take  up  the  bill,  with- 
out knowing  that  proper  steps  had  not  been  taken  to  charge  him, 
bound  the  drawer,  under  this  state  of  pleading. 
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The  law  is,  that  a  neglect  to  give*notice  of  the  non-payment  of  a 
bill  or  note,  may  be  waived  by  the  person  entitled  to  tako  advan- 
tage of  it;  that  a  payment  of  part  or  premise  to  p%y,  or  any  thing 
equivalent  thereto,  made  by  a  person  after  a  knowledge  of  the  la- 
ches amounts  to  a  waiver  of  the  consequence  and  admits  the  right 
of  auction.  The  effect  of  such  partial  payment  or  promise  to  pay, 
has  been  carried  still  further,  and  been  held  not  merely  to  be  a 
waiver  of  the  right  to  object  to  the  laches,  but  to  be  an  admission 
that  the  bill  or  note  had  been  regularly  presented  and  dishonored, 
and  that  due  notice  thereof  had  been  given.  See  Chitty  on  Bills, 
9th  American  from  8th  London  Edition,  from  page  533  to  536, 
where  the  cases  upon  this  point,  both  English  and  American,  are 
referred  fb,  which  fully  sustain  the  above  positions.  What  is  the  con- 
sequence as  applicable  to  the  case  under  consideration?  If  a  man, 
as  drawer  or  endorser  of  a  note  or  bill  of  exchange,  with  the  knowl- 
edge that  proper  steps  have  not  been  taken  to  charge  him,  promise 
to  pay,  he  is  bound  thereby,  and  may  be  declared  against  as  a  drawer 
or  endorser,  whose  liability  has  been  legally  fixed,  because  the 
promise  is  held  to  be  an  admission  that  the  requisites  of  the  law  have 
been  complied  with,  which  he  will  not  be  permitted  aftd!rwards  to 
controvert.  But  if  he  promise  to  pay  without  a  knowledge  of  the 
&cis  which  discharge  him,  he  is  not  bound  thereby,  and  may  make 
his  defence.  In  the  case  under  investigation,  the  promise  was 
made  under  a  new  consideration,  which  the  judge  held  to  be  obli- 
gatory, without  a  knowledge  of  the  want  of  liability.  We  have  no 
objections  to  this  abstract  principle.  We  think  it  correct,  but  not 
available  under  this  declaration.  There  ought  to  have  been  a  spe- 
cial count  framed  thereon.  If  the  drawer  bad  no  knowledge  of  the 
laches  of  the  holder,  or  if  he  had,  it  should  have  been  chaJrged  that 
a  promise  to  pay  after  knowledge  was  an  admission  of  due  dili- 
gence, neither  weakened  nor  strengthened  by  the  new  considera- 
tion. The  judgment  of  the  circuit  court  will,  therefore,  be  revers- 
ed, and  the  case  remanded  for  a  new  trial. 
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WASHiifoTox  VS.  Conrad. 

1«  A  tenant  cannot  dispute  the  title  of  hii  landlord,  or  iet  np  in  oppoaitioB 
thereto  an  outstanding  title. 

•9.  Where  one  does  not  obtain  possession  from  another,  but  being  in  pnseciBMua^ 
acknowledges  his  title  or  attorns  to  him,  he  is  not  estopped  from  showing  that  be 
was  mistaken  in  supposing  the  title  to  have  been  in  such  person. 


3.  The  relation  of  tenant  in  common,  stands  on  grounds  entirely  difierent  froas 
that  of  landlord  and  tenant.  Each  tenant,  in  common,  enters  as  owner,  and 
holds  possession  for  himself,  and  is  not  estopped  by  the  admission  of  a  co-tenaaej, 
from  setttng  up  a  better  title  in  himself  or  others. 

This  action  of  ejectment  was  instituted  in  the  circuit  court  of 
Robertson  county,  by  Conrad  against  Washington^  and  was  tried 
at  the  June  term,  1841,  before  Judge  Martin,  and  resulted  in  a 
verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was  made,  over- 
ruled, and  judgment  rendered.    Defendant  appealed. 

The  facts  of  the  case,  and  charge  of  the  circuit  judge,  are  fully 
stated  in  the  opinion  of  the  court. 

Cook,  for  the  plaintiff  in  error,  cited,  2  Leigh's  N.  P.  938:  28 
Eng.  a  L.  Rep.  142:  15  do.  257-8:  11  do.  264:  8  do.  235 :  4 
Wend.  401:  12  Wend.  105. 

Meigs,  for  defendant  in  error,  cited,  5  Wheat.  124:  10  Mass. 
283:  3  Conn.  191:  1  Conn.  364:  5  Ddy,  188. 

Rebsb,  J.  delivered  the  opinion  of  the  court. 

Thomas  Person  was  the  owner  of  the  land  in  question  in  the 
year  1819,  and  in  that  year,  Joseph  Washington,  by  deed  of  con- 
veyance, became  entitled,  as  tenant  in  common,  to  an  undivided  in- 
terest in  the  tract  to  the  amount  of  60  acres  and  upwards,  and  took 
possession  for  himself  and  Person.  He  thus  continued  in  posses* 
sion  till  1829,  1830,  when  the  land  was  sold  for  taxes,  and  bought 
lit.  the  sales  by  Washington  and  Conrad,  and  the  sheriff  made  to 
them  deeds;  Washington,  as  before,  continued  in  possession,  but 
claimed  tbo  land  for  himself  and  Conrad,  as  tenants  in  common, 
thenceforward  and  untQ  the  year  1835.  In  that  year.  Person  be- 
ing about  to  sue  him,  he  purchased  from  him  the  whole  of  the  tract, 
except  his  sixty  acres,  for  about  the  sum  of  $1,500. 

In  1840,  Conrad  brought  this  action,  Washington  having  from 
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1835  to  1840y  claimed  and  occupied  the  land  exclusively  for  him- 
self. On  the  trial,  the  court  changed  the  jury,  that  the  lessor  of  thel 
plaintiff,  producing  no  judgment  under  which  the  tax  sales  were 
made,  the  tax  sales  were  void,  and  communicated  to  them  no  title. 
That  this  was  a  question  of  tenancy,  and  a  presumption  of  a  grant 
would  not  arise,  the  defendant  having  shown  no  title,  unless  he 
had  proven  20  years  possession,  and  if  they  found  from  the  proof, 
that  Washington,  after  the  tax  purchases  in  1829  and  1830,  took 
possession  of  part  of  the  land  embraced  in  the  tax  sale  deeds,  claim* 
ing  to  hold  under  said  tax  sale  title,  and  admitting  the  title  of  the 
lessor  of  the  plaintiff  as  tenant  in  common  to  one-half  of  the  land, 
that  su3h  entry  and  possession  constituted  him  a  teiamt  of  Conrad, 
as  to  the  undivided  half  of  the  said  land,  and  that  he  could  not  af- 
terwards buy  in  the  title  of  Thomas  Person,  .and  set  it  up  in  the  ac^ 
tion  as  a  defence  to  the  recovery  of  the  lessor  of  the  plaintiff,  unless 
it  appeared  to  them,  that  Washington  had  surrendered  and  put 
Conrad  in  the  possession  of  the  one-half  of  the  said  land.  That 
when  one  tenant  in  common  enters  upon  land,  claiming  to  hold  as 
tenant  in  common,  admitting  the  title  of  his  co-tenant,  to  his 
share  of  the  land,  the  relation  of  landlord  and  tenant  attaches,  and 
the  tenant  in  possession  cannot  purchase  a  better  outstanding  title, 
and  set  it  up  against  the  title  of  his  co-tenant,  until  he  surrenders 
possession  of  one-half  of  the  lands  to  his  co-tenant.  Also,  if  they 
found,  that  Washington  entered  in  possession  of  a  part  of  the  640 
acre  tract  in  the  declaration  set  out,  claiming  to  hold  under  said 
deM,  as  the  tenant  in  common  of  the  said  Thomas  Person,  and 
admitting  his  title  to  the  balance  of  said  tract,  then  he  would  bo 
the  tenant  of  the  said  Person,  and  he  could  not  afterwards  become 
the  tenant  of  Conrad  to  said  land,  unless  it  appears  in  proof,  that 
he  had  surrendered  possession  to  Person  of  his  part  or  interest  in 
said  land. 

A  verdict  was  found  for  the  lessor  of  the  plaintiff,  which  the 
court,  on  a  motion  made  for  that  purpose,  refused  to  set  aside,  and 
this  appeal  in  error  has  been  prosecuted.  As  the  tax  sales  and  deeds 
thereon,  are  admitted  to  be  void,  and  as  Conrad,  therefore,  has  no 
sort  of  a  title  whatever,  to  any  portion  of  the  land  in  dispute, 
one  question  which]  presents  itself,  is,  whether  Conrad  without 
title,  but  upon  the  mere  ground  of  relation  and  estopel,  can  re- 
cover in  an  action  of  ejectment  against  Washington,  because  he 
once  supposed  and  admitted,  that  those  void  tax  sale  proceedings 
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had  constituted  between  them  the  relation  of  tenancy  in  coiiibmmi 
in  the  disputed  premises  ?  In  other  words,  if  A.  being  already  in 
possession  of  land,  admit  that  B.  is  his  tenant  in  common,  and  af* 
terwards  claiming  exclusively  for  himself,  is  sued  by  B.  in  an  ac- 
tion of  ejectment,  can  B.  recover  against  him  without  showing  any 
title  whatever,  and  by  the  mere  force  of  such  parol  admission ! 
If  one,  indeed,  receive  possession  from  another,  and  hold  under 
him,  he  cannot  question  his  title,  and  is  compelled  on  grounds 
of  public  policy,  and  in  maintainance  of  sound  morals  and  good 
faith,  to  surrender  the  possession  to  him  from  whom  he  received  iU 
and  may  be  evicted  in  an  action  of  ejectment,  without  the  produc- 
tion against  him  of  any  other  title,  than  proof  of  the  tenancy,  and 
although  the  better  title  is  outstanding  in  another.  This  is  the  re- 
lation of  landlord  and  tenant. 

But  tenancy  in  common  differs  widely.  The  tenant  in  common, 
enters  for  himself  upon  the  possession,  enters  as  owner,  owes  alle^ 
giance  to  no  one,  subordinates  his  title  to  no  other.  His  co-ten- 
ant, not  in  actual  possession,  may  claim  by  another  deed,  may 
claim  by  deed  of  bargain  and  sale,  by  devise,  or  by  descent.  It  may 
be  very  uncertain  in  point  of  fact,  in  point  of  right,  who  he  is.  If 
then  the  tenant  in  possession,  supposing  a  particular  individual  to 
be  his  co-tenant,  so  admits  the  fact,  is  he  to  be  estopped,  and  con* 
eluded  thereby,  as  if  such  individual  were  his  landlord,  and  he  bad 
received  possession  from  him  ?  And  can  such  individual  recover  upon 
such  mere  admission,  without  showing  title,  or  even  although, 
it  may  be  shown  that  another  is  the  real  tenant  in  common  ?  or, 
that  the  defendant  is  exclusively  the  owner  of  the  whole  of  the 
estate  7  We  think  this  should  not  be  so.  For  many  purposes,  in<* 
deed,  the  possession  of  a  tenant  in  common  enures  to  the  benefit  of 
the  whole  estate,  and  of  other  tenants  in  common,  but  if  the  tenant 
in  possession  claim  the  estate  for  himself,  and  by  ouster  of  the  other 
tenants  in  common  put  them  to  their  action,  we  think  they  must 
recover  by  producing  their  title  and  showing  their  right. 

But  if  the  relation  between  Washington  and  Conrad  were  iden- 
tical in  legal  effect  with  that  between  landlord  and  tenant,  as  sup- 
posed by  the  circuit  court,  still  as  Washington,  at  the  time  of  the 
existence  of  the  supposed  relation,  was  under  the  estopel  of  a  sim- 
ilar prior  relation  with  Person,  that  prior  relation  would  continue, 
notwithstanding  the  attempt  to  form  a  second  one  with  another. 
This,  indeed,  was  charged  by  the  circuit  court. 
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In  the  third  place,  Washingtoadid  not  receive  the  possession  of 
the  land  from  Conrady  but  was  in  possession  already,  under  and 
by  virtue  of  another  title,  and  if,  indeed,  an  attornment  under  such 
circumstances  to  Conrad  had  taken  place  by  mistake  of  his  title 
and  right,  Washington  not  having  received  possession  from  hinx, 
would  probably  not  have  been  concluded  from  showing  the  mis- 
take. See  cases  referred  to  at  the  bar.  28  Eng.  Com.  L.  R.  142: 
15  Eng.  Com.  L.R.257--&:  11  do.  264:  8  do.  235;  12  Wend. 
105. 

Upon  all  these  grounds,  therefore,  we  are  of  opinion,  that  the 
judgment  of  the  circuit  court  must  be  reversed,  and  a  new  trial 
granted  in  the  case. 


PuoKKTT,  Guardian^  t».  J^mbs,  et  ats. 

Ktk  executor  requested  a  creditor  shoold  give  the  estate  indulgence,  till  the  debt 
the  estate  owed  for  land,  should  be  paid :  Held, 

1.  No  particular  form  of  demand  is  required  by  the  proviso  of  the  fourth  section 
of  the  act  o/ 1789,  ch.  3d,  and  such  demand  may  be  inforred  from  the  fiict,  that  a 
apeoial  request  for  indulgence  has  been  made. 

2.  That  the  request  for  indulgence  till  the  land  should  be  paid  for,  is  sufficiently 
definite,  and  that  the  statute  would  commence  running  from  the  time  the  land  was 
paid  for,  and  not  before  that  time. 

3.  If  an  executor  pay  a  debt  clearly  barred  by  the  statute  of  limitations,  is  ho 
guilty  of  a  deocuiaoit^ 

4.  Where  an  executor  is  sought  to  be  charged  with  a  defomatami  for  the  payment 
of  a  debt  which  was  clearly  just,  and  the  collection  of  which  was  delayed  till  the 
time  specified  in  the  statute  of  1789,  ch.  23,  had  elapsed,  such  strict  proof  will  not 
be  required  of  the  executor,  that  the  debt  was  delayed  by  his  request,  as  would  be 
required  of  a  creditor  seeking  to  charge  the  estate. 


5.  Ledbetter,  having  made  his  will,  deWring  his  estate  to  his  daughter  Melii 
died.  Melissa  not  having  receiTod  the  estate  from  the  executors  of  her  fa  therms 
will,  died,  leaving  children:  Held,  that  such  children  could  claim  only  as  the  dis- 
tributees of  their  mother,  and  could  not  demand  a  distribution  from  any  person 
save  the  administrator  of  the  deceased  mother.  Thurman  va.  SkdUm^  10  Yerg. 
Rep.  385. 

Ready^  for  plaintiff. 

Keeble^  for  defendants. 
69 
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Green,  J.  delivered  the  opiaion  of  the  court. 

David  Ledbetter  died  in  18S4,  having  made  a  will,  in  iivhich  his 
ivife  E.  G.  and  A.  James  were  named  as  executor  and  executrix. 
At  November  term  of  the  county  court  of  Rutherford,  they  prov- 
ed the  will,  and  took  upon  themselves  the  burthen  of  its  execution. 

A  short  time  before  his  death,  the  testator  purchased  a  tract  o( 
land  from  Henry  Finger,  and  executed  several  notes  for  the  pur- 
chase money,  payable  at  different  times.  The  last  notes  fell  doe 
several  years  after  his  death.  The  said  testator,  was  also  indebted 
to  the  estate  of  Isaac  Ledbetter,  deceased,  upwards  of  seven  hun- 
dred dollars,  due  on  several  small  notes,  then  in  the  hands  of  Wil- 
liam Ledbetter,  one  of  his  executors.  Anderson  James,  executor 
of  David  Ledbetter,  consulted  with  William  Ledbetter,  the  execu- 
tor of  Isaac,  as  to  the  best  means  of  paying  the  debts  of  the  estate* 
without  a  sale  of  the  land  and  negroes,  which  he  was  anxious  to 
avoid.  It  was  found  on  making  an  estimate  of  the  means  in  his 
hands,  and  of  the  debts  due  from  the  estate,  that  there  were  not 
assets  to  pay  all  the  debts,  without  resorting  to  the  land  and  ne- 
groes. Upon  making  this  discovery,  the  said  executor  James,  re- 
quested William  Ledbetter  to  suspend  the  debt  due  hb  father's 
estate  (the  aforesaid  Isaac,  deceased)  until  the  land  was  paid  for, 
which  William  agreed  to  do. 

Some  years  (probably  more  than  two)  after  their  qualification, 
the  executors  of  David  Ledbetter,  signed  a  written  memorandum, 
requesting  of  William  Ledbetter  further  indulgence,  and  agreeing 
to  confess  a  judgment  for  the  amount  of  the  debt  due  his  testator, 
whenever  he  should  request  it.  In  pursuance  of  this  agreement  a 
judgment  was  confessed  in  his  favor  for  $792  87},  in  October,  1S30, 
and  about  the  time  Finger  obtained  judgment  for  the  last  payment 
due  for  the  land.  This  payment  was  satisfied  by  the  sale  of  several 
negroes  belonging  to  the  estate  of  the  said  David. 

Melissa  Ledbetter,  daughter  of  David,  intermarried  with  William 
Puckett,  by  whom  she  had  issue,  the  complainants,  and  has  since  died. 
No  administration  has  been  granted  of  her  estate.  This  bill  is  filed 
by  the  complainants,  as  distributees  of  (heir  mother,  claiming  her 
shareofAer  father's  (David  Ledbetter's)  estate,  and  alleging  that 
the  debt  due  Isaac  Ledbetter's  estate,  was  barred  by  the  statute  of 
limitations  of  1789,  ch.  23,  at  the  time  the  judgment  aforesaid  was 
confessed,  and  that  the  said  executors  committed  a  devastavit  by 
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the  confession  thereof.  Eleanor  C.  Ledbetter,  the  executrix,  has 
died  intestate,  and  the  defendant  Howse,  is  her  administrator,  and 
the  other  executor,  Anderson  James,  has  died,  leaving  a  will,  of 
which,  the  other  defendant,  Frances  James,  is  executrix. 

1st.  The  first  question  is,  was  the  request  for  delay,  which  was 
made  by  James,  executor  to  William  Ledbetter,  of  such  a  character 
as  to  prevent  the  operation  of  the  statute  of  limitations,  during  the 
period  of  such  delay? 

The  proviso  of  the  4th  section  of  the  act  of  1789,  ch  23,  is  in 
the  following  words:  <*That  if  any  creditor,  who  after  making  de- 
mand of  his  debt,  or  claim,  shall  delay  to  bring  suit  at  the  special 
request  of  the  executors  or  administrators,  then  in  that  case,  the 
said  debt  or  demand  shall  not  be  barred  during  the  time  of  the  in- 
dulgence." 

In  the  case  before  us,  the  evidence  is,  that  the  executor  request- 
ed William  Ledbetter  to  suspend  the  debt  due  his  father's  estate, 
until  the  land  was  paid  for.  The  statute  does  not  require  any  par- 
ticular form  of  demand  to  be  made  by  the  creditor.  To  speak  of 
his  claim  and  desire  its  payment,  is  a  sufficient  demand.  Nor  is 
it  necessary,  that  there  should  be  express  proof  of  a  demand.  That 
it  was  made,  may  be  inferred  from  the  circumstances.  The  special 
request  for  delay,  implies  a  demand.  Such  request  would  be  un- 
called for,  so  long  as.the  creditor  was  silent,  and,  therefore,  when 
proved,  furnishes  evidence  that  such  conversation  had  occurred,  as 
would  amount  to  a  demand  within  the  meaning  of  the  statute. 
Here  the  proof  is,  that  the  request  for  delay  was  special^  not 
merely,  an  inference  of  the  creditor,  that  it  would  be  agreeable  to 
the  executor,  that  he  should  delay,  but  an  urgent  special  request, 
growing  out  of  the  estimate  he  had  made  of  the  condition  of  the 
estate,  and  with  a  view  to  accomplish  the  important  object  of  pay- 
ing for  the  land,  so  that  the  family  might  have  a  home.  Here  too, 
the  request  stipulated  for  a  special  delay,  for  a  definite  time  of  in- 
dulgence. Not,  to  be  sure,  for  a  particular  length  of  time  named 
in  the  request,  but  for  the  time  that  might  elapse  until  he  could  ac- 
complish a  certain  events  named  and  stipulated  in  the  request. 
There  is  nothing  vague  or  indefinite  in  the  period  here  fixed,  for  if 
the  land  were  paid  for,  the  statute  would  run  from  that  period,  in 
the  same  way  that  it  would,  if  a  particular  day  of  a  specified  year 
had  been  named. 

We  think,  therefore,  that  in  this  case,  there  is  proof,  that  after  a 
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demand  was  made  for  this  debt,  the  executor  made  of  the  creditor 
a  special  request  for  delay  ^  for  a  definite  period;  and  upon  the  oon- 
struction  of  this  statute,  in  the  case  of  Tratt  vs.  Westf  9  (Yeig. 
Rep.  433,)  these  executors  could  not  have  resisted  a  recovery  of  this 
debt,  in  an  action  at  law,  upon  the  ground,  that  the  request  was 
not  such  an  one  as  would  prevent  the  bar  of  the  statute. 

But  the  case  is  much  stronger  for  the  executors,  when,  by  a  UII 
in  equity,  a  legatee  seeks  to  charge  them  with  a  devastavit f  for  pay- 
ing the  debt,  than  it  would  have  been  for  the  creditor,  in  an  action 
at  law,  against  the  executors,  for  the  recovery  of  the  debt. 

If  the  executors  felt  that  it  was  doubtful,  whether  the  creditor 
could  recover,  and  knowing  that  the  debt  was  a  just  one,  and  that 
they  had  induced  him  to  delay  by  their  request,  it  might  be  Tery 
proper  for  them  to  pay  the  debt.  They  would  thus  have  avoided 
an  expensive  litigation,  that  might  have  resulted  in  a  recovery  of 
tlie  debt  at  last,  involving  the  estate  in  unnecessary  costs,  and 
themselves  in  dishonor. 

We  do  not  intend  to  intimate,  however,  that  if  an  executor  pay 
debts,  clearly  barred  by  this  statute,  he  would  not  be  guilty  of  a 
devastavit f  for  which  he  might  be  rendered  liable  in  this  court  All 
we  mean  to  say,  is,  when  he  is  sought  to  be  chained  in  a  oourt  of 
chancery,  with  a  devastavit  for  the  payment  of  debts  that  were 
clearly  just,  the  payment  of  which  had  been  delayed  by  his  request, 
he  is  not  to  be  held  to  so  strict  proof,  that  such  request  was  within 
the  proviso  of  the  statute,  as  the  creditor,  seeking  to  recover  his 
debt,  would  be  required  to  make. 

2nd.  But  in  this  case,  the  complainants  have  no  right  to  litigate 
this  matter.  Their  mother  having  died,  they  must  claim  as  her  distri* 
butees,  and  not  as  legatees  of  their  grandfather.  Her  representa- 
tive must,  therefore,  sue. 

If  her  administrators  were  to  recover  the  estate  for  which  this 
suit  is  brought,  then  the  present  complainants  might,  by  bill,  compel 
him  to  distribute  it  to  them.  Thurman  vs.  SheUon^  10  Yer.  Rop« 
389.    Let  the  decree  be  affirmed. 
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Johnson,  et  als,  vs.  Pebrt. 

1.  Jobnion  attempted  illegally  to  chastiie  the  slayo  of  Perry:  tfia  elate  gM 
loow  and  in  ffigfat  jumped  down  a  prtoipice  and  fractured  his  leg:  Held,  that 
treapaaii,  oi  e<annu,  was  the  appropriate  remedy ;  the  injury  being  direct,  whenever 
there  has  been  an  illegal  act  done,  and  the  consequence  thereof,  sueh  ae  ml^i 
reasonably  baye  followed. 

2.  Where  the  leg  of  a  s'ave  is  broken  and  damages  are  given  f6r  the  deteriorated 
value  of  the  slave  in  consequence  of  this  permanent  injury,  such  damages  are  in 
Hen  of  loss  of  service  as  being  in  tall  compensation  tor  the  wrong  done. 

3.  Proof  6f  medical  bills  contracted  and  paid  after  the  Issuance  of  the  Hknrh,  is 
iiol  eompetent  evidence,  nor  proof  of  any  ooUateral  damagee  arising  after  suit  imf- 
■tituted ;  proof  may  however  be  received  that  the  slave  died  after  the  suit  was  in- 
•titnted,  or  that  the  injury  proved  to  be  greater  by  lapse  of  time,  such  results  be- 
ing the  immediate  consequences  of  the  trespass. 

Perry  instituted  an  action  of  trespass,  vi  et  armU^  in  tlie  oirouit 
eotrrtof  Sumner  county,  agliinst  Baker,  A.  and  James  Johnson^  on 
tiie  31st  day  of  October,  1839.  The  plaintiff  set  forth  as  his  cause 
of  action,  an  assault  upon  his  slare  by  the  defendants,  by  which  the 
leg  or  knee  of  the  said  slave  was  broken,  and  he  thereby  lost  faSs  ser- 
vice, paid  large  medical  bills,  Ac. 

The  defendants  pleaded  not  guilty,  and  issue  was  jdined  there* 
upon.    The  cause  was  submitted  to  a  jury  at  the  February  term, 
I841»  Judge  Maney,  presiding.    Proof  was  introduced  that  some 
verbal  altercation  took  place  between  the  slave  and  one  of  the  de- 
fendants, and  that  thereupon  the  defendants  seiaed  the  slave*  and 
were  attempting  to  tie  him  for  the  purpose  of  inflicting  chastise- 
ment on  him,  and  that  whilst  they  were  preparii^  so  to  do,  the 
slave  made  his  escape,  and  in  his  flight  leaped  down  a  precipice 
about  four  feet  high  and  fell.    It  was  immediately  ascertained  that 
the  bones  of  the  knee  were  broken,  or  that  the  knee  was  badly 
sprained.    It  appeared  that  the  slave  was  looking  back  at  the  time 
be  leaped^  and  that  he  could  have  made  his  escape  by  runpii^  in 
several  other  directions.    There  was  proof  that  a  physician  of  not 
much  skill  was  immediately  called  in,  and  that  some  three  or  four 
months  after  the  injury  was  inflicted,  and  some  time  after  the  suit 
was  brought,  another  physician  was  called  in.    He  stated  that  the 
bones  of  the  knee  were  brok«i,and  that  he  took  out  several  pieces  of 
Inroken  bone;  that  it  was  a  permanent  injury,  impairing  much  the  val- 
ue of  the  slave.    He  abo  stated  that  Perry  had  paid  him  a  medical  bill 
of  fifty  dollars;  that  the  slave,  previous  to  the  injury,  was  worth  from 
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oight  hundred  to  a  thousand  dollars;  that  the  slave  would  hire  at 
$150  per  annum,  and*that  his  boarding  and  clothing  were  worth 
about  $50  per  annum. 

In  reference  to  the  extent,  the  value  of  the  slave  was  impaired  by 
the  injury,  testimony  was  submitted  to  the  jury  of  a  contradictory 
character.  The  defendants  introduced  proof  for  the  purpose  of 
sustaining  the  positions, 

1st.  That  the  attack  on  the  slave  was  produced  by  his  insolence 
and  intoxication,  and  therefore  justifiable. 

2nd.  That  Perry's  management  of  this  slave  was  such  as  to  im* 
press  upon  him  an  inclination  to  be  insolent  and  calculated  to 
bring  him  in  collision  with  white  men.  This  testimony  was  re- 
jected. 

3d.  That  the  precipice  being  only  about  four  feet  high  with  a 
sandy  bottom  below,  the  bones  could  not  have  been  broken,  bat 
that  the  joint  was  only  sprained,  and  the  injury  therefore  not  seri- 
ous and  permanent.  Physicians  were  examined  to  sustain  this 
view  of  the  case,  and  the  slave  examined  before  the  jury  by  the 
physicians.  He  was  then  on  crutches.  Proof  was  also  introdu- 
ced to  show  that  the  injury  had  been  increased  by  drunkenness,  ex- 
posure and  unskilful  treatment. 

4th.  That  the  slave  could  have  made  his  escape  in  other  direc- 
tions, and  that  the  injury  was  not  contemplated  by  the  defendants, 
involuntary  and  accidental. 

Upon  all  these  points  there  was  much  testimony,  which  need 
not  here  be  set  forth.  The  jury  retired,  under  thecharge  of  the 
court,  and  there  being  a  difference  of  opinion  in  reference  to  the 
amount  of  damages  proper  to  be  returned,  they  determined  that 
each  should  put  down  on  a  piece  of  paper  the  amount  he  was  wil- 
ling to  return,  the  entire  sum  added  up,  and  the  aggregate  divided 
by  twelve,  and  the  result  returned  as  their  verdict.  This  was  ac- 
cordingly executed,  and  when  the  result  was  thus  ascertained  it  was 
found  to  be  between  $730  and  760  dollars.  This  did  not  give  sat- 
isfaction, and  they  ultimately  agreed  upon  $800  as  a  proper  verdict 
and  returned  that  sum  accordingly. 

A  motion  for  a  new  trial  was  made  on  the  general  merits  of  the 
case,  and  on  an  affidavit  of  a  juror  stating  the  facts  as  to  the  mode 
adopted  in  ascertaining  the  amount  of  damages.  The  judge,  how- 
ever, overruled  the  motion,  and  judgment  having  been  rendered,  the 
defendant  appealed. 
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This  case  was  argued  by  Mr.  Trimble  and  Mr.  J.  J.  WUte  for 
the  plaintiffi  in  error,  and  by  Mr.  Guild  and  R.  M.  Burton  for  the 
defendant  in  error. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass,  vi  et  armis^  brought  by  the  defen* 
dan  tin  error,  to  recover  damages  against  the  plaintifisin  error,  under 
the  following  circumstances:  Perry  was  the  owner  of  a  negro  man 
slave,  David;  a  controversy  of  an  unimportant  character  arose  be- 
tween him  and  Asa  Johnson,  one  of  the  plaintiff  in  error,  the  re- 
sult of  which  was,  that  the  plaintifij  in  error  undertook  to  inflict 
personal  chastisement  upon  him;  he  escaped  fromthem/and  in  flight 
incautiously  jumped  or  fell  from  a  small  precipice  of  a  creek,  and 
fractured  one  of  his  legs,  by  which  he  has  been  materially  dama- 
ged. There  was  judgment  for  the  defendant  in  error,  for  the  re- 
versal of  which,  several  causes  are  assigned. 

ist.  It  is  contended  that  the  action  b  mbconceived;  that  it  should 
have  been  trespass  on  the  case,  and  not  trespass  vi  et  armiSf  be- 
cause it  is  said,  that  the  injury  did  not  proceed  directly  from  any 
act  done  by  the  plaintifis  in  error,  but  was  merely  consequential. 
It  is  often  a  question  of  great  difliculty  to  determine  whether  the 
injury  be  direct  or  consequential,  but  we  think  it  is  not  so  in  this 
case;  the  injury  is  always  direct  when  a  wrong  act  is  done,  and  the 
consequence  b  such  as  might  reasonably  follow,  as  if  a  man  strike 
a  horse,  upon  which  another  b  sitting,  by  which  he  b  thrown  and 
injured,  the  action  b  trespass,  not  because  it  was  a  necessary  conse- 
quence that  he  should  be  thrown,  or  that  it  was  designed  that  he 
should  be,  but  because  it  b  an  event  which  may  reesonably  follow, 
and  in  direct  connection  with  the  act  done.  So  in  the  case  of 
Caldwell  in  7th  Yer.  38,  the  defendant  set  his  dogs  upon  the  mare 
of  the  plaintifi*,  the  consequence  of  which  was,  that  in  the  fright 
produced  thereby,  she  ran  up  on  a  stake  and  was  killed;  thb  was 
held  to  be  an  immediate  injury,  resulting  from  the  act  of  the  de- 
fendant, yet  it  did  not  necessarily  follow  in  a  concatenation  that  thb 
must  have  been  the  result;  she  might  have  run  clear  of  the  stake,  and 
received  no  injury,  and  it  is  certain  that  the  defendant  could  not 
have  anticipated  that  she  would  have  run  upon  the  stake,  as  she 
had  every  other  point  of  the  compass  to  run  to.  Then,  to  apply 
these  principles  to  the  case  under  consideration:  the  plaintifis  in 
error  were  illegally  engaged  in  chastbing  the  servant  ai  the  defen- 
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dani;  lie  broke  from  them  and  fled;  in  his  flight  he  iaoautiously  jum- 
pador  fall  from  the  precipice,  and  received  the  injury  complained  o£ 
Now  it  was  no  more  a  necessary  consequence,  that  he  should  have 
fled  to  the  precipice,  than  that  the  mare  should  have  run  upon  the 
stake,  but  just  as  much  so,  and  in  as  much  as  it  did  take  place,  and 
that  too  in  consequence  of  the  illegal  act  of  the  plaintiffs  inernir, 
the  jnjury  sustained  must  be  held  to  be  the  direct  consequence  of 
the  wrong  done. 

3nd«  It  is  contended  that  the  court  erred  in  not  charging  the 
jury  that  the  defendant  in  error  was  only  entitled  to  recover  for 
aucfa  cause  of  action  as  existed  at  the  time  of  the  issuance  of 
the  writ,  and  that  therefore  they  could  not  give  damages  for 
i^y  loss  of  service  to  the  master,  nor  for  medical  bills  paid  by 
him  ibr  attention  to  the  wound  of  his  servant,  which  accrued  af- 
ter the  issuajice  of  the  writ.  We  think  that  damages  for  the  hms 
of  service  are  to  be  given,  where  the  injury  has  been  temporary, 
and  that  do  more  can  be  given  than  accrues  before  the  commence- 
ment of  the  action;  that  where  the  injury  is  permanent  and  the 
damages^are  for  the  deteriorated  value  by  reason  of  the  injury,  that 
;thm,  damages  are  to  be  in  lieu  of  the  loss  of  service,  as  being  a 
fpll  ooBipensation  for  the  wrong  done,  as  in  the  case  referred  to  from 
7th  Yerg.  Where  the  property  was  actually  destroyed,  the  damages 
woijld  be  the  value  of  the  property,  and  not  for  any  loss  of  service 
in  the  cultivation  of  a  crop  or  otherwise;  so  in  this  case,  if  the  ne- 
gi^  h94  been  killed,  the  dami^es  would  have  been  his  actual  val- 
-jne;  if  he  has  been  permanently  injured,  and  the  jury,  in  the  aaoeai 
ineii^t  of  damages,  have  taken  as  the  criterion,  the  diflerenoe  be- 
tween the  actual  value  of  the  slave  without  the  injury  and  his 
present  value  with  it,  no  damages  ought  to  be  given  for  his  loss  of 
eervioe,  because  the  difference  of  value  is  a  plenary  satisfaction  for 
the 'wropg  .done,  placing  the  owner  in  statu  quo^  unless  under  all 
tbe  cifcunistanoes,  they  J^ight  think  proper,  as  a  punishment,  to 
;give  (ynert  money. 

We  think  further,  that  no  dami^es  which  accrue  after  the  com- 
rmencemc^nt  of  the  suit  can  be  recovered,  except  such  as  are  the  isi- 
ofiiei^te  eonseqnence  of  the  trespass,  as  if  a  man's  property  has 
l>ee{i injured,  and  after  the  commencement  of  the  suit,it  dies,  proof 
•of  thefaot  Diiay  be  received  to  aggrai?ate  the  damages;  so  if  the 
!inj.Miy  proves  to  be  greater  by  the  lapse  of  time  than  it  was  at  the 
eommenoement  of  the  suit,  the  same  may  be  done.    This  prind- 
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pie  excludes  all  collateral  damages,  arising  after  the  eommence- 
ment  of  the  suit  and  of  course  medical  bills. 

Let  us  now  see  how  this  case  stands  under  these  principles. 
Proof  was  heard,  showing  the  nature  of  the  injury,  a  little  con- 
flicting as  to  what  may  be  the  permanent  result,  but  not  sufficient- 
ly so  as  to  have  produced  a  reversal  of  the  judgment.  Proof  was 
also  heard  showing  loss  of  service,  and  a  liability  created  for  medi- 
cal services,  accruing  after  the  commencement  of  the  suit.  Upon 
this  the  court  charged  the  jury,  *Hhat  if  they  found  for  the  plaintiff, 
the  maximum  of  damages  should  be  the  injury  sustained;  that  they 
were  not  restrained  to  the  immediate  deterioration  of  value,  but 
might  include  all  damages  resulting  as  a  necessary  consequence  of 
the  injury,  such  as  reasonable  surgeon's  fees,  though  paid  subse- 
quent to  the  institution  of  the  action." 

This  charge^  it  will  be  seen,  conflicts  with  the  position  assumed 
by  us  in  this  case,  in  maintaining  that  the  surgeon's  bill  is  a  neces- 
sary consequence  of  the  wrong,  when  we  hold  it  to  be  merely  a 
collateral  consequence*  The  charge  also  was  calculated  to  mislead 
the  jury,  and  no  doubt  did,  by  leaving  the  impression  that  medical 
bills  contracted  after  the  commencement  of  the  suit  might  be  taken 
into  consideration  in  estimating  the  damages;  and  perhaps,  so  the 
judge  meant,  although  he  has  only  said  in  his  charge,  ''such  as  were 
paid  subsequent  to  thS  institution  of  the  suit."  We  therefore 
think  the  second  point  is  in  favor  of  the  plaintiffs  in  error. 

3d.  It  is  contended  that  the  court  should  have  charged  the  jury, 
if  the  injury  was  neither  the  probable  nor  the  necessary  conse- 
quence of  the  act  done,  but  the  result  of  inevitable  accident,  that 
the  plaintifis  in  error  were  not  liable.  As  an  abstract  proposition, 
this  is  true,  but  altogether  out  of  the  facts  of  the  case,  and  there- 
fore not  necessary  to  be  involved  in  its  discussion.  In  the  reason- 
ing upon  the  first  point,  we  have  shown  that  the  injury  received, 
was  a  direct  result  from  the  wrong  done,  and  it  therefore  could  not 
have  been  the  result  of  accident. 

4th.  It  is  contended  that  the  court  erred  in  not  granting  a  new 
trial,  because  of  excessive  damages.  It  is  not  important  to  inves- 
tigate this  principle  for  this  case,  as  it  is  reversed  upon  another 
point,  but  we  will  merely  say,  we  would  not  have  given  a  new 
trial  for  that  cause. 

5th.  It  was  contended  that  the  misbehavior  of  the  jury  fur- 
nishes a  good  cause  for  a  new  trial.    The  affidavit  of  one  of  the 
70 
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jurors  shows  that  upon  their  retiroinent,  each  of  the  jurors 
upon  separate  pieces  of  paper  the  amount  of  damages  he  was  w3- 
ling  toallowy  which  was  put  into  a  hat  and  drawn  out,  the  a^;ro- 
gate  of  which,  divided  by  twelve,  amounted  to  between  (TSO  and 
$760  dollars.    This  result  was  not  satisfactory  to  the  jury,  and  up- 
on further  deliberation  the  amount  of  damages  was  fixed  at  $B0O, 
This,  it  is  said,  vitiates  the  verdict,  and  the  case  of  EUedge 
7Wd,  1st  Humphreys,  43,  is  cited  as  authority.    That  case 
not  sustain  the  position.  It  determines  that  if  a  jury,  for  the  par- 
pose  of  ascertaining  what  amount  of  damages  shall  be  assessed, 
agree  among  themselves  that  each  member  of  the  body  shall   set 
down  the  amount  he  is  willing  to  allow,  and  the  result  shall  be  the 
verdict  and  make  it  so,  the  verdict  is  vitiated,  and  a  new  trial  will 
be  granted:  that  is  not  this  case.    There  was  here  no  agreement 
to  make  the  result  the  verdict;  in  fact,  a  laiger  amount  was  given* 
There  is  no  cause  for  a  new  trial. 

Upon  the  whole,  we  reverse  the  judgment, and  remand  the  case 
for  a  new  trial,  in  accordance  with  the  principles,  here  laid  down. 


RiNKLX  vs.  Blakx,  etah, 

9 

A  sheriff  made  retqrn  on  an  execution  that  he  had  retained  (be  monej  eoQaet- 
ed,  to  diacbarge  the  damages  he  had  sustained  bj  judgment,  against  which  the 
plaintiff  in  the  execution  had  given  him  a  bond  of  indemnity:  Held,  that  this  wae 
an  insufficient  return,  and  subjected  the  sheriff  and  hie  seoaritiet  to  a  motioii  uaier 
the  act  of  1837-8,  ch.  190. 

Tatdf  for  Hinkle. 

MeigSf  for  sheriff  and  securities. 

Gkbbii ,  J.  delivered  the  opinion  of  the  court. 

An  execution  issued  the  11th  of  February,  1840,  from  this 
court  in  favor  of  the  plaintiff,  against  Fulton  and  Cleveland,  ad* 
minis tra tors  of  Thurmond,  for  $576  76,  besides  costs.  Thb^.ya. 
came  to  the  hands  of  defendant  Blake,  sheriff  of  Lincoln  county,  on 
the  17th  of  February,  1840,  qpon  which  he  has  made  the  follow- 
ing return:  "Received,  March  18th,  1840,  of  James  Fulton,  six 
hundred  and  fifty-nine  dollars  and  forty-two  cents,  in  full  of  this 
^. /a.;  retained  on^.  fa.  of  Isaac  Broils  against  Joseph  Hinkle  in 
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my  hands,  forty-eight  dollars  sixty  cents;  retained  on  bond  given 
to  me  by  Joseph  Hinkle  to  indemnify  me  in  the  event  of  a  motion 
being  made  against  me  as  sheriff  of  Lincoln  county,  in  the  chance- 
ry Qoart  of  sud  county,  in  the  case  of  Joseph  Chrisman  against 
Joseph  Hinkle,  to  pay  all  costs  and  damages  that  might  accrue  to 
me,  for  his  failing  to  pay  said  claim  in  my  hands  against  him;  and 
he  did  fail  to  pay  said  debt  agreeable  to  hie  bond,  therefore  judg* 
ment  was  taken  against  me,  by  which  I  sustained  damage  to  the 
amount  of  two  hundred  and  ninety-three  dollars  and  seventy-one 
cents,  which  amount  is  retained.'* 

Notice  having  been  given  according  to  law,  the  plaintiff  now 
moves,  upon  the  production  of  a  certified  copy  of  said  sheriff's 
bond,  for  judgmeiit  against  him  and  his  securities  for  the  money 
collected  on  said^*  /a.,  deducting  the  amount  retained  to  satisfy 
Broils'  execution  against  plaintiff.  The  act  of  1837-8,  ch.  190,  sec. 
1,  makes  it  the  duty  of  the  sheriiis  of  this  State  to  return  all  exe- 
cutions coming  to  their  hands,  "with  a  sufficient  response"  thereon, 
on  or  before  the  day  of  return,  mentioned  in  such  execution.  The 
question  then  is,  whether  the  return  of  the  sheriff  in  this  case  is  a 
"sufficient  response;"  and  we  think  that  most  clearly  it  is  not.  The 
sheriff  undertakes  to  retain  in  his  own  hands  the  amount  of 
damages  which  he  supposes  he  is  entitled  to  recover  against  the 
plaintiff  on  an  indemnifying  bond,  which  the  plaintiff  had  execu- 
ted to  him  in  another  case.  This  he  has  no  right  to  do.  If  it  were 
allowed  in  this  case,  a  sheriff  might  in  every  case,  where  he  sup- 
poses he  has  a  cause  of  action  against  the  plaintiff  in  an  execution, 
retain  so  much  of  the  money  he  may  collect  on  the  execution,  as  he 
may  suppose  will  satisfy  his  demand.  As  he  has  no  right  to  retain 
this  money,  the  response  or  return  he  has  made,  is  not  such  as  the 
law  i^^uires,  and  therefore  is  not  sufficient  to  protect  him  from  lia- 
bility to  this  motion.  The  words  "sufficient  response"  in  this  act, 
require  that  the  return  shall  be  such,  as  the  law  makes  it  the  duty 
of  the  sheriff  to  endorse  on  thej^./a.  and  such  as  would  not  under 
the  act  of  1835,  ch  19,  sec.  6,  be  an  "insufficient  return." 

The  plaintiff  is  therefore  entitled  to  his  judgment,  for  the  sum 
collected  upon  the^J.  /a.  by  the  sheriff,  deducting  the  sum  of  $48 
60,  retained  to  satisfy  ah  execution  in  his  hands  against  the  plain- 
tiff, together  with  twelve  and  one  half  per  cent  damages,  and  inter- 
est on  the  amount  at  the  rate  of  six  per  cent  up  to  the  return  day 
of  the  execution. 
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Rbid  vs.  Hovsx,  et  als. 

1.  The  role,  caveat  emptor^  nppliet  in  general  to  tnlet  hj  ezeention;  but 

emphatically  oe  to  the  title  to  the  property  aold.    The  parchaeer  mnet  riek  ths 
title. 

2.  Where  a  plain  mistake  ia  made  bj  the  aheriff,  the  defendant  in  the  exeeatiott 
and  the  purchaaer,  as  to  the  real  eatate  leTied  on  andaold,  and  the  mlatake  was 
diacovered  before  the  money  was  paid  over  to  the  plaintiff  in  the  execution :  Held, 
that  the  purchaaer  was  entitled  to  reliefin  chancery. 

3.  A  court  of  chancery  ia  the  more  appropriate  forum  for  the  correction  of  audi 
errora. 

4.  Judgmenta  in  the  Federal  court  are  embraced  in  the  7th  and  8tb  eeetiona  of 
the  act  of  1831,  ch.  90,  regulating  the  lien  of  judgmenta;  and,  therefore,  jadgmenta 
obtained  in  the  Federal  court  at  Sfaahville,  againat  Baldwin  and  Andenon,  raid' 
ingin  WilUamton  county^  which  wera  not  registered,  lost  their  priority  to  jad^ 
ments  rendered  againat  diem  in  Wiliiamaon. 


5.  A.  had  a  judgment  againat  the  membera  of  a  partnership  Ibr  the 
debt  of  a  partner;  B.  had  a  Judgment  againat  the  partnerabip:  Held,  that  beck 
jqdgmenta  bound  the  separate  raal  eatate  of  each  partner  without  priority. 

Alexander^  for  the  complainant. 

Figures^  Cook  and  Foggf  for  the  defendants. 

RsESBy  J.  delivered  the  opinion  of  the  court. 

At  the  November  term  of  the  Williamson  circuit  court  in  the 
year  1839,  four  judgments  were  rendered  against  James  Anderson 
and  Henry  Baldwin,  jr.,  one  in  favor  of  Robert  M.  House^  one  in 
favor  of  Hopkins  &  Brothers,  one  in  favor  of  William  R.  SaunderB» 
and  one  in  favor  of  William  P.  and  Edwin  L.  Thomas.  Upon  aD 
these  judgments,  executions  bsued,  and  were  levied  by  William 
Harrbon,  sheriff  of  Williamson  county,  upon  lots  Nos.  103,  103 
and  137,  in  the  town  of  Franklin,  as  the  property  of  James  Ander* 
son,  one  of  the  defendants  in  the  executions,  and  on  the  7th  day  of 
March,  1840,  the  property  was  exposed  to  public  sale  by  the  sheiiff» 
and  the  complainant  Reid  became  the  purchaser,  for  the  sum  of 
sixteen  hundred  dollars.  Complainant  had  made  a  private  agree- 
inent  with  Anderson,  to  purchase  the  property  from  him,  and  be- 
fore the  levy  and  sale,  had  been  put  into  possession  of  the  premises; 
but  as  Anderson  was  embarrassed,  it  was  deemed  proper  by  them, 
in  order  to  pass  the  title,  that  there  should  be  a  sale  by  the  sheriflC 
Andersozi  was  in  fact  owner  (^  lot  No.  103,  and  of  small  portions 
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of  lots  Nos.  103  and  127.    But  he  believed  himself  to  be  owner, 

also,  of  one-half  of  lot  No.  126,  of  which  he  had  been  in  possession 

r  for  some  years,  having  purchased  at  a  chancery  sale,  in  which  some 

1  mistake  as  to  the  description  of  the  premises  probably  occurred. 

That  portion  of  lot  No.  126  was  enclosed  as  part  of  his  premises, 

I  and  upon  it  stood  the  stables,  carriage  house,  crib,  &c.,  and  he,  the 

'  sheriff,  and  the  complainant,  all  believed  at  the  time  of  the  sale  and 

levy,  that  it  was  embraced  and  described  in  the  terms  used,  namely, 

•*lots  102,  103  and  127."    The  abstraction  from  the  premises  of 

the  portion  of  the  lot  No.  126,  in  question,  with  the  improvements 

thereon,  would  interfere  greatly  with  the  use  and  enjoyment  of 

the  property,  and  would  diminish  its  value  one-third. 

At  the  September  term  of  the  United  States  circuit  court,  for 
the  district  of  Middle  Tennessee,  at  Nashville,  four  judgments  were 
obtained  against  the  said  James  Anderson,  and  the  said  Henry 
Baldwin,  Jr.,  one  in  favor  of  Foster  and  £aton,  one  in  favor  of 
Hopkins  and  Hall,  one  in  favor  of  Marseills  and  Martin,  and  one 
in  favor  of  James  A.  King. 

All  these  judgments,  as  well  those  in  Williamson  circuit  court, 
as  in  the  court  of  the  United  States,  were  founded  on  claims  against 
Anderson  &  Baldwin,  as  partners  in  a  mercantile  concern,  except, 
that  of  Robert  M.  House,  which,  although  against  Anderson  & 
Baldwin  jointly,  was  for  the  separate  debt  of  Anderson,  Baldwin 
having  become  bound  and  liable  as  his  accommodation  endorser. 

After  the  sale,  the  complainant  gave  to  the  sheriff,  a  check  upon 
m  bank  for  the  amount  of  his  bid,  but  becoming  aware  of  the  exist* 
once  of  the  Federal  court  judgments,  and  being  advised  that  they 
might  create  a  prior  and  preferable  lien  on  the  property  sold,  and 
learning  the  mbtake  of  the  sheriff,  of  himself,  and  of  the  defendants, 
in  the  executions,  as  to  the  description  of  the  property  levied  on 
and  sold,  he  gave  notice  to  the  cashier  not  to  pay  the  check,  and 
it  was  not  paid.  And  under  these  circumstances,  he  filed  his  bill 
against  all  the  parties,  herein  named,  to  have  the  sale  set  aside,  and 
m  new  sale  ordered,  and  for  general  relief. 

And  the  question  which  first  presents  itself,  is,  whether  the  com- 
plainant b  entitled  to  the  relief  prayed,  upon  the  case  made  in  the 
record? 

It  has  been  strongly  insisted  that  he  is  not,  upon  the  ground, 
munly,  that  the  rule  ofcaveat  emptor^  emphatically  applies  to  pur- 
chasers at  sheriff's  sale,  and  for  this  many  authorities  have  been 
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cited.  Unquestionably  that  rule  docbi  and  ought  to  apply  to  mcfa 
fwdes,  in  general.  The  purchaser  must  risk  the  title.  He  can  get 
no  warranty  as  to  that,  and  if  it  turn  out  that  he  was  mistaken,  he 
must  bear  the  loss,  and  cannot  be  relieved  here. 

And,  even,  if  he  were  mbtaken  in  a  matter  of  fact,  relating  to 
the  property  sold,  arising  from  misdescription  or  otherwise,  and 
the  mcMiey  has  gone  into  the  hands  of  judgment  creditors,  it  might 
be  difficult  to  give  him  relief,  because  from  the  relation  of  the  par- 
ties, and  the  circumstances  of  the  case,  it  might  be  difficult  to 
affect  their  consciences. 

But  where,  as  in  the  case  before  us,  a  plain  mistake,  not  as 
to  the  title,  but  as  to  the  property  levied  on  and  sold*  was  made 
by  the  sheriff,  the  defendants  in  the  executions,  and  the  pur- 
chaser, all  of  them  supposing,  that  the  land  included  in  the  doW 
ted  lines  of  the  survey,  set  forth  in  the  record^  had  been  levied  oq 
and  sold,  and  was  comprised  by  the  terms  of  description  used,  and 
where  the  mistake  so  materially  effects  the  value  of  the  property 
actually  sold,  and  where,  before  the  money  has  been  paid,  the  pur- 
chaser applies  to  set  aside  the  sale,  in  such  a  case,  and  under  such 
circumstances,  we  think  he  is  entitled  to  relief.  Who  can  object 
to  it?  Not  the  defendant  in  the  execution,  because  he  led  the  offi- 
cer and  the  purchaser  into  the  mistake. 

Can  judgment  creditors  successfully  resist  the  application,  and 
conacienciously  insist,  that  money  bid  under  such  circumstances,  and 
not  yet  paid  to  them,  should  yet  be  received? 

We  think  they  cannot  In  the  case  of  the  Oniario  Bank  vs. 
Lansing f  2  Wend.  Rep.  where  on  the  sale  of  property,  under  a^ 
/a.|  a  plaintiff  inadvertently  bid  a  less  sum  than  the  amount  of  his 
execution,  the  sale  on  his  application  was  set  aside,  and  a  new  sale 
oidered,  because  under  their  redemption  law,  as  against  a  junior 
Judgment  creditor,  he  could  not,  in  his  actual  circumstances,  have 
enjoyed  the  advantages  to  which  it  had  been  his  purpose  to  entitle 
himself. 

In  the  case  of  Mulks  vs.  Alkn^  (13  Wen.  35S,)  the  property  was 
bid  m  at  $840,  under  the ,  belief  and  impression  of  the  purchaser, 
and  of  the  officer  conducting  the  sale,  that  the  premises  described 
in  the  advertisement,  consisted  of  a  woollen  factory,  owned  by  the 
defendant,  worth  upwards  of  a  thousand  dollars,  whereas  it  was 
discovered,  that  the  premises  only  comprised  a  garden  spot,  worth 
only  one  hundred  and  fifty  dollars.    It  was  alleged,  that  the  officer 
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was  misled  by  the  defendant  in  the  execution,  when  applied  to  for 
information,  respecting  bis  real  estate.  The  defendant,  howerer» 
denied  all  intention  to  deceive. 

The  court  set  aside  the  sale,  remarking,  that  whether  the  de« 
fendant  did,  or  did  not,  intend  to  mislead  the  plaintiff  and  the  offi- 
cer, there  was  no  doubt  they  were  deceived  by  the  representations 
he  made.  These,  indeed,  were  cases  at  law ;  but  in  the  case  of 
Lansing  vs.  Quachevbush^  (5th  Cow.  38,)  the  court  of  law  re- 
fused to  correct  the  endorsement  on  the  execution,  when  property 
had  been  sold,  which  did  not  belong  to  the  defendant,  because  a 
court  of  equity  was  deemed  a  more  proper  tribunal  to  grant  relief. 
And  the  authority  of  the  cases  we  have  referred  to,  are  the  strong- 
er, because  they  occurred  at  law:  a  court  of  chancery  being  no 
doubt,  in  general,  the  more  appropriate  forum  for  correction  and 
relief  in  such  cases.  Each  case  must,  indeed,  be  determined,  very 
much  upon  its  own  circumstances,  and  the  time  of  the  application, 
and  the  attitude  of  the  parties  before  the  court.  In  the  case,  how- 
ever, before  us,  we  are  of  opinion,  both  upon  principle  and  authori- 
ty, that  the  complainant  b  entitled  to  the  relief  prayed  for. 

It  becomes  necessary,  that  we  should  determine,  in  the  second 
place,  the  question  of  priority,  presented  in  the  record,  between 
the  several  defendants  in  this  bill,  with  a  view  to  the  proper  distri- 
bution of  the  proceeds  to  arise  from  a  re-sale  of  the  premises. 
This,  as  to  one  class  of  the  defendants,  will  depend  upon  the  con- 
struction, which  may  be  given  to  the  provisions  on  the  subject  of 
the  lien  of  judgments,  contained  in  the  act  of  1831,  ch.  90.  It  will 
be  seen  by  a  reference  to  that  act,  that  its  leading  object,  as  to  deeds 
of  bargain  and  sale,  mortgages  and  other  instruments,  required  to 
be  registered,  was  to  abolish  all  relation,  between  the  registration 
of  the  instrument  and  its  date  or  execution,  which  had  previously 
existed,  and  to  make  thenceforward,  the  registration  itself  an  ef- 
fective part,  as  it  were,  of  the  execution  of  the  instrumenti 
giving  the  right  to  him  who  should  first  register,  and  ena- 
bling all  persons  thereafter  safely  to  purchase,  so  far  as  convey- 
ances were  concerned,  by  simply  inspecting  the  register's  office  of 
the  county  in  which  the  property  might  lie.  And  if  it  had  been 
the  purpose  of  the  legislature  to  abolish  the  lien  of  judgments,  in 
all  cases,  which  they  had  competent  power  to  do,  this  would  have 
been  sufficient.  But  such  was  not  their  purpose;  they  intended 
that  a  modified  lien  by  judgments,  for  a  limited  period,  should  con- 
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tinue  to  exist,  and  the  questioQ  ^ith  them,  was,  how  this  shodd 
be  effected,  so  as  to  harmonise  with  the  general  scope  of  the  biflt 
and  not  to  defeat  their  leading  purpose,  which  was,  that  aU  might 
readily  know  from  whom  they  could  safely  purchase  property. 
This  was  effected  by  the  provisions  contained  in  the  6th,  7th  and 
8th  sections. 

In  the  6  th  section,  they  declare,  that  *nhe  lien  of  a  jodgmeat  and 
execution  (as  hereinafter  regulated)  shall  have  preference  to  ai^ 
deed  or  bond,  or  othei  instrument  not  regbtered,  at  the  time  the 
said  lien  of  said  judgment  or  execution  attached/' 

The  following  sections  contain  the  regulations  referred  to,  show*' 
ing  how  and  where  said  lien  should  attach* 

Sec  7.  ''All  judgments  obtained  in  any  court  of  record  in  tlus 
State,  shall  be  a  lien  upon  the  debtor's  land  from  the  time  said  judg- 
ment was  rendered;  provided ^  said  judgment  b  rendered  in  the 
county  where  the  debtor  resides  at  the  time  of  its  rendition,  and 
provided,  an  execution  is  taken  out  upon  said  judgment  and  the 
said  land  sold  within  twelve  months  after  the  rendition,  unless,'' 
&c. 

Sec.  8.  ''When  judgments  are  rendered  in  any  other  countyr 
than  that  in  which  the  debtor  resides,  the  lien  of  the  judgment  shaD 
take  effect  only  from  the  time  when  a  certified  copy  of  said  judg* 
ment,  shall  be  registered  in  the  county  where  the  debtor  resides," 
&C.  and  "all  judgments  so  certified  and  regbtered  shall  be  good  and 
effectual  from  said  time,"  &c.  The  question  is,  whether  judgments 
rendered  in  the  Federal  courts  are  included  in  these  provbion^ 
Obviously  they  are  included  by  the  terms  used,  "all  judgments  ob- 
tained in  any  court  of  record  in  thb  State,''  and  they  are  as  cei^ 
tainly  embraced  by  the  purpose  and  policy  of  the  statute.  If  they 
are  not  embraced  by  these  terms,  and  the  lien  be  not  given  to  them 
by  this  or  any  other  Tennessee  statute,  then  they  have  either  no 
lien  at  all,  or  else  a  lien,  uncircumscribed  in  point  of  time,  or  ter- 
ritory.  The  object  of  the  statute  was,  that  by  going  to  the  county 
where  the  land  lies,  a  purchaser  might  know  whether  there  were 
prior  conveyances  or  mortgages,  and  by  going  to  the  county 
where  the  owner  resided,  he  might  from  the  courts  of  record  there, 
and  from  the  regbter's  office,  know  whether  the  lien  of  any  judg- 
ment  had  attached,  and  thereupon  safely  buy. 

But  if  Federal  court  judgments  have  a  lien  without  the  regbtn* 
tion  of  a  certified  copy  of  the  judgment  in  the  county  of  the  debt- 
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or's  domioil,  then  it  would  be  nescessary  for  the  purchaser,  in  order 
to  buy  safely,  to  examine  the  records  of  the  Federal  courts  in  the 
three  divisions  of  the  State.  But  it  is  argued  that,  with  reference 
to  the  J9risdiction  of  the  federal  courts,  it  may  be  said  of  a  debtor, 
who  resides  in  Williamson  county,  that  be  resides  in  the  county 
in  which  the  ji^dgment  was  rendered.  Of  this  distinction  it  may 
be  observed,  not  only,  that  it  contradicts  the  letter,  and  contra- 
venes the  objects  of  the  statute,  but  that  it  is  too  attenuated  to  be 
either  very  tangible  or  very  visible.  Besides,  it  would  alike  apply 
to  the  judgments  of  the  supreme  and  chancery  courts;  and  as  to 
the  latter  we  have  a  legislative  assurance  that  it  does  not  apply. 
For  sQme  one  having  doubted,  perhaps,  and  without  cause,  it 
would  seem,  whether,  by  the  term  ^'judgments,"  decrees  in  the 
chancery  court  were  embraced,  the  act  of  1833,  ch.  92,  sec.  6,  was 
passed,  which  provides,  '*that  decrees  rendered  in  chancery  for  the 
payment  of  money,  shall  be  a  lien  upon  the  lands  of  the  person  or  per- 
jons  against  whom  the  same  may  be  rendered,  in  like  manner  and  un- 
der the  same  provisions,  restrictions  and  limitations  as  judgments 
at  law,  by  the  7th  and  8th  sections  of  the  act  which  this  is  inten- 
ded to  amend."  In  truth,  the  lien  of  judgments  by  our  system  is 
not  predicated  upon  the  more  extensive  or  more  limited  territorial 
jurisdiction  of  the  court  rendering  them.  The  records  of  the  court 
rendering  the  judgment  constitute  a  lien  upon  the  lands  of  the 
debtor,  wherever  situated,  without  further  registration,  if  the  coun- 
ty where  rendered  contains  the  domicil  of  the  debtor;  if  it  does 
not,  then  a  certified  copy  of  the  judgment,  registered  in  the  coun- 
ty of  the  domicil,  creates  a  lien  upon  the  land  of  the  debtor,  wher- 
ever situated. 

Such  is  our  view  of  the  statute;  and  the  question  is  certainly 
free  from  all  doubt.  But  it  has  been  suggested,  thrown  out  rather 
than  pressed  before  us  in  argument,  that  to  require  the  registra- 
tion of  a  certified  copy  of  federal  court  judgments  in  the  county  of 
the  debtor's  domicil,  in  order  to  the  creation  of  an  elfective  lien, 
would. improperly  interfere  with  the  action  and  process  of  those 
courts. 

But  it  b  an  axiom  of  the  jus  gentium^  as  fundamental  as  it  is 
familiar,  that  to  prescribe  the  rules  for  the  transfer  of  real  proper- 
ty, by  the  act  of  the  owner,  or  by  the  operation  of  law,  falls  pecu- 
liarly and  exclusively  within  the  competency  of  the  local  govern- 
ment. 
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The  lien  of  a  judgment  is  one  of  the  rules  for  such  transfer  bj 
operation  of  law.  It  is  a  step  towards,  it  is  the  inception  of  sodi 
transfer.  It  is  a  law  of  title;  it  is  a  rule  of  property;  congress  have 
not,  nor  do  they  claim  any  power  whatever  over  the  subject.  To 
require  a  creditor  in  a  federal  court  judgment  to  do  that  which  is 
required  of  a  creditor  in  a  State  court  judgment,  namely,  to  rois- 
ter a  copy  of  such  judgment  in  the  county  of  the  debtor's  domicil, 
in  order  to  the  creation  of  an  affctive  lien,  is  not  to  interfere  with 
the  process  of  the  U.  States  courts  or  to  control  their  officers  in  its 
execution.  As  well  might  our  laws  on  the  subject  of  registerii^ 
deeds  of  conveyance,  be  regarded  as  creating  such  interference  as 
our  law  on  the  subject  of  registering  judgments.  They  are  sub- 
jects peculiarly  and  exclusively  within  our  own  competency.  Up- 
on principle  this  is  so  unquestionably  true,  that  it  seems  scaicelj 
necessary  to  attempt  to  fortify  it  by  a  reference  to  the  34th  sec- 
tion of  the  act  of  Congress  of  1789,  or  to  adjudications  in  the  courts 
of  the  U.  States.  The  elaborate  judgment  by  the  late  chief  justice 
Marshall,  in  the  case  of  Wat/man  vs.  Southard^  10th  Wheat.  I, 
was  in  a  case  arising  under  the  Kentucky  endorsement  and  reple- 
vin law,  which  sought  to  regulate  and  control  the  officer  in  the  ex- 
ecution of  his  process.  But  many  observations  made  in  that  case, 
tend  to  establish  a  marked  distinction  between  that  case  and  the 
principle  of  such  a  case  as  is  now  before  this  court.  The  case  of 
Ross  vs.  Duvalf  13  Peters,  48,  arose  upon  an  act  of  Virginia,  pass- 
ed in  1792,  providing  that  "judgment  within  any  court  of  record 
within  the  commonwealth,  where  execution  hath  not  issued,  may 
be  revived  by  scire  facias^  or  an  action  of  debt,  brought  thereon, 
within  ten  years  next  after  the  date  of  such  judgment,  and  not 
after."  It  was  held  by  the  circuit  court  of  the  U.  States  for  the 
district  of  Virginia,  not  to  be  obligatory  upon  that  court. 

But  the  supreme  court  of  the  U.  States  say,  the  act  in  question 
is  substantially  a  limitation  on  judgments.  It  is  not,  therefore,  an 
act  to  regulate  process.  If  this,  then,  say  they,  be  a  limitation 
law,  it  is  a  rule  of  property,  and  under  the  34th  section  of  the  judi- 
ciary act,  it  is  a  rule  of  decision  for  the  courts  of  the  U.  States. 

The  case  of  Baldwin  vs.  Phillips,  before  Justice  Baldwin,  arose  on 
a  statute  of  Pennsylvania,  which  limits  the  lien  of  a  judgment  to 
five  years,  unless  revived  by  scire  facias.  The  court  says, 
"the  terms  of  this  law  extend  to  all  judgments,  in  any  court 
of  record  within  this  State,  which  are  broad  enough  to  take  in 
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those  of  this  court.  Its  object  is  declared  to  be,  "to  prevent  the 
risk  and  inconveniences  to  purchasers  of  real  estate,  by  suffering 
judgments  to  remain  a  lien  for  an  indefinite  lengthof  time,  without 
any  process  to  continue  or  revive  the  same,''  which  apply  in  what- 
ever courts  such  judgments  are  rendered.  We  cannot  consider 
it  as  a  mere  process  act;  it  is  a  part  of  a  great  system  of  juris- 
prudence, for  the  safety  and  protection  of  purchasers,"  <kc.  and 
the  court  in  that  case,  gave  effect  to  that  act.  See  Bald.  Rep.  vol. 
1,  page  274,  &c.  Upon  the  whole,  then,  we  are  constrained,  upon 
authority  as  well  as  principle,  to  hold  that  the  prior  judgment  cred- 
itors in  the  federal  court,  not  having  procured  a  certified  copy  of 
their  judgments  to  be  registered,  conformably  to  the  statute,  in  the 
county  of  Williamson,  the  county  of  the  domicil  of  their  debt- 
ors»  must  be  postponed  to  the  subsequent  judgment  creditors,  who 
obtained  their  judgments  in  the  circuit  court  for  the  county  of  Wil- 
liamson. As  to  the  remaining  question  presented  for  discussion  in 
the  claim  of  Robert  M.  House  to  a  preferable  and  exclusive  lien 
founded  upon  the  ground,  that  although  he  has  a  joint  judgment 
against  both  Baldwin  and  Anderson,  yet  it  arose  originally  from  the 
separate  debt  of  Anderson,  while  the  other  judgments  are  founded 
iipon  partnership  transactions;  that  question  may  be  very  briily  dis- 
posed of.  This  is  not  a  case  where  there  are  two  funds  before  the 
court  to  be  distributed,  and  where  the  court  are  called  upon  to  ad- 
just and  settle,  upon  grounds  of  general  equity,  the  rights  of  the 
parties  so  as  to  attain  equality. 

The  simple  question  is,  whether,  when  one  has  a  judgment 
against  a  member  of  a  partnership  concern  for  his  separate  debt, 
and  another  has  a  judgment  against  the  partnership,  both  consti- 
tute a  lien  upon  the  separate  real  estate  of  each  partner.  Of  this 
no  one  can  doubt.  The  act  of  1789,  ch.  57,  declares  that  in  all 
cases  of  joint  obligations  or  assumptions  of  co-partners  or  others, 
suits  may  be  brought  and  prosecuted  on  the  same,  in  the  same  man- 
ner as  if  such  obligations  or  assumptions  were  joint  and  several. 
Of  course,  for  all  the  purposes  of  lien,  there  can  be  no  difference 
between  the  joint  and  separate  creditors  of  the  individual  partner, 
and  whether  in  any  given  case,  they  can  repel  eachotherin  the  dis- 
tribution of  the  joint  and  separate  funds,  will  depend  upon  circum- 
stances to  be  shown  in  the  case,  and  upon  the  application  to  them 
of  the  general  principles  of  equity. 
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Hoy  wood  conrejed  to  bia  daughter  Hnriiet  and  her  asBigns  fiMnensr,  land  Id 
eottdderotion  of  $1000  pnid  him,  to  be  held  duriog  her  Dotnral  Ufe,  aod  after  her 
death,  to  such  of  her  children,  their  heirs  and  assigns  forever,  as  she  and  her  fizM 
husband  should  direct,  limit  and  appoint,  and  for  want  of  such  joint  appointment 
to  all  her  children  equally,  their  heirs  and  assigns  forever:    Held, 

1.  That  this  deed  vested  in  Harriet  an  estate  for  llfo  with  remainder  over. 

9.  That  upon  the  birth  of  a  son  the  remainder  became  vested  in  him,  tabject 
to  be  divested  by  the  birth  of  other  children,  or  by  the  exercise  of  the  power  of 
appointment. 

3.  That  the  consideration  expressed  io  the  face  of  the  deed  must  be  regarded 
as  the  true  and  only  consideration  moving  to  the  execution  thereof,  in  the  absence 
of  evidence  to  the  contrary;  and  that  the  land  must  therefore  be  regarded  as  pur- 
chased by  the  mother,  the  life  estate  for  herself,  and  the  remainder  for  bef  ctaU 
dren. 

4.  That  said  remainder  having  been  purchased  by  the  mother  for  the  oMid,  and 
conveyed  to  him  directly,  was  therefore  derived  from  the  mother  within  tbemeaniaf 
of  the  act  of  1734,  ch.  22,  sec.  7,  and  consequently,  upon  the.^  death  of  the  son, 
intestate,  without  issue,  vested  in  the  mother,  thus  uniting  the  life  estate  and  re- 
mainder and  giving  her  a  fee  simple. 

5.  That  the  mother  having  died,  intestate,  without  issue,  the  estate  descended 
to  her  brothers  and  sisters. 

This  bill  was  filed  in  the  chancery  court  at  Pulaski,  ia  Febraarjy 
1837,  by  the  heirs  of  the  late  Judge  Haywood,  against  David 
Moore,  to  obtain  a  decree,  among  other  things  for  a  tract  of  land 
containing  three  hundred  acres,  lying  in  Giles  county,  and  in  the 
possession  of  Moore.  On  the  29th  day  of  June,  in  the  year  1808| 
John  Haywood  made  a  deed  to  his  daughter  Harriet  Haywood. 
This  deed  set  forth  that  said  Haywood  "for  and  in  consideration  of 
$1000,  to  him  in  hand  paid,  the  receipt  of  which  he  doth  hereby 
acknowledge,  hath  given,  granted,  bargained  and  sold,  deltveredf 
enfeoffed  and  confirmed,  and  by  these  presents  doth  give,  grant, 
bargain,  sell  and  deliver,  enfeoff  and  confirm  to  the  said  Harriet 
the  one  half,"  &c.,  ''also  300  acres  of  land,  on  Richland  creek  of 
Elk  river,"  &c.;  "to  have  and  hold  the  said   tracts  of  land  for  and 

« 

during  the  term  of  her  natural  life,  and  after  her  death  to  such  of 
her  children,  their  heirs  aod  assigns  forever,  as  she  and  ber  first 
husband  shall  direct,  limit  and  appoint,  and  for  want  of  such  joint 
appointment,  to  all  her  children  equally,  their  heirs  and  assigm 
foiT^er." 
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On  the  day  after  the  execution  of  this  deed,  Harriet  Haywood 
intermarried  with' defendant  Moore.  Within  the  first  twelve 
months  after  the  marriage,  Mrs.  Moore  gave  birth  to  a  son.  The 
weight  of  the  testimony  taken  in  the  cause  sustains  the  position 
that  thb  child  was  born  alive  and  lived  several  hours  and  died* 
There  was  also  testimony  going  to  show  that  the  child  was  bom 
within  six  months  after  conception,  and  that  its  premature  birth  was 
occasioned  by  an  injury  received  by  the  mother  byafall  from  ahorse. 

Mrs.  Moore,  having  had  no  other  children,  died  in  1831,  leaving 
brothers  and  sisters,  who  are  the  complainants  in  this  bill.  The 
bill  charges,  that  the  land  "was  settled  upon  the  said  Harriet  by  an 
instrument  or  marriage  article,  or  by  a  deed  or  deeds  of  gift,  or  in 
some  other  way  upon  the  following  terms  and  conditions, 
and  no  other;  that  is  to  say,  that  if  the  said  Harriet  should 
die  without  issue,  then  and  in  that  event  the  said  property''  was  to 
go  to  and  be  the  property  of  the  brothers  and  sisters  of  the  said 
Harriet;  in  pursuance  of  which  said  settlement  the  said  D.  Moore 
and  his  wife  took  possession  of  the  property. 

The  bill  prays  that  the  property  may  be  decreed  to  the  com- 
plainants, the  heirs  aforesaid.  The  answer  of  Moore  asserts  a 
claim  of  right  in  fee  simple  to  the  land  "by  virtue  of  the  deed  and 
the  birth  of  a  child,"  and  that  if  he  was  not  entitled  thereto  in 
fee  simple,  he  was  to  a  life  estate  therein  as  a  tenant  by  the  cour- 
tesy. 

The  cause  came  on  to  be  heard  at  the  September  term,  1841,  be- 
fore Bramlett,  chancellor,  who  decreed  that  the  complainants  were 
entitled  to  the  land.    The  defendant  appealed. 

This  case  was  argued  by  Mr.  Brown  and  Wright  for  the  com- 
plainants and  Mr.  Goode  and  Fogg  for  the  defendant. 

Grbsn,  J.  delivered  the  opinion  of  the  court. 

Thb  bill  is  filed  by  the  heirs  of  John  Haywood,  deceased,  for  the 
recovery  of  certain  lands  and  slaves,  which  were  conveyed  by  Judge 
Haywood  to  his  daughter  Harriet,  afterwards  Mrs.  Moore,  wife  of 
the  defendant  David  Moore.  The  deed  was  executed  the  29th 
day  of  June,  1803,  expressing  the  consideration  of  one  thousand 
dollars.  By  it  several  slaves  and  tracts  of  land  were  conveyed, 
and  among  the  rest  a  tract  of  three  hundred  acres  on  Richland 
creek  of  Elk  river. 
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The  negroes  were  given  to  Harriet  and  her  assigns  forever,  but 
the  land  was  to  be  held,  *'for  and  during  the  term  of  her  nataral 
life,  and  after  her  death  to  such  of  her  children,  their  heirs  and  as« 
signs  forever  as  she  and  her  first  husband  shall  limit,  dh-eet  and  ap- 
point, and  for  want  of  such  joint  appointment,  to  all  her  children 
equally,  their  heirs  and  assigns  forever." 

1.  The  first  question^  is,  Vhat  estate  was  vested  in  Harriet  Hay- 
wood by  this  deed?  There  can  be  no  doubt  but  that  she  took  an 
estate  for  life  only.  The  terms  of  this  deed  do  not  fall  within 
the  rule  in  Shelly's  case.  Although  the  word,  ^'children,"  is  some- 
times used  to  denote  the  entire  class  of  persons  who  are  to  take  in 
succession,  and  in  such  case,  is  synonymous  with  the  word,  "heirs;*' 
yet  generally,  the  word  ''children,"  is  used  as  a  word  of  purchase. 
In  the  deed  now  before  the  court  it  is  evidently  so  used.  The  es- 
tate is  to  go  to  such  of  her  children  as  she  may  appoint,  and  in  de- 
fault of  appointment,  to  all  her  children,  equally,  and  their  heirs. 
The  meaning  is,  children  living  at  her  death. 

2.  Did  Harriet  have  issue  capable  of  inheriting?  This  depends 
npon  the  evidence  in  the  cause;  and  we  think  the  proof  is  satisfac- 
tory, that  she  did  give  birth  to  a  son,  who  lived  several  hours. 
There  is  no  satisfactory  evidence,  as  to  the  period  of  gestation  at 
which  the  child  was  born,  nor  do  we  deem  it  necessary  to  enter  in- 
to that  enquiry.  The  fact  that  the  child  was  bom  alive,  is  all  that 
the  common  law  requires,  in  order  that  it  may  inherit  and  trans* 
mit  the  inheritance. 

3.  It  becomes  necessary  next  to  enquire,  what  estate  this  child 
took  under  the  deed?  The  terms  of  the  deed  convey  to  Harriet 
an  estate  for  life,  with  contingent  remainder  over;  (Fearne  9,)  but 
upon  the  birth  of  her  son,  the  remainder  became  vested  in  him,  sub- 
ject to  be  divested  by  the  birth  of  other  children,  or  by  the  exer- 
cise, by  Harriet  and  her  first  husband,  of  their  power  of  appoint- 
ment.   Fearne,  228,  et  seq:  4  Cruise's  Dig.  166.  sec.  44: 

4.  As  the  child  of  Harriet  died  shortly  after  its  birth,  its  father, 
the  defendant  Moore,  and  its  mother  the  said  Harriet,  both  survi- 
ving, the  next  question  is,  to  whom,  by  our  statutes,  did  the  estate 
go,  which  Was  vested  in  the  child? 

The  deed  from  Judge  Haywood  to  Harriet,  as  we  have  seen, 
purports  to  have  been  made  for  the  consideration  of  one  thousand 
dollars  to  him  paid  by  Harriet.  Formerly  it  was  held,  that, 
against  a  consideration  alleged  in  a  deed,  no  averment  to  the  con- 
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trary  could  be  received.  4  Cruise's  Dig.  269.  But  ia  modem 
times  parol  evidence  of  collateral  facts,  tending  to  support  or  ex- 
plain a  deed,  has  been  admitted.  4  Cruise's  Dig.  369,  sec.  49.  Un- 
questionably, however,  the  consideration  expressed  in  the  deed, 
must  be  taken  to  be  the  true  and  only  consideration  moving  to  the 
execution  of  it,  unless  there  is  evidencejto  show  that  there  were 
other  considerations  than  the  one  expressed^  In  this  case,  no  such 
evidence  exists.  It  is  suggested  by  the  counsel  that  the  statements 
in  the  bill,  and  answer  and  the  letters  of  Judge  Haywood,  show 
that  the  property  conveyed  in  this  deed  was  in  fact  given  by 
Judge  Haywood  to  his  daughter.  In  this,  however,  the  counsel  is 
mistaken.  The  bill  speaks  of  it  as  a  settlement,  but  never  as  a 
gift. 

It  is  also  apparent  from  the  bill  that  the  complainants  had  no 
precise  knowledge  of  the  nature  of  the  conveyance.  The  answer 
does  not  call  it  a  gift.  It  admits  that  Judge  Haywood  conveyed 
by  deed  to  his  daughter  the  property  in  question;  but  whether  it 
was  by  a  deed  of  gift,  or  a  deed  of  bargain  and  sale,  it  does  not 
say.  The  letters  of  Judge  Haywood,  in  this  record,  do  not  allude 
to  this  deed.  Some  reference  is  made  to  the  deed  of  1815,  but 
none  to  the  one  of  1808. 

But  it  is  said,  that  the  estate  conveyed,  is  of  such  magnitude,  as 
to  prove  that  a  thousand  dollars  was  an  wholly  inadequate  consid- 
eration, and,  therefore,  we  must  infer  it  was  a  gift.  In  the  first 
place,  we  cannot  know  that  one  thousand  dollars  was  an  inade- 
quate consideration.  We  have  no  evidence  of  the  description  of 
the  property,  or  of  its  value  in  1808.  Nor  in  the  next  place,  is  it 
necessary,  in  order  to  constitute  a  valid  purchase,  that  a  full  price 
should  be  paid.  We  must  take  it  therefore,  that  the  sum  of  a 
thousand  dollars  was  paid  by  Harriet  Haywood,  to  her  father,  for 
the  property  conveyed  to  her,  by  the  deed  under  consideration. 
And  we  cannot  understand  this  sum,  as  having  been  given  for  the 
life  estate,  and  that  the  remainder  to  her  children  was  a  donation 
from  her  father.  It  is  in  consideration  of  the  thousand  dollars 
that  he  conveys,  and  that  consideration  relates  as  well  to  the  re- 
mainder as  to  the  life  estate.  Taking  this  to  have  been  a  purchase 
by  Harriet  for  the  benefit  of  her  children,  is  not  the  title  of  her 
child  to  the  remainder,  derived  from  her?  We  think  it  is.  If  a 
parent  purchase  a  tract  of  land  from  a  third  person  for  his  child, 
and  cause  the  deed  to  be  made  from  the  vendor  to  the  child,  that  is 
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aa  advancement  from  the  parent,  which  must  be  brought  into  hotdi-' 
pot,  upon  a  division  of  the  parent's  estate.  Thompson  vs.  Thomp- 
son, 1  Yerg.  97.  If  it  is  an  advancement  by  Ihe  parent,  is  it  not 
derived  from  him?  The  vrordderivedy  used  in  the  act  of  1784,  ch. 
22,  sec  7,  is  not  a  technieal  word.  It  means,  if  the  land  proceed 
from  either  parent,  by  which  either  a  legal  or  equitable  title  is  ves- 
ted in  the  child,  if  he  should  die  without  bsue,  or  not  having  any 
brother  or  sister,  or  the  lawful  issue  of  such,  who  shall  survive, 
the  estate  of  such  intestate  shall  be  vested  in  fee  simple  in  the  pa- 
rent from  whom  the  same  was  so  derived.  If  a  parent  give  a  land 
warrant  to  a  child,  or  assign  a  title  bond,  and  the  grant  in  the  one 
case  or  the  deed  in  the  other ,  be  made  directly  to  the  child,  the 
land  so  obtained  is  derived  from  the  parent,  within  the  meaning  of 
this  act  of  assembly;  and  on  the  death  of  the  child,  under  the  cir- 
cumstances mentioned  in  the  act,  would  vest  in  such  parent.  We 
think,  therefore,  that  upon  the  death  of  her  son,  the  estate  was 
vested  in  Mrs.  Moore,  in  fee  simple. 

As  Mr.  Moore  had  no  child  after  the  fee  was  vested  in  her,  the 
tlefendant  cannot  hold  the  land  as  tenant  by  the  courtesy.  One  re- 
quisite to  constitute  a  tenancy  by  the  courtesy  is,  that  the  wife  have 
issue,  capable  of  inheriting  her  estate.  Therefore,  "if  a  woman 
be  tenant  in  tail  male,  and  hath  only  a  daughter  born,  the  husband 
is  not  thereby  entitled  to  be  tenant  by  the  courtesy;  because,  such 
issue  female,  can  never  inherit  the  estate  in  tail  male."  2  Black. 
Com.  127-8.  Here  Mrs.  Moore  never  had  issue  capable  of  in^jpr- 
iting  this  estate,  because  she  became  seized  of  the  fee  after  the 
death  of  her  son  and  after  behig  thus  vested  with  the  estate,  she 
had  no  child  bom.  The  consequence  of  the  foregoing  view  of  the 
case  is,  that  upon  the  death  of  Mrs.  Moore,  her  brothers  and  sis- 
ters or  their  issue  were  entitled  to  this  land.  All  the  land  men- 
tioned in  the  deed  having  been  sold  in  the  life- time  of  Harriet,  ex- 
fcept  the  300  acre  tract  on  Richland  creek,  the  complainants  are 
entitled  to  that  tract  only.    Let  the  decree  be  affirmed. 
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Hushes  tu.  Cannon. 

1.  The  legiilatore  have  the  power  to  pais  laws  for  the  purpose  of  curing  the  de* 
fective  probate  and  registration  of  deeds,  under  previously  existing  laws;  the  so* 
lemnities  which  are  required  to  evidence  the  traneler  of  property,  affecting  tha 
remedy  and  not  the  rights  of  the  parties.  ' 

S.  A  liinitation  in  remainder  of  personal  chattels  by  deed  is  good  in  Virginia 
and  Tennessee. 

3.  The  case  of  Baldwin  vsk  Babhcin^  (see  ante  pago  473,)  referred  to  and  appro- 
bated ;  also  Mof^an  ts.  Ektm^  4  Yerg.  375w 

4.  Winn  loaned  by  deed  and  delivered  a  slave  to  Hughes  and  wife,  to  be  and  re- 
main in  the  personal  service  of  the  wifo  during  the  life  of  the  wife,  and  after  her 
death  to  go  to  such  child  or  children  or  heirs  surviving  at  the  death  of  the  wife  as 
might  have  attained  or  might  attain  the  age  of  21  years :  Held,  that  such  deed  con- 
Veykd  to  the  wife  a  valid  life  bstate,  with  remainder  to  her  son  who  attained  the 
lige  of  21  years,  the  said  deed  nut  ialfing  *«vithin  the  rule  in  Shelly^s  case. 

William  Hughes  married  Mariah,  the  daughter  of  O.  Winn,  in 
the  county  of  Lunenburgh,  State  of  Virginia,  in  the  year  1815^ 
In  1817,  being  about  to  remove  to  the  State  of  Tennessee,  Winn 
jplaced  in  the  hands  of  Hughes  and  wife  a  slave  named  Jack,  the 
subject  of  the  present  controversy.  At  the  time  of  tlie  delivery 
of  this  slave  a  deed  was  made  in  reference  to  him,  the  contents  of 
which  are  as  follows:  "I,  the  said  O.  Winn,  do  hereby  deliver 
to  said  William  Hughes  and  Mariah,  one  negro  boy  named  Jack, 
on  the  following  terms  and  conditions,  namely,  that  the  said  negro 
ttmain  in  the  personal  service  of  said  William  Hughes  and  his 
wife,  not  subject  to  the  payment  of  any  debt  of  said  William  or 
Mariah,  or  to  be  taken  by  any  contract  of  said  Hughes  of  what- 
soever nature,  and  if  the  said  Mariah  should  die,  leaving  no  heir  of 
her  body,  then  the  said  negro  Jack  shall  be  returned  to  the  said  O. 
Winn  and  his  heirs;  and  in  case  the  said  Mariah  should  die  leaving 
an  heir  or  heirs  of  her  body,  and  the  said  heir  or  heirs  should  die 
before  they  comie  to  the  age  of  twenty-one  years;  and  incase  they 
leave  no  heir  of  their  bodies,  then  the  said  negro  shall  be  returned 
to  said  Winn  or  his  heirs;  but  iri  case  the  said  Mariah  shall  have  a 
child  or  children,  and  die  leaving  said  child  or  children  surviving 
after  her  death,  and  her  child  or  children  shall  have  no  heirs  of  their 
bodies  or  arrive  at  the  age  of  twenty-one  years,  then  I,  the  said 
Orsemus  Winn  do  lend  to  said  William  Hughes  and  Mariah  his 
wife,  the  said  negro  during  the  natural  life  of  said  Mariah,  and  af- 
ter the  death  of  said  Mariah,  I,  the  said  O.  Winn,  do  give  and  be- 
72 
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quoath  to  the  said  ehildor  children  of  Mariab,  if  any  should  arrire 
at  twetity-one  years  of  age  or  leilve  heiri  of  their  bodies,  the  afore- 
said negro  to  have  and  hold  forever,  and  in  case  the  said  William 
and  Mariah  will  receive  the  said  negro  on  the  aforesaid  oonditioBar 
I,  the  said  O.  Winn  do  hereby  warrant  and  defesd  the  rij^t  of  MoA, 
negro  to  said  William  and  Mariah  during  the  natural  life  of  said 
MitiBhi  and  then  to  the  supposed  hmr  of  saiid  Mariah  on  Ibe  libove 
conditions,  against  the  claim  of  all  persons/'  &c. 

Ob  the  back  of  this  deed  was  written  &e  fbUowidg  agreiiibtot, 
which  was  signed  by  William  and  Mariah  Hughes  and  sealed  by 
them,  to  wit: 

*'We,  the  said  William  and  Maridh  Hughes,  do  hei^by  adl^iioW). 
6dge  we  have  received  the  above  named  negro  on  (he  abo^v'e  writ- 
ten conditions,  and  do  bind  ourselves  and  our  heirs  to  comply  with 
the  conditions  in  the  sum  of  one  thousand  pounds  eurreat  moaey 
of'  Virginia,  in  witness,"  &c. 

The  following  is  the  probate  o(  these  instruments,  to  wit:  '*In 
Lunenburg  clerk's  office,  24th  January,  1817,  the  foregoing-  wri- 
ting was  proved  as  to  O.  Winn  by  the  oath  of  Edward  Winn,  a 
subscribing  witness  thereto;  and  the  condition  thereunder  written, 
signed  by  W.  and  M.  Hughes  was  proved  by  the  oaths  of  £dward 
Winn  and  W.  M.  White,  two  of  the  subscribing  witnesses  thereto, 
which  Were  severally  ordered  to  be  recorded* 

W.  H.  Taylor,  CJlerk.^ 

William  Hughes  brought  the  slave  to  the  Stat€^  of  Tennessee 
and  retained  possession  of  him  until  about  the  ytfar  IB^,  when 
Hughes  sold  him  to  one  Townsend  for  the  sum  of  $400.  The 
possession  \tas  delivered  and  a  bill  of  sale  signed  by  Hughes  and 
t<^ife  fnade  and  delivered  to  Townsend.  Townsend  died,  and  in  the 
distribution  of  his  estate  tbe  slave  was  allotted  to  a  son-in-law* 
Winn,  and  by  Winn  sold  to  A.  Cannon  ibr  a  valuable  considera- 
tion, without  notice  of  any  oustanding  claim  to  the  slave. 

This  bill  was  filed  in  the  chancery  court  at  lilurfreesborough  on 
th6  9th  day  of  July,  1838,  by  Mariah  Hughes  and  Edward  Uughea 
her  ton  aftd  only  child  against  Cannon. 

Thd  bill  {bsserts  a  right  to  a  life  estate  in  the  slave  in  l)ehalf  of  Ma- 
riah Hnghei,  t^itfa  remainder  to  £ld  ward  after  the  determine tioa  of 
the  life  estate,  under  the  provisions  of  thd  deed  made  by  O.  Wiiui 
Iti  1S17.  The  bill  piitys  that  Mariah  Hughes  have  a  decree  for  tha 
iMiA^diatapOiteisionof  the  slave,  or  that  Edward  (if  entitled  thero- 
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to)  Imve  decreed  to  him  the  possession  as  he  was  now  more  fhaii 
twenty -one  years  of  age. 

The  complamant  Edward  alleging  that  he  was  entitled  to  the 
possession  of  the  slave  after  the  determination  of  the  life  estate  of 
his  mother,  at  aH  events,  and  that  he  was  apprehensive  ^t  the 
slave  wooM  be  removed  beyond  the  jurisdiction  of  the  coort,  pray- 
ed that  Ms  remi«inder  interest  might  be  secured  i)y  the  ister- 
vention  of  the  court. 

The  defendant  answered  the  biH,  and  the  cause  came  on  to  *be 
heard  on  bill,  answer,  replication  and  proof  (the  complainant  Mariah 
having  died  in  the  meantime,)  at  the  July  term,  1841,  Ridley,  chan- 
cellor, presiding.  He  being  of  opinion  that  Cannon  had  no  right  to 
take  advantage  of  the  non-registration  of  this  deed  in  this  State, 
not  being  a  purchaser  from  the  grantor,  and  that  the  deed  conferred 
a  valid  life  estate  on  Mariah  Hughes,  and  after  her  death  an  abso^ 
Kite  estate  to  her  son  £d  ward,  decreed  the  possession  of  thd  slave 
to  said  Edward,  and  hire  from  the  death  of  Mariah.  The  defen- 
dant appealed. 

H.  M.  Burton^  for  the  complainant.  Tiie  grounds  of  defence  rt* 
Ked  on  are,  1.  That  the  biH  of  sale  from  O.  Winn  has  not  been  pro- 
rbn  and  registered  according  to  "our  law*' (the  law  of  Ten.)  T* 
this  it  is  answered  that  the  lex  loci  governs  as  well  in  relation  to 
the  authentication  of  contracts  as  in  regard  to  their  construction 
and  e^ct.  Story's  Com.  on  Conflict  of  Laws,  (2nd  Ed.)  page 
834-^:  4th  Kent's  Com.  Nor  does  the  fact  that  the  bill  of  sale 
was  made  in  contemplation  of  a  removal  to  this  State  alter  the 
case.  Crenshaw  vs.  Anthony^  Mar.  &.  Yer.  page  102:  Loving  yi. 
Hunter^  8  Yerger,  page  4.  The  laws  of  Virginia,  (the  bill  of  sale 
having  been  executed  there,)  then  govern  in  regard  to  the  reghr- 
tration.  And  by  our  act  of  1839-40,  this  court  may  take  notic6 
of  them  judicially.  By  the  act  of  1792,  of  Virginia,  which  ap- 
pears to  have  been  in  force  at  the  date  of  the  execution  of  the  deed, 
a  deed  of  gift  of  slaves  was  required  to  be  registered  only  in  casetf 
where  the  donor  retained  the  possession.  Rev.  Stat,  of  Va.  vol.  I, 
page  369:  Moore  V5.  Ducaney,  3d  Ilenning  &  Munford's  Rep. 
page  139.  It  is  then  sufficient  tliat  the  execution  of  the  deed  is 
proven  as  at  common  law,  which  is  done  by  the  witness,  William 
Hughei.  But  the  dead  of  gift  is  registered  in  Lunenburg  county, 
Virginia,  and  has  endorsed  upon  it  the  certificate  of  the  clerk  that 
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it  was  duly  proved.  And  the  objection  that  the  clerk  does  not 
give  a  copy  of  the  order  admitting  it  to  probate,  but  merely  certi- 
fies that  it  was  duly  proven, cannot  now  avail.  That  defect  is  now 
cured  by  our  act  of  1839-40,  on  the  subject  of  registration. 

2.  It  is  objected  that  the  limitation  amounts  to  a  perpetuity*  A 
perpetuity  is  defined  by  Sir  Ed.  Sugden  to  be  such  a  limitation  of 
an  estate  as  renders  it  unalienable  beyond  the  period  alfowed  by 
law.  And  property  may  be,  by  our  law,  rendered  unalienable  for 
any  number  of  lives  in  being,  and  twenty-one  years  and  a  fraction 
of  a  year  thereafter.    4th  Kent's  Com.  page  267. 

3.  That  the  sale  by  Wm.  and  Mariah  Hughes,  purporting  to  con- 
vey a  greater  estate  than  they  possessed,  operated  as  a  forfeiture, 
and  there  then  being  no  particular  estate  to  support  the  remainder, 
it  F^s  gone.  *  This  would  have  been  so  at  common  law,  but  our 
statutory  deeds  do  not  operate,  as  an  ancient  foefiment,  to  pass  the 
fee  simple  into  rights  of  entry  or  action.  But  they  operate  only 
fis  grants  to  convey  what  the  bargainor  (nay  lawfully  sell.  MiUer 
vs.  Miller f  Meigs'  Rep.  page  484. 

4.  Adverse  possession  and  the  statutes  of  limitation  are  relied 
pn.  But  this  would  involve  the  absurdity  that  the  statute  began 
to  run  before  the  right  of  action  accrued.  Edward  Hughes,  the 
present  complainant,  could  have  commenced  no  action  to  recover 
the  possession  of  the  slave  in  question  before  the  death  of  his  mo? 
ther  in  the  month  of  September,  1838.  And  the  bill  was  not  filed 
pn  behalf  of  the  present  complainant,  to  obtain  the  immediate  pos- 
session of  the  slave;  but  to  protect  his  right  as  remainderman, 
which  he  might  well  do,  he  then  having  such  an  interest  as  a  court 
of  equity  will  protect,  Henderson  vs.  Fatf/x,  10th  Verger's  Rep, 
And  the  court,  once  having  jurisdiction  of  the  cause,  would  not 
drive  him  into  a  court  of  law  after  the  death  of  his  mother,  bat 
would  proceed  to  do  justice  between  the  parties, 

5.  That  there  was -no  delivery  of  possession  to  Edward  Hughes 
or  to  any  one  for  him.  The  possession  of  the  tenant  for  life  is  the 
possession  of  the  remainderman.  CokeonLitt,  And  moreover 
where  the  gift  is  evidenced  by  writing,  possession  is  not  essential 
to  its  validity.     Caines  vs.  Marky^  2  Yerger's  Reports,  page  182. 

6.  That  Cannon  was  a  bona  fde  purchaser  without  notice. 
Whatever  Cannon's  equity  may  be,  that  of  Hughes  is  at  least  equal 
to  it;  and  in  addition  he  has  the  legal  title  and  could  successfully 
pro'^ecute  his  action  of  detinue  or  trover  for  the  recovery  of  the 
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slave,  but  that  this  court  retains  jurisdiction  of  the  case  to  prevent 
circuity  of  action. 

7.  The  counsel  for  the  defendant  relies  with  much  confidence  on 
the  position,  ''that  a  contingent  remainder  cannot  be  created  by 
deed;"  and  the  cases  in  3  De  v.  N.  C.  Rep.  page  262,  and  in  2  Mur- 
phey,  are  relied  on  in  support  of  the  position.  This  was  true  at 
an  early  period  of  the  Common  Law,  but  it  is  not  so  at  this  day. 
4th  Kent,  page  352.  The  North  Carolina  decisions  followed 
the  old  common  law  doctrine,  until  corrected  by  statute,  (see 
Rev.  S.  of  N.  C.  ch.  37,  sec.  22,)  and  by  the  decisions  of  that  State 
neither  a  vested  or  contingent  remainder  could  be  cres^ted  by  d&ed* 
Graham  vs.  Grahanit  2  Hawks'  Rep.  322,  and  Foscue  vs.  Fosciie^ 
3  Hawks,  35S.  And  the  reason  of  the  rule  stated  in  the  argument 
of  the  first  of  these  cases  by  Mr.  RufBn,  (now  one  of  the  judges  of 
the  supreme  court  of  North  Carolina,)  and  upon  which  the  court 
seems  to  have  decided  the  case,  applies  with  equal  force  to  either  a 
vested  or  contingent  remainder  created  by  deed. 

But,  by  the  decisions  of  our  own  State,  a  vested  remainder  may 
be  created  by  deed.  Jofinson  vs.  Mitchell^  1st  Humphreys'  Rep. 
173:  Caines  vs.  Marhy^  2  Yerger,  5S2.  And  why  not  a  contin- 
gent remainder?  It  is  not  the  uncertainty  of  the  enjoyment  of 
an  estate  in  future,  but  the  uncertainty  of  the  right  to  that 
enjoyment  which  constitutes  the  difference  between  a  ves- 
ted and  contingent  remainder.  4th  Kent,  page  206:  Fearne  on 
Rem.  page  3.  Now  if  there  be  any  sound  reason  in  the  common 
law  rule  in  either  case,  it  is  in  the  perishable  nature  of  personal 
property,  and  not  in  the  right  of  enjoyment,  and  it  would  apply 
with  equal  force  to  both.  If  it  applies  not  to  a  vested,  then  it  can- 
not apply  to  a  contingent  remainder. 

The  decbions  of  the  supreme  court  of  Virginia,  are  of  the  high- 
est authority  in  this  case,  the  deed  of  gift  having  been  executed  in 
that  State,  and  the  lex  loci  governing  in  its  construction  and  ef- 
fect. The  case  of  HiggenbotAam  vs.  Ruckert  2  Call's  V.  R.  p.  313,  is 
directly  in  point,  and  decides  that  a  contingent  remainder  may  be 
created  by  deed.  The  same  principle  b  also  directly  decided  in 
the  case  of  Keen  vs.  Macej/f  2  Bibb's  Ken.  Rep.  page  39,  and  on 
the  authority  of  the  decision  of  the  former  case.  It  may  here  be 
remarked  that  the  decisions  of  the  supreme  court  of  Kentucky,  in 
any  case  governed  by  the  laws  of  Virginia  are  of  scarcely  less 
authority  than  the  decisions  of  the  latter  State  themselves,  having, 
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when  she  ceased  to  be  part  of  her  territory  and  becfttne  an  iade* 
pendent  State,  adopted  the  laws  of  Virginia  for  her  government. 

6.  It  is  further  argued  that  the  limitation  falls  within  the  rule  in 
Shelly's  case.  The  word  "heirs/'  though  technically  used  as« 
word  of  limitation,  may  be  so  restricted  as  to  be  descriptive  of  par* 
ticulai  persons,  and  therefore  words  of  purchase.  Law  Lib.  An* 
castor  &  Heir,  page  36-7,  and  annexed  table  of  cases.  They  are 
frequently  so  used.    6  Yerger,  103. 

Where  it  appears  to  be  the  intention  that  the  first  taker  fthoidd 
have  a  life  estate  only,  the  word  "heirs"  is  construed  to  be  a  woni 
of  purchase.  Hodgson  vs.  Bttssey,  2  Atkins:  Hickman  vs.  EOison^ 
2  Vernon,  195:  Archer's  case,  1  Coke's  Rep:  Peacock  vs.  Spooner^ 
8  Vernon,  369:  Feame  on  Rem.  149, 310.  In  the  case  of  JBdh 
man  vs.  Qteinn^  the  words  «Moan  to  my  daughter  during  her  na-^ 
tural  life"  seem  to  have  taken  the  case  out  of  the  rule.  In  Ltwing 
vs.  Hunter^  the  words  'Ooaned  to  my  daughters  during  their  natisr- 
al  lives,  and  then  to  the  heirs,"  &c.,  was  determined  not  to  ftB 
within  the  rule. 

The  intention  of  the  grantor,  (Orsemus  Winn,)  as  is  apparent 
from  the  face  of  the  instrument,  is  clearly  that  Win.  and  Mariah 
Hughes  should  have  a  life  estate  for  the  life  of  the  latter  in  the  slav« 
in  question,  with  remainder  over  to  the  child  or  children,  if  any 
there  should  be  of  the  said  Mariah  surviving  her,  when  they  shouM 
arrive  at  twenty-one  years  of  age,  or  if  dying  before  that  time  ta 
such  children  as  they  should  have  remaining.  This  intention  is 
apparent,  first,  from  the  use  of  the  words  loan  for  the  Kfe  of  the 
said  Mariah;  second,  by  exempting  the  slave  in  the  deed  fcom  any 
debtthe  said  Wm.  or  Mariah  might  contract;  third,  by  the  super- 
added words,  child  or  children.  And  where  the  intention  is  appa» 
rent,  the  courts  will  carry  out  that  intention  unless  it  contravene 
some  positive  rule  of  law.    Smith  vs.  Bell,  6  Peters'  Rep.  6S. 

Mr.  E.  A.  Keeble  argued  this  case  for  the  defendant  at  kog^. 
The  reporter  was  not  furnished  with  his  brief. 

Reesb»  J.  delivered  the  opinion  of  the  court. 

In  1817,  William  Hughes  and  Mariah  Hughes  his  wife,  were 
about  to  remove  from  the  State  of  Virginia  to  this  State.  The  &• 
ther-in-law  of  Hughes,  one  Orsemus  Winn,  placed  in  their  posses* 
sion  a  negro  boy  Jack,  the  subject  of  this  controversy.    At  that 
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time  the  document  exhibited  with  the  bill,  was  executed  by  Winn. 
As  to  that  document  two  considerations  arise,  first,  is  it  before  us  as 
evideoceT  secondly,  what  is  its  legal  operation?  It  is  not  admitted 
in  the  answer^  yet  it  is  not  strongly  put  in  issue.  And  William 
Hughes,  a  witness  in  the  cause  says,  that  upon  the  names  of  the  wit- 
nesses being  read  to  him,  he  remembers  that  he  signed  the  paper; 
be  was  ignorant  however  of  its  contents.  The  paper  is  recorded 
in  the  county  of  Lunenburgh,  Va.,  and  the  clerk  of  that  ceunty» 
not  giving  a  copy  of  the  record  of  probate,  certifies  that  it  was 
duly  proved  according  to  law^  This  prdbate,  before  our  regbtra- 
tion  act  of  1839-40,  would  have  been  held  insufficient.  It  is  good 
by  the  terms  of  that  statute.  But  it  is  said  that  a  certificate  of 
probate,  which  before  that  statute  could  not  have  been  registe^ed^ 
cannot  now  be  received;  that  to  permit  it,  would  give  to  the 
act  an  operation  violative  of  the  constitution.  To  this  ptoposif  ion 
we  are  unable  to  yield  our  assent.  Registration  laws  are  founded 
Upon  reasons  of  public  policy.  By  them  it  is  intended  that  certain 
instruments,  evidencing  a  transfer  of  property  shall  be  madelUiowii 
and  be  subject  to  public  inspection,  and  also,  that  the  proof  of 
their  existence  shall  be  perpetuated.  The  solemnities  of  their  ex- 
ecution and  authentication^  may  be  as  many,  or  as  few,  and  of  that 
precise  character,  which  the  legislature  may  prescribe.  The  sub* 
jeot  is  within  their  competency.  And  whether  their  provisioiM  ro* 
late  to  the  future  or  the  past,  they  affect  the  remedy  and  not  the 
right. 

Upon  this  ground  then,  if  it  were  necessary  to  resort  to  it,  we 
think  the  instrument  in  question  is  before  us  in  evidence?  &nd« 
What  is  its  l^al  ef&ct?  The  instrument  is  most  inartificiaUy  drawik 
It  states,  that  "the  said  O.  Winn  doth  hereby  deliter  to  the  mid, 
William  and  Mariah  his  wife^  one  negro  boy  named  Jaok,  on  tke 
following  conditions,  namely,  that  the  said  negro  remain  in  the  per^ 
sonal  possession  of  the  said  Wm.  Hughes  and  Mariah  his  wife»  not 
•abject  to  the  payment  of  any  debt  of  the  said  Wm.  Hi^kes  or 
Mariab,  nor  to  be  taken  by  any  contract  of  said  Wm.  Hoghes^  of 
what  nature  or  kind  soever;  and  if  the  aforesaid  Mariah  adiaUdfi 
leavisg  no  heir  or  heirs  of  her  body,  then  the  said  negro  AM  be 
returned  to  the  said  O.  Winn  and  bis  heirs,  and  in  case  the  said 
Mamb  ^^H  die^  leaving  an  heir  or  heirs  of  her  body,  and  the  liaid 
heir  or  bein^  shall  <fie  before  they  come  to  the  age  of  twently-Me, 
and  'm  mm  they  leave  ho  heir  of  iheir  bedy,  then  tile  eaid  H^po 
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shall  be  returned  to  the  saidO.  Winner  his  heirs.  **But  in  casb 
the  said  Mariah  shall  have  a  child  or  children  and  die  leaving  said 
child  or  children  surviWng  after  her  death,  and  hercliild  or  children 
should  have  heirs  of  their  body  or  arrive  to  the  age  of  twenfy-one 
years,  then  I,  the  said  O.  Winn,  doth  lend  to  the  said  Wm.  Hughes 
and  Mariah  his  ^ife,  the  said  negro  during  the  natural  life  of  the 
said  Mariah,  and  after  the  death  of  the  said  Mariah>  I,  the  said  O. 
Winn,  do  give  and  bequeath  to  the  said  child  or  children  of  the  said 
Mariah,  (if  any  of  them  should  arrive  to  the  age  of  twenty-one 
years  of  age,  or  leave  heirs  of  their  body)  the  aforesaid  negro  to 
have  and  to  hold  forever.'* 

Stripping  this  document  of  tRe  clauses  inserted  with  such  solici- 
tude by  the  grantor  to  create  a  reversion  in  hhnself,  and  it  imports 
that  Winn  had  delivered  and  loaned  to  Hughes  and  wife,  the  negrd 
to  be  and  remain  in  their  service,  for  and  during  the  natural  life  of 
the  wife,  and  that  then  and  after  the  death  of  the  wife,  that  he 
gave  him  to  such  child  or  children  of  hers  surviving  at  the  time  of 
the  death  of  the  wife  as  might  have  attained  or  might  attain  the 
age  of  twenty-one  years,  &c. 

The  very  statement  shows  that  it  does  not  fall  within  the  rule  of 
Shelly's  case.  The  general  intent  is  not  to  limit  the  reversion 
even  upon  an  indefinite  failure  of  issue.  The  particular  intent  is  to 
give  to  the  first  taker  only  a  life  estate;  this  is  manifested  by  the 
terms  "deliver"  and  "lend"  for  her  natural  life.  The  remainder  is 
given  by  different  terms,  and  as  a  separate,  and  as  it  were,  indepen^ 
dent  donation  to  the  child  or  children  of  the  wife  surviving  at  her 
death.  These  are  the  very  terms  appropriate  to  exclude  a  case  from 
the  operation  of  the  rule  in  Shelly's  case.  The  remainder  is  ves- 
ted in  the  child  or  children,  living  at  the  death  of  the  wife,  contin<» 
gent,  however,  upon  their  arrival  at  the  age  of  twenty-one  years, 
or  if  dying  before  that  time,  upon  their  leaving  children  then  sur- 
viving. 

In  the  case  before  the  court,  the  tenant  for  life,  had  one  child 
born,  the  complainant,  and  he  reached  the  age  of  twenty-one  be- 
fore the  termination  of  the  life  estate. 

As  to  whether  a  limitation  in  remainder  of  a  personal  chattel, 
can  take  effect,  it  is  not  an  open  question. 

It  is  now,  in  despite  of  contrary  opinions  early  entertained,  a 
well  settled  point  that  such  limitation  is  good.  As  to  the  other 
question,  relating  to  the  non-registration  of  the  deed  in  this  State, 
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the  case  of  Moi^an  and  Elam,  and  the  case  determined  at  the  pre- 
sent term  of  Baldwin  vs.  Baldmn^  and  other  cases  and  decisions, 
settle,  that  in  Virginia  as  well  as  in  this  State,  under  the  statutes 
appljdng  to  this  instrument,  the  want  of  registration  avoids  the 
deed  as  to  creditors  of,  and  the  purchasers  from,  the  grantor  only. 
Upon. the  whole  case  we  are  of  opinion,  that  the  decree  of  the 
chancellor  ought  to  be  affirmed. 


Tatu>b,  et  als.  ^s,  TLAXvau* 

Tajlor  made  a  lealed  iDBtmment,  bj  the  terina  of  which  he  save  to  his  «on  cer^ 
tain  slaTes.  It  was  witnessed  and  deposited  in  his  trunk,  with  a  declaration,  that 
It  ebottld  take  eflect  after  his  death,  and  not  before.  It  there  remained  till  his  death : 
tUd, 

1st.  That  this  instmment  oould  not  be  set  up  as  a  deed  of  gift,  delivery  bein^ 
esiential  to  constitute  a  deed. 

2nd.  That  not  having  been  offered  and  proven  in  the  county  court  as  a  testamen* 
tary  paper,  it  could  not  be  regarded  as  such. — Under  such  circumstances,  the  court 
will  permit  the  cause  to  continue  open  for  further  decree  in  the  chancery  oourt,  i  f 
the  parties  ohoose  to  attempt  to  establish  the  paper  writing  as  a  will. 

Taulf  for  complainants^ 

Venabkf  for  defendants,  cited  the  following  authorities,  1  Wm.'s 
on  Ea^rs,  54:  3  Hag.  103:  3  Ves.  Jr.  331 :  1  Yes*  Sr.  127:  3  Yes. 
Sr.591:  1  Phil.  1:  S  Phil.  405:  1  PhU.  38,  63:  3  Phil.  181:  5 
Yes.  280s  Watkins  vs.  Dean,  10  Yerg.  Rep.  331:  3  Dev.  &Bat. 
£q.  Rep. 

Grbbn,  3*  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the"  complainants,  children  of  James  Taylor, 
jf.»  deceasedi  against  the  defendants,  their  brothers,  to  set  aside 
certain  deeds,  from  the  said  James,  to  each  of  his  sons,  under  and 
by  virtue  of  which  they  claim  his  property. 

As  to  the  deed  to  James  Taylor,  jr.,  one  of  the  defendants,  dated 

in  1834,  and  proved  and  regbtered  in  1838,  in  the  life-time  of  the 

donor,  we  think  there  exists  no  ground  of  objection.    The  whole 

body  of  evidence  negatives  the  charge  of  imbecility  of  mind,  so  as 

to  disqualify  the  donor  from  the  capacity  necessary  to  enable  him 
73 
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to  make  a  valid  deed ;  nor  do  we  think  there  is  any  ground  for  tba 
charge  of  circumvention  and  fraud. 

But  the  deed  of  gift  to  Samuel,  for  the  two  negroes,  Patty  and 
David,  the  bill  of  sale  to  William,  for  the  four  negroes.  Jennet, 
Nancy,  James  and  Mary,  and  the  deed  of  gift  to  Alden,  of  the  two 
small  tracts  of  land  were  never  delivered  as  deeds  to  the  parlies 
claiming  under  them. 

Upon  thb  subject,  the  evidence  is  as  clear  and  unquestionable, 
as  it  is,  that  the  old  man  was  capable  of  making  these  deeds,  and 
was  uninfluenced  by  any  circumvention  or  fraud  on  the  part  of 
his  sons.  These  deeds  were  not  intended  by  him  to  take  effect 
during  his  life-time.  He  signed  and  acknowledged  them  before 
witnesses,  and  had  them  deposited  in  his  trunk,  in  his  own  house, 
to  be  there  kept  until  after  his  death,  when  he  said  each  roan  could 
get  his  own.  He  told  several  witnesses,  that  he  did  not  intend  to 
give  the  staff  out  of  his  own  hand  during  his  life.  The  fact  of  the 
non-delivery  of  these  deeds  being  unquestionable,  it  is  clear  they 
cannot  take  effect  as  deeds. 

But  the  defendant's  counsel  insists,  that  if  they  are  not  deeds, 
they  are  valid  as  testamentary  papers.  This  may  possibly  be  true, 
at  least  as  to  one  of  them,  but  that  question  is  not  now  before  the 
court.  They  have  never  been  propounded  and  admitted  to  record 
as  testamentary  papers,  in  the  proper  forum.  Until  this  b  done, 
they  cannot  be  so  regarded. 

But  as  their  validity  in  this  point  of  view  is  insisted  on — ^this 
court  will  content  itself  with  declaring  their  invalidity  itfcfeetfs,  and 
permit  the  case  to  dontinue  open  for  further  decree  in  the  chan- 
eery  court,  until  the  parties  have  time  to  take  such  steps  to  esta* 
blish  these  papers  as  a  will,  should  they  be  so  advised. 
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ABATEMENT. 

See  JuRisDicno5. 

ACCEPTOR. 

See  Negotiablb  Papbr. 

ACCOUNT. 

See  Partnsss.     Hunt  ^  Co.  vs.  JSenjon,  459. 

ACTION. 

1.  The  action  for  assault  and  battery  is  a  transitory  action, 
and  not  local  in  its  nature.    Rich  vs.  Raykf  404. 

2.  The  action  of  trespass  quare  clausumfregit  is  a  local  ac- 
tion, and  proof  must  be  made,  that  the  injury  was  done  in 
the  county,  and  verdict  does  not  cure  deficiency  of  proof  on 
this  point.    Roach  vs.  Damron^  425. 

3.  See  Assumpsit,  Casb,  Debt,  Detinvb,  Ejbctmbnt,  Tro- 
ver, Trespass. 

ADMINISTRATOR  and  EXECUTOR. 

1.  Letters  of  administration  granted  in  a  county  in  which  the 
deceased  did  not  reside  at  the  time  of  his  death,  are  void. 

2.  The  widow  is  not  the  next  of  kin  to  her  deceased  husband. 

3.  Letters  of  administration  are  not  void  because  another  may 
have  a  superior  title  to  them  by  law. 

4.  The  circuit  court  has  no  power  to  repeal  letters  of  adminis« 
tration  granted  by  the  county  court,  unless  the  party  seek- 
ing the  repeal  of  them  had  appeared  in  the  county  court  and 
contested  the  grant.  The  proceeding  to  repeal  the  grant 
must  originate  in  the  county  court.  Wilson  vs.  Frazier  4* 
McKinnejff  30. 

5.  Notice  of  the  non-payment  of  a  note,  the  endorser  being 
dead,  should  be  transmitted  to  his  personal  representative. 

6.  Where  the  notice  was  duly  transmitted  to  the  mual  place 
of  residence  of  the  endorser,  under  the  belief  that  he  was 
alive,  when  in  fact  he  was  dead :  Held,  that  such  notice 
was  sufficient    Planters'  Bank  vs.  White^  I  IS. 
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7.  See  Limitation,  9,  10. 

8.  Executors  and  administrators  liable  to  the  legatees  and  dis- 
tributees respectively  for  bank  stock  of  the  deceased  con- 
verted, at  its  value  at  the  time  of  conversion,  with  interest 
from  the  same  date.    Jameson  vs.  Shelby 9  198. 

9.  John  Keaton  died  in  Missouri,  having  some  personal  pro- 
perty in  that  State,  and  some  in  the  possession  of  his  family 
in  the  State  of  Tennessee ;  W.  Keaton  administered  on  his 
estate  in  Tennessee,  and  gave  sureties  for  the  performanoo 
of  this  trust  in  Tennessee;  he  then  went  to  Missouri,  ob» 
tained  letters  of  administration  upon  the  estate  of  decedent 
in  that  State,  and  gave  sureties  for  the  performance  of  that 
trust :  Held,  that  these  trusts  were  distinct  and  independent 
of  each  other,  and  the  sureties  in  one  State  not  responsible 
to  the  distributees  for  the  effects  received  into  possession  in 
the  other ;  and  this  is  so,  though  the  administrator  may  have 
brought  the  property  obtained  in  Missouri  to  Tennessee, 
converted  it  into  cash,  and  made  a  return  of  the  pjooeeds 
to  the  appropriate  tribunal  in  Tennessee  as  assets.  £ea- 
ton's  distributees  vs.  Campbell^  et  als.  224. 

10.  The  voluntary  payment  of  a  debt  to  a  foreign  administra* 
tor  is  a  good  payment,  and  discharges  the  debtor.  Ibid. 

11.  How  the  securities  of  an  administrator  may  be  discharged 
and  to  what  extent,  upon  petition  to  county  court.  J£d^* 
rison^  et  als,  vs.  TurbeviUef  et  als.  252.  Polk  vs.  Wisejier, 
etals.  520. 

12.  The  maker  of  a  note  was  executor  of  the  endorser:  Held, 
that  notice  that  holder  would  look  to  the  estate  for  payment 
was  necessary.    AUoUt  Dewy  Sp  Tailor  vs.  Robinson^  341. 

13.  Devastavit  committed  by  payment  of  debt  barred  by  stat* 
ute  of  limitations.    Pucket  vs.  James,  565. 

14.  The  father  is  the  next  of  kin  to  his  deceased  children,  who 
had  no  issue,  and  in  case  of  their  dying  intestate  and  with- 
out issue,  he  inherits  their  personal  estate. 

15.  Pinkard  conveyed  to  his  three  children  certain  slaves ;  two 
of  the  children  died  intestate  and  without  issue.  Coleman 
obtained  judgment  against  Pinkardt  and^./a.  thereon  was 
returned,  ntdla  bona.  Coleman  administered  upon  the 
estajtes  of  the  deceased  children,  and  filed  his  bill,  praying 
a  partition  and  subjection  of  the  estates  of  the  deceased 
children  to  his  debt:  Held,  that  he  was  entitled  thereto;  but 
the  father  having  sold  one  of  the  slaves  and  appropriated 
the  proceeds,  Coleman,  standing  in  his  shoes,  must  ac- 
count for  the  price  of  the  slave  sold,  before  he  shall  have 
partition  of  those  remaining. 
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16.  Coleman,  a  judgment  creditor  of  Pinkard,  and  administra- 
tor of  Oliver  and  Angelina  Pinkard,  deceased,  filed  his  bill, 
claiming  distributive  shares  of  certain  slaves  conveyed  by 
Pinkard  to  his  children,  Oliver  and  Angelina  P.,  by  deed, 
and  the  subjection  of  the  distributive  shares  to  the  payment 
of  his  debt;  and  also  filed  his  bill,  alleging  that  such  deed 
wasfraudulent  and  void:  Held,  that  the.  claims  set  up  in 
the  amended  bill  were  directly  at  war  with  those  set  up  in 
the  original  bill,  and  the  amended  bill  must  be  dismissed. 
Coleman  vs«  Pinkard^  184. 

ADVANCEMENT. 

If  a  parent  purchase  property  from  a  third  person,  and  cause 
it  to  be  conveyed  directly  by  the  vendor  to  the  child,  it  is 
an  advancement.    Haywood*s  heirs  vs.  Moore^  588. 

AGENT. 

1.  A  party  may  recognise  the  authority  of  an  agent  after  the 
completion  of  a  transaction  as  well  as  before,  308. 

2.  The  death  of  the  principal  is  a  revocation  of  the  authority 
of  an  agent,  unless  the  power  be  coupled  with  an  interest. 
Rigs  vs.  Cage^  350. 

AGREEMENT. 

See  Yendobb  and  Purchasers. 

ALIEN. 

Persons  of  foreign  birth  resident  in  the  State  of  Tennessee, 
but  not  naturalised,  have  capacity  to  inherit  personal  estate 
in  Tennessee,  the  term  ''alien,"  in  the  act  of  1809,  ch.  53, 
being  intended  by  the  legislature  to  mean  foreigners  by  re- 
sidence as  well  as  birth.    Polk  vs.  Ralston^  537. 

ANSWER. 

1.  Answer  of  a  corporation,  not  being  on  oath,  may  be  over- 
turned by  one  witness.  Van  Wyck  vs.  Norvelland  Union 
Bank,  193. 

2.  Where  the  answer  sets  out  a  state  of  facts  which  entitles 
the  complainant  to  a  decree,  the  court  will  render  it,  though 
such  facts  be  not  charged  in  the  bill.  Jameson  vs.  Shdby, 
198. 

APPOINTMENT. 

See  Will,  2,  11,  12,  13. 

APPRENTICE. 

1.  An  indenture  (^apprenticeship,  whether  made  under  the 
statute  or  by  the  parent  or  guardian,  if  assigned  or  trans- 
ferred, does  not  bind  the  apprentice  to  yield  obedience  to 
the  assignee  or  transferee. 
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APPRENTICE.— Conrinwei. 

2.    The  statute  of  5th  Elizabeth  is  not  in  force  in  this  State. 

Z,    Where  a  father  binds  his  infant  son  an  apprentice  by 

nant,  and  the  son  neither  joins  in  the  covenant  nor  dissents 
therefrom,  but  performs  the  stipulated  services:  Held,  that 
it  is  not  important  whether  the  son  was  bound  to  perform 
the  services  or  not,  having  rendered  them,  the  master  is  lia- 
ble in  damages  for  his  breach  of  the  covenant. 

4.  Can  a  father  at  common  law  bind  his  infant  son  an  appraii* 
tice,  without  his  assent,  testified  by  his  execution  of  am  in- 
denture?   Stewart  vs.  Rickets^  151. 

ARBITRATION. 

Where  a  cause  depending  in  court  is  submitted  to  arbitra- 
tion by  a  rule  of  court,  and  the  award  is  to  be  made  the 
judgment  of  the  court,  this  submission  to  arbitrators  does  not 
operate  as  a  discontinuance  of  the  cause.  Bridges  ww 
Vick,  516. 

ASSAULT,  FELONIOUS. 

1.  Assault  by  a  slave  with  intent  to  commit  murder  in  the 
first  degree.    See  Criminal  Law.    See  p.  451. 

2.  Assault  by  a  slave  with  intent  to  ravish  a  white  woman. 
See  Criminal  Iuaw.    See  p.  451. 

3.  Assault  with  intent  to  commit  murder  in  the  first  degree. 
See  Criminal  Law,  Felony.    See  p.  439. 

ASSAULT,  NOT  FELONIOUS. 

1.  Assault  by  a  parent  upon  his  child.  Johnsan,  et  uz.  vs. 
The  State.  283. 

2.  Assault  by  drawing  an  empty  pistol  and  threatening  to 
shoot.    Siate  vs.  Shrnithf  457. 

ASSUMPSIT. 

L  The  action  of  assumpsit  is  maintainable  whenever  the  mo- 
ney of  one  man  has  mt  into  the  pocket  of  another  without 
consideration.     Cocke  vs.  Porter^s  ex.  15. 

2.  Cocke  having  a  decree  against  Porter  for  one  thousand  sev* 
en  hundred  and  eight  dollars  and  ninety-two  cents,  on  the 
lOth  of  August,  lo31,  drew  a  draft  on  Porter  in  favor  of 
Carter  for  nine  hundred  and  eighteen  dollars  and  forty 
cents.  On  the  12th Porter  paid  one  thousand  dollars  to  the 
clerk;  at  the  same  time  the  clerk,  by  direction  of  Cocke's 
attorney,  received  the  promissory  note  of  a  third  person  for 
the  sum  of  three  hundred  and  thirty-one  dollars  and  forty 
four  cents,  upon  condition,  that  when  collected  the  proceecki 
should  go  in  discharge  of  the  decree.  Carter's  a^nt  re- 
ceived this  note  at  the  same  time  upon  the  condition,  that 
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when  collected  the  proceeds  should  go  to  the  discharge  of 
the  draft :  Held,  that  the  note  being  paid  to  Carter,  was 

>  pro  tanto  a  payment  of  the  draft  and  of  the  decree ;  and  that 

I  Cocke  having  disregarded  the  act  of  his  acent  in  the  recep- 

tion of  the  note,  and  having  collected  the  oalance  of  the  de- 

i  .  cree  by  Ji,  fa.  was  liable  to  Porter  in  assumpsit  for  the 

I  amount  thereof.     Cocke  vs.  Porter^  15. 

3.  Williams  sold  to  Hurt  a  jackass  for  fifteen  hundred  dollars, 
f  of  which  five  hundred  were  paid  at  the  time  of  purchase, 
I                        Und  note  executed  for  the  balance ;  Williams  executed  a 

bill  of  sale  to  Hurt,  in  which  the  jack  was  warranted  to  be 
as  sure  a  foal-getter  as  common  for  jacks.  Hurt  became  dis- 
satisfied with  the  jack  and  proposed  to  return  him.    It  was 

'  then  agreed  that  Hurt  should  make  a  further  trial  of  the  jack, 

and  if  half  the  mares  put  to  him  should  not  prove  with  foal, 

^  then  it  should  be  optionary  with  Hurt  whether  he  should 

return  him  or  keep  him  and  pay  five  hundred  dollars.  The 
jack  failed,  was  returned  and  accepted  by  Williancis :  Held, 
that  the  return  and  acceptance  of  the  jack  vacated  both 
contracts,  and  that  Williams  was  liable  in  assumpsit  for  the 

'  five  hundred  dollars  paid, 

4.  Where  there  is  a  sale  with  warranty,  or  if  by  the  special 
^  terms  of  the  contract  the  vendee  is  at  liberty  to  return  the 

article  sold,  an  offer  to  return  it  is  equivalent  to  an  offer 
I  accepted  by  the  vendor,  and  in  either  case  the  contract  is  at 

an  end.     Williams  vs.  Hurtj  68. 

5.  Nuckolls  rented  a  room  to  an  association  of  individuals,  at 
six  dollars  per  month,  for  the  purpose  of  performing  plays. 
Afler  this  contract  Barry  became  a  member  of  the  associa- 
tion, and  as  such,  used  and  occupied  the  room:  Held,  that 

I  Barry  was  not  liable  for  the  rent,  before  or  after  he  became 

a  member,  upon  a  count  on  the  special  contract,  or  upon  a 
count  in  indebitatus  assumpsit  or  qiunUum  meruit  for  work 
and  labor  done.    Barry  vs.  NuckoUs^  324. 

I  j5.    To  permit  proof  to  be  received  under  the  plea  of  non-as- 

sumpsit, that  an  endorsement  is  not  genuine,  is  in  violation 
of  the  act  of  1819,  ch.  42,  sec.  1,  unless  such  plea  be  ac- 
companied with  an  affidavit  of  the  truth  thereof.    KnoU  vs. 

!  Planters'  Bank,  493. 

I 

7.  Assumpsit  against  endorser.  Right  of  plaintiff  to  strike  out 
,  the  name  of  the  endorsee  and  insert  hb  own.    See  Union 

,  BavJc  vs.  Carr,  345. 

I      ATTACHMENT  FOR  CONTEMPT. 

I  1.    In  cases  at  common  law  a  party  arrested  for  contempt  will 

be  discharged  if  by  his  answer   to  interrogatories  filed  he 
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make  such  a  statement  as  will  free  him  from  the  imputed 
contempt,  and  testimony  contradicting  such  answer  will 
not  be  heard.     Underwood's  case^  46. 

3.  In  cases  in  chancery,  however,  the  rule  is  difierant.  The 
answer  of  the  defendant,  denying  the  contempt  is  not  con- 
clusive  and  does  not  necessarily  entitle  the  defendant  to  his 
discharge ;  the  truth  of  the  answer  may  be  examined  m\» 
and  the  action  of  the  court  regulated  in  accordance  there- 
with.    Ibid* 

3.  These  principles  are  not  changed  by  the  provisions  of  the 
act  of  1801 ,  ch.  6,  sec.  22, 23.     Ibid. 

ATTACHMENT,  JUDICIAL. 

The  levy  of  a  judicial  attachment  upon  land,  creates  a  Ken 
upon  such  land  which  overreaches  the  lien  of  a  judgment 
obtained  subsequently,  though  the  summons  may  have  been 
previously  issued,  and  previously  executed.  Tappan  vs^ 
Harrisofif  172. 

ATTACHMENT  AGAINST  ABSCONDING  DEBTOR. 

Plaintiff  made  affidavit  that  the  defendant  was  justly  in- 
debted to  him,  and  that  the  defendant  was  according  **to 
the  best  of  his  knowledge  and  belief  removing  privately  out 
of  the  county :''  Held,  that  this  affidavit  was  a  good  affida* 
vit  under  the  19th  section  of  the  act  of  1794,  ch.  1,  and 
authorised  the  issuance  of  an  attachment  against  the  effects 
of  defendant.    Bank  of  State  of  Alabama  vs.  Berry ^  443. 

AWARD- 

See  ARBITlLATtON^  ' 

BAIL. 

1.  Where  a  prisoner  on  bail  in  Tennessee  to  answer  for  mur- 
der was  delivered  byjthe  Governor  of  the  State  to  the  agent 
of  the  Governor  of  the  State  of  Alabama,  it  is  held,  that 
the  bail  was  thereby  dbcharged.    State  vs.  Allen^  258. 

3.    See  Nickokon  vs.  P,atteraon^  44S. 

BILL  OP  EXCHANGE. 

See  Nbootiablb  Papei^. 

BOND. 

1.-  See  Sbxriff.     See  Motion. 

2.  The  act  of  1837,  ch.  107,  sec  9,  xequires  the  cashier  of 
the  Bank  of  the  State  and  its  branches,  to  give  bond  with 
security  for  the  performance  of  his  duty,  payable  to  the 
Governor  of  the  State.  Dale,  cashier  of  the  branch  at  Co- 
lumUa,  gave  the  bond  payable  to  Newton  Cannon,  govern- 


INDEX.  tOft 

BOND.— CaiUinued. 

or,  and  his  successors  in  office.  Suit  was  instituted  on  thb 
bond  in  the  name  of  James  K.  Polk,  governor  of  the  State 
of  Tennessee,  for  the  use  of  the  President  and  Directors  of 
the  Bank  of  Tennessee:  Held,  that  when  a  statute  directs 
bonds  for  the  public  benefit  to  be  made  payable  to  the  Gov- 
ernor, or  other  functionary  having  legal  succession,  the  of- 
fice is  the  payee,  and  the  successor,  whether  described,  eo 
nomine^  either  in  the  statute  or  bond  or  not,  may  maintain 
the  action,  such  officer  being  made  by  form  of  the  statute, 
and  for  the  public  benefit,  quoad  hoc^  a  corporation  sole* 
Pcilk  vs.  Plummer^  500.. 

3.  Bonds  and  other  deeds  may  be  good  in  part  and  void  for  thft 
residue,  where  the  residue  is  founded  in  illegality,  but  not 
malum  in  se;  and  this  is  so,  not  only  with  regard  to  bonds 
or  deeds  containing  conditions,  covenants  or  grants  not 
malum  in  se^  but  also  with  regard  to  those  containing  con- 
ditions, covenants  or  grants,  illegal  by  the  express  pro- 
visions of  statutes.    Ibid. 

4.  The  only  exception  to  this  rule,  is  where  the  statute  has 
not  confined  its  prohibitions  to  the  illegal  conditions,  cove- 
nants or  grants,  but  has  expressly  or  by  necessary  implica- 
tions annulled  the  whole  instrument  to  all  intents  and  pur- 
poses.   lbid» 

BOUNDARY. 

See  Procbssionino.    See  364,  285. 

BYE-LAW. 

See  ConroRATioii* 

CAPTION. 

A  caption  which  does  not  state  where  the  court  was  hoi- 
den  at  which  the  conviction  was  had,  or  that  a  grand  jury 
of  good  and  lawful  men  was  empannelled,  is  defective,  and 
the  judgment  must  be  arrested  for  either  of  these  causes. 
Orandison  vs.  The  State,  451. 

CA.  SA. 

1.    See  Shsaiff,  %  3» 

%  At  common  law,  the  execution  must  pursue  the  terms  of 
the  judgment,  and  if  the  judgment  be  against  two,  and  ex- 
ecution against  one,  such  execution  is  irregular,  and  on  mo- 
tion must  be  quashed.  Saunders  4*  JtSxrtin  vs.  Galla^ 
her^  445.    r 

3.    When  a  positive  statutory  provision  has  been  enacted,  the 
benefits  of  which  cannot  be  all  attained  without  a  modifi- 
cation of,  or  departure  from  common  law  forms,  that  modi- 
fication must  b^  adopted,  or  departure  made,  to  the  extent 
74 
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necessary  to  sire  efiect  to  the  legislative  ^iH»  a&d,  therefore* 
the  act  of  1831,  ch.  40.  sec.  fr,  which  restricts  the  right  to 
a  ca.  sa.  to  cases  where  an  affidavit  shall  be  made,  &c.,  au- 
thorises the  issuance  of  a  ca.  sa.  against  one  of  the  defen- 
dants in  a  joint  judgment.    Ibid. 

4.  When  a  defendant  in  a  ca,  sa.  is  arrested  and  gives  bond  for 
his  appearance,  and  in  accordance  with  the  act  of  1834, 
ch.  17,  sec.  1:  Held,  that  the  giving  such  bond  is  a  waiver 
of  objections  to  the  truth  of  the  facts  stated  in  the  affidavit 
and  the  sufficiency  thereof.    Ibid. 

5.  The  affidavit  required  by  the  act  of  1831,  ch.  40,  sec  5, 
constitutes  no  part  of  the  record  in  the  cause,  and,  there- 
fore, a  scire  facias  need  not  recite  that  an  affidavit  was 
made  before  the  issuance  of  the  ca.  sa.  Nicholson  vs.  Pai^ 
terson. 

CASE. 

When  a  proper  remedy.  See  Trespass.  Neal  vs.  Henly^ 
551.    Jcimson  vs.  Perry^  569. 

CERTIORAM. 

An  allegation  in  a  petition  for  writs  of  certiorari  and  super* 
sedeas  that  the  petitioner  could  not  give  the  security  requi- 
red by  law  is  a  sufficient  reason  why  the  petitioner  did  not 
appeal  to  authorize  the  granting  of  the  writs.  Hak  vs. 
Landrumf  32. 

CHAMPERTY. 

1.  The  possession  of  part  of  a  tract  of  land  by  A.,  who  claims 
to  the  boundaries  described  in  a  written  assurance  by  vir- 
tue of  which  the  same  is  held,  (whether  it  purport  to  con- 
vey a  legal  or  equitable  title,)  is  a  possession  to  the  extent 
of  the  boundaries  therein  described.  Pickens  vs.  Delatier^ 
400. 

2.  A  sale  and  conveyance  of  such  land,  or  any  part  thereof, 
by  one  not  in  possession,  or  who  has  not  received  the  rents 
and  profits  thereof  for  one  whole  year  preceding  such  sale, 
b  by  the  act  of  1821,  ch.  66,  sec.  1,  utterly  void.     Ibid. 

3.  The  possession  of  a  party  holding  without  written  assur- 
ance of  title,  does  rot  extend  beyond  his  actual  enclo- 
eores.    Ibid. 

4.  If  A.  is  in  possession  of  a  tract  of  land  by  virtue  of  a  deed 
or  other  assurance  of  title,  which  deed  extends  beyond  the 
lines  of  an  adjoining  tract,  the  possession  of  A.  does  not  ex- 
tend beyond  the  part  so  included.  A  deed  of  the  adjoining 
tract  would,  therefore,  be  void  only  for  so  much  as  was  ac- 
tually within  the  enclosures  of  the  possession,  or  within  the 
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boundaries  of  the  adverse  deed.  Such  adverse  possession 
of  part  of  the  tract  conveyed,  would  not  vitiate  the  whole 
deed  by  act  of  1821,  ch.  66,  sec.  1.    Ibid^ 

5.  Where  A.  leases  land  of  B.,  and  subsequently  disclaims 
his  title  and  holds  forhiniself  orforanothen  Held, that  the 
possession  becomes  adverse  from  the  time  such  disclaimer  is 
made  known  to  B.  and  seven  years  possession,  after  such 
disclaimer  so  known,  bars  the  title  of  lessor.~  BvJlard  vs. 
Cojcrps,  409. 

6.  It  is  champertous  in  A.  to  sell  and  convey  land  so  adversely 
held,  at  any  time  after  such  disclaimer  is  known.    Ibid. 

CHANCERY. 

1.  Where  three  persons  purchase  three  several  tracts  of  land 
of  the  same  individual  but  by  separate  contracts,  upon 
which  the  lien  of  an  execution  had  previously  attached,  and 
two  of  the  tracts  were  subsequently  sold  to  satbfy  the  exe- 
cution, the  persons  whose  lands aie  sold  have  not  aright  to 
compel  him  whose  land  was  not  sold  to  contribute  to  re- 
imburse their  loss.    Jobe  vs.  Obrien^  34. 

2.  The  principle  of  contribution  grows  out  of  joint  underta- 
kings and  does  not  apply  to  cases  like  the  present.    Ibid. 

3.  See  Attachmext  stm  contempt. 

4.  It  is  the  peculiar  province  of  a  court  of  Equity  to  rectify 
mistakes.    Helm  vs.  Wright  and  Ctraham^  72. 

6.  Where  an  obligor  in  a  delivery  bond  by  mistake  acknowl- 
edged in  the  bond  that  the  property  therein  set  forth  be- 
longed to  the  defendant  in  the  execution,  when  in  fact  it 
belonged  to  himself:  Held,  that  the  court  had  the  power  to 
reform  such  bond  and  to  restrain  the  obligee  in  such  bond 
from  pleading  it  to  the  prejudice  of  the  rights  of  the  obli- 
gor.   Ibid. 

6.  ,  Where  a  bill  was  filed  against  H.  &  D.  former  partners,  to 
enjoin  the  collection  of  a  judgment,  obtained  on  a  bill  sin- 

;le,  (which  on  a  division  of  the  effects  had  fallen  to  D.)  and 

3.  had  answered  and  denied  the  equity  of  the  bill,  and  H. 

had  permitted  the  bill  to  be  taken  pro  confesso  as  to  him: 

Held,  that  such  default  did  not  estop  D.  from  denying  and 

disproving  the  equity  of  the  bill.     Petty  vs.  Hannum,  102. 

7.  H.  &  D.  purchased  a  bill  single,  given  without  considera- 
tion, without  notice  of  such  want  of  consideration,  at  a 
large  discount:  Held,  that  they  were  entitled  to  recover  on- 
ly so  much  as  they  had  paid  for  the  said  bill  single.     Ibid. 

8.  Bell  leased  a  furnace  and  forge  to  S.  &  C.  to  be  returned  in 
good  repair..    S.  &  C.  dissolved  partnership;  C.  taking  the 
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forge  and  S.  the  furnace  for  the  residue  of  the  term.  C. 
delivered  up  the  forge  in  good  repair,  and  S.  the  furnace  in 
a  dilapidated  condition.  Bell  sued  S.  on  his  covenant,  and 
the  counsel  of  Bell,  under  the  belief  that  it  was  neces- 
sary to  qualify  Collier  as  a  witness,  advised  a  release  of  him 
by  Bell,  which  was  accordingly  executed  and  delivered. 
Steel,  thereupon,  pleaded  this  release  in  dischai^e  of  him- 
self:  Held,  on  bill  filed  by  Bell  to  restrain  S.  from  setting  up 
this  release: 

1st  That  the  discharge  of  one  obligor  by  the  obligee,  ope* 
rates  as  a  discharge  of  the  othen 

2nd.  That  ignorance  of  the  law  shall  not  affect  agreementi» 
nor  excuse  from  the  legal  consequences  of  particular  acts 
in  a  court  of  chancery. 

3d.  That  the  exceptions  to  this  general  rule  are  few,  and 
will  be  found  generally  connected  with  circumstances  of 
imposition,  mbrepresentation,  undue  influence,  misplaced 
confidence,  &c.    Bell  vs.  Steel,  148. 

9.  Where  a  tract  of  land,  intended  to  be  sold,  was  laid  off  in- 
to lots  with  streets  intersecting  each  other  for  the  benefit  of 
purchasers,  and  the  lots  were  sold:  Held,  that  the  obstruc- 
tion of  such  streets,  by  one  or  more  of  the  purchasers,  to 
the  injury  of  other  purchasers,  was  a  nuisance  relievable  in 
chancery.    Leake  vs.  Cannon,  169. 

10.  Where  such  land,  so  divided,  was  sold  under  a  decree  in 
chancery,  upon  a  credit  of  one,  two  and  three  years,  and 
the  bill  still  pending,  and  the  purchasers  come  into  posses- 
sion under  the  sale:  Held,  that  the  property  was  still  sub 
judice,  that  the  purchasers  were  qtiasi  parties,  and  that  the 
court  had  the  power,  on  the  petition  of  any  purchaser,  to 
have  the  nuisance  abated  in  the  name  of  the  complain- 
ants.   Bnd. 

11.  A  parol  promise  to  give  real  estate,  possession  taken  by  vir- 
tue of  such  promise,  and  valuable  and  permanent  improve- 
ments made  with  the  consent  of  the  owner,  fumbh  no 

Sound  for  a  decree  eiiforcing  the  pronnse.    McNairy  vs. 
idky,  174. 

12.  Where,  in  a  parol  contract,  by  gift  or  sale,  a  decree  for  a 
specific  performance  is  refused  because  within  the  act  of 
1801,  ch.  25,  an  injunction  will  not  be  granted  to  quiet  the 

Sssession  of  the  donee  or  vendee.    raiUm  vs.  McLurtf 
.&Y.    Ibid. 

13.  Where  the  owner  of  real  estate  puts  a  relative  in  possession 
thereof,  for  the  purpose  of  cultivating  and  improving  the 
same,  under  the  promise  of  a  future  gift,  and  the  occupier 
influenced  by  such  expectation,  makes  lasting  and  valuaUe 
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improvements  upon  the  premises  with  the  knowledge  of  the 
owner,  such  occupier  will  be  entitled  to  the  full  value  of  the 
improvements,  although  it  may  exceed  the  amount  of  the 
rents  and  profits.   Ilnd. 

14.  In  such  case  the  owner  cannot  set  up  any  independent  claim 
to  the  rents  and  profits,  yet  if  the  occupier  files  his  bill  for 
the  value  of  his  improvements,  the  value  of  what  he  has 
enjoyed  is  a  necessary  element  in  the  adjustment.    Ibid» 

15.  It  is  a  general  rule  in  chancery,  that  where  an  allegation 
is  made  in  a  bill  and  directly  denied  by  the  answer,  such 
allegation  must  be  proved  by  two  witnesses  or  by  one  wit- 
ness and  corroborating  circumstances.  Van  Wyck  vs.  Nor- 
veU,  193. 

16.  The  answer  of  a  corporation  is  not  by  oath  but  by  its  cor- 
porate seal,  and  may  therefore  he  overturned  by  one  wit- 
ness.   Rid. 

17.  Shelby,  executor,  transferred  and  appropriated  to  his  own 
purposes,  thirty  shares  of  Bank  stock,  belonging  to  the  leg- 
atees of  Jameson,  deceased:  Held,  in  a  bill  filed  against  him 
for  an  account  thereof  by  the  legatees,  that  he  was  liable 
for  the  value  of  the  fitock  at  the  time  'bf  the  transfer,  and 
interest  thereupon  from  that  time  till  the  decree.  Jameson 
vs.  Shelby,  378. 

18.  Where  the  answer  of  the  defendant  sets  forth  and  shows  a 
state  of  facts  which  entitles  the  complainant  to  a  decree,  the 
complainant  is  entitled  to  such  a  decree,  though  the  bill  may 
not  by  its  allegations  make  out  such  a  case.    Ibid. 

19.  Where,  however,  the  bill  prayed  only  a  decree  for  ao  ac- 
count of  thirty  shares  of  Bank  stock,  and  the  answer  of 
the  executor  alleged,  that  he,  as  executor,  was  indebted,  on 
settlement  with  commissioners  appointed  by  the  county 
court,  to  the  legatees,  $756;  that  he  had  executed  his  note 
therefor  and  had  subsequently  paid  said  note:  Held,  that 
this  state  of  the  pleadingsr  did  not  authorise  a  decree  against 
the  defendant  for  such  sum,  the  answer  not  making  on  the 
face  thereof  a  case  proper,  for  a  decree.    Ibid. 

HO.  A  coiurt  of  chancery  will  give  relief  in  all  cases  where  a 
bond  has  not  been  satisfied  and  the  obligee  is  prevented 
from  sueing  at  Common  Law  by  reason  of  its  being  lost, 
or  defaced,  no  matter  by  what  cause,  provided  it  be  not  by 
bis  own  misconduct.    Harrison  vs.  TurbeviUe^  242. 

21.  A  court  of  chancery  will  enforce  the  lien  of  vendor  for 
purchase  money;  and  herein  of  evidences  of  a  waiver 
thereof.     Campbell  vs.  Baldwin^  248. 

22.  Brown  conveyed  real  and  personal  property  in  trust  for  the 
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benefit  of  creditors.  Brown  and  Smithers,  by  another 
deedy  conveyed  certain  other  real  and  personal  property  in 
trust  for  the  benefit  of  certain  other  creditors.  Johnson 
having  a  judgment  against  Brown,  and  also  against  Brown 
and  Smithers,  partners,  filed  his  bill  against  Brown,  an4 
Brown  &  Smithers,  the  trustees  and  creditors,  to  subject 
the  property  in  said  deeds  to  the  satisfaction  of  hb  judg- 
ments: Held,  that  said  bill  was  demurrable  for  multifarious- 
ness, there  being  no  connection  whatever  between  the  cred- 
itors secured  in  the  two  deeds.    Johnwn  vs.  Brown,  327. 

23.  No  principle  can  be  extracted  from  the  numerous  cases  on 
the  subject  of  multifariousness,  which  can  be  adhered  to  as 
a  general  rule.  The  court  must  determine  each  case  upon 
its  own  peculiar  circumstances;  avoiding  on  the  one  side 
the  evil  of  multiplicity  of  suits,  and  on  the  other  the  evils 
arising  out  of  blending  in  one  suit,  distinct  and  incongru- 
ous claims  and  liabilities.    Ibid. 

34.  Where  a  demurrer  to  a  \A\l  is  sustained  for  multifariousness, 
the  complainant  may  in  the  chancery  court  dismiss  his  bill 
as  tp  a  portion  of  the  defendants,  by  the  joining  of  whom 
with  others  the  multifariousness  is  created,  and  prosecute  as 
to  the  rest.  'Where,  howevei,the  complainant  does  not 
choose  to  dismiss  his  bill  as  to  a  portion  of  the  defendants, 
on  the  sustaining  the  demurrer  by  the  chancellor,  but  ap- 
peals, and  the  judgment  is  deemed  correct,  the  supreme 
court  will  not  remand,  but  dismiss,  without  prejudice  to  the 
institution  of  other  suits.    Ibid. 

35.  A  benefit  to  a  party  promising,  or  a  prejudice  or  trouble  to 
the  party  to  whom  the  promise  is  made,  is  a  good  consider- 
ation.    Macon  4*  Bailey  vs.  Sheppard,  335. 

36.  Where  Washburn  promised  to  convey  land  to  a  trustee,  for 
the  benefit  of  a  society  of  Christians,  upon  condition  that 
said  trustee  and  society  of  Christians  would  erect  thereupon 
a  house  for  purposes  of  public  worship:  Held,  that  the  erec^ 
tion  of  such  a  houfee  on  the  land  was  a  benefit  to  Washburn, 
and  trouble  and  expense  to  the  trustee  and  society,  knd 
therefore  a  good  consideration  intervened.    Ibid. 

87.  Where  Washburn  agreed,  by  parol,  with  a  certain  trustee 
and  society  of  Christians,  to  convey  an  acre  of  land  to  such 
trustee  for  the  benefit  of  said  society,  upon  condition  that 
they  would  erect  a  house  for  public  worship,  and  said  society 
did  erect  the  house  as  agreed  upon,  and  Washburn  sold  and 
*>-  conveyed  the  acre  of  land  with  the  tract  to  which  it  was 

attached  to  Beard,  and  Beard  made  a  bond  in  conformity 
with  the  parol  agreement:  Held,  that  this  bond  was  as  ob- 
ligatory as  though  it  had  been  made  by  Washburn.      Ibid. 
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28.    Where  complainants  acquire  an  equitable  right  to  land, 
such  right  can  be  enforced  against  every  successive  vendee, 
vrho  may  acquire  the  legal  right  to  such  land  with  notice 
of  complainants'  equity.    Ibid. 

99.  The  possession. of  a  church  by  the  officers  thereof,  for  pnr« 
poses  of  public  worship,  is  as  much  an  actual  possession  as 
residence  on  the  premises  by  any  citizen.    Ibid. 

30.  If  a  person  purchase  land  of  another,  knowing  at  the  time 
of  the  purchase  that  the  land  is  in  the  possession  of  other 
persons,  he  is  bound  to  enquir^into  their  title,  and  is  affect- 
ed with  notice  of  all  facts  in  relation  thereto.    Ibid. 

31.  When  there  is  a  trust  charged  upon  executors  in  the  sale  of 
real  estate  and  in  the  disposition  they  are  to  make  of  the 
proceeds,  it  is  the  settled  doctrine  of  a  court  of  chancery 
that  the  trust  does  not  become  extinct  by  the  death  of  one 
of  the  executors.    Robertson  vs.  Gaines^  367. 

32.  A  court  of  chancery  will  interfere  upon  the  principle  of 
quia  timetf  and  use  its  process,  for  the  prevention  of  ereat 
and  irreparable  mischief  as  by  the  establishment  and  or- 
ganization of  a  county  in  opposition  to  pro'vislons  of  the 
constitution.    Bradley  vs.  Commissioners^  Sfc.  428. 

33.  When  the  husband  with  the  consent  of  his  wife  took  pos- 
session of  money  which  belonged  to  the  wife  before  mar- 
riage, had  been  conveyed  to  a  trustee  for  her  benefit,  which 
deed  had  never  been  registered,  and  such  husband,  with  her 
consent  converted  the  money  into  property  and  took  titles 
thereto  in  his  own  name:  Held,  that  the  wife  had  no  equi- 
table claim  upon  such  property  against  the  creditors  of  the 
husband.    Baldwin  vs.  Baldunnt413. 

34.  A  court  of  chancery  will  entertain  jurisdiction  for  the  pur- 
pose of  decreeing  the  surrender  of  slaves;  yet  it  is  necessa- 
ry to  its  exercise  in  every  case,  that  the  complainant's  right 
should  be  clear  and  unquestionable.  Martin  vs.  Fan^ 
cheTf  511. 

%i.  Strayhorne  holding  not^s  on  Brown,  to  which  Hill  was  secu« 
nty*  agreed  to  take  new  notes  of  Hill  and  Brown,  payable 
at  a  later  date  to  himself,  and  surrender  the  old  notes. 
Hill  made  the  notes  in  conformity  with  the  agreement,  and 
gave  them  to  Brown  for  signature  and  delivery.  They 
were  tendered,  and  Strayhorne  refused  to  take  them,  and 
thereupon  Brown  sold  them  to  Crosby,  at  a  large  discountf 
with  his  own  endorsement  thereupon:  Held, 
1st.  That  Crosby  had  no  equitable  claim  on  the  notes  against 
Hill,  they  being  payable  to  Strayhorne,  and  endorsed  to 
Crosby  by  Brown. 
2nd.  That  although  a  judgment  had  been  rendered  at  law 
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on  the  notes,  and  the  defendant  had  failed  to  plead  nan 
factum^  chancery  would  relievd,  the  defence  at  law  being  by 
no  means  a  clear  and  unembarrassed  one.    WXL  vs.  Croi^ 
iy,  Ad.^  545. 

36.  A  court  of  chancery  will  not  grant  partition «  without  ma- 
king a  party  who  has  received  more  than  his  share  of  rents 
and  profits  account  therefor.     Coleman  vs.  Pinkard^  185w 

37.  No  assignment  by  the  husband  of  the  reversionary  chc»es 
in  action  or  other  equitable  interests  of  the  wife,  even  with 
her  consent  and  joining  in  the  assignment,  will  exclude  her 
right  of  survivorship.  Caplinger  vs.  SuMvan^  516. 

CHARGE  OP  THE  COURT. 

1.  The  circuit  judge  in  his  chaige  to  the  jury,  should  confine 
himself  to  an  explicit  statement  of  the  principles,  which,  in 
hb  judgment,  have  an  immediate  application  to  the  case 
before  him,  and  his  not  having  charged  the  jury  on  every 
point  which  might  have  had  some  bearing  on  the  points  in 
controversy,  will  not  be  regarded  as  error,  more  especially 
if  he  is  not  requested  to  charge  upon  such  points.  Brid" 
gesYs.  Vicky  514. 

2.  Error  in  the  charge  of  the  court  in  favor  of  a  party  cannot 
be  taken  advantage  of  by  him.    Elkins  vs.  The  State^  543. 

» 

3.  Although  the  judge  may  charge  the  jury  erroneously,  yet  if 
4          there  bono  proof  in  the  record  to  which  such  charge  is  ap« 

plicable,  it  furnishes  no  ground  of  reversal,  as  it  oouid 
not  have  misled  the  jury.     Webster  vs.  Flemings  518. 

CONFLICT  OF  LAWS. 

See  Dougherty  vs.  Curk^  453 ;  Hughes  vs.  Cannon^  589 ; 
Baldwin  vs.  Baldwin^  473 ;  State  vs.  AJlen^  S^;  KuiJUnCt 
distributees    vs.  Campbell^  224. 

CONSTITUTIONAL  LAW. 

1.  Evans  was  elected  in  March,  1836,  register  of  Claiborne 
county,  and  died  in  1837.  ^urst  was  appointed  on  the  4th 

•  of  April,  1837,  to  fill  the  vacancy.  On  tne  3rd  of  March, 
1838,  he  was  elected  register  by  the  qualified  voters  of  the 
county,  the  first  election  of  county  officers  being  held  on 
that  day  >  Held,  that  Hurst  was  constitutionally  elected 
and  in  office  for  four  years  from  the  date  of  said  election. 
Powers  vs.  Hurst,  24. 

2.  The  Legislature  have  the  power  to  dispose  of  a  portion  of 
the  vacant  and  unappropriated  land  belonging  to  the  State 
for  public  purposes,  such  as  the  establishment  of  a  county 
seat,  for  a  less  consideration  than  the  lands  are  disposed  of 
to  citizens  generally,  and  to  make  such  disposition  prior  in 
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I  point  of  time  to  the  opening  of  an  Entiy-Taker's  office  for 

t  general  entry.    McConnell  vs.  Commissioners  of  Madison' 

I  viae,53, 

3,  The  act  of  1837-8,  ch.  13*7,  sec.  3,  which,  prohibits  any  per* 
::                        son  from  wearing  any  bowie-kife,  or  Arkansas  tooth-pickf 

or  other  knife  or  weapon  in  form,  shape  or  sice  resembling 
a  bowie-knife  or  Arkansas^tooth-pick  tinder  his  clothes  or 

^  concealed  about  his  person,  does  not  conflict  with  the  36th 

section  of  the  first  article  of  the  bill  of  rights,  securing  to  the 
free  white  citizens  the  right  to  keep  and  bear  arms  for  their 

^  common  ^defence.    Aymette  vs.  The  Statef  154. 

4.  The  arms,  the  right  to  keep  and  bear  which  is  secured  by 
the  constitution,  are  such  as  are  usually  employed  in  civil- 

'  ized  warfare,  and  constitute  the  ordinary  military  equip- 

E  ment  The  legislature  have  the  power  to  prohibit  the  keep* 

^  ing  or  wearing  weapons  dangerous  to  the  peace  and  safety 

of  the  citizens,  and  which  are  not  used  in  civilized  war- 
t  fare.    Ibid» 

j  ft.    The  right  to  keep  and  bear  arms  for  the  common  defence, 

is  a  CTeat  political  risht   ^It  respects  the  citizens  on  the 

one  hand,  and  the  rulers  on  the  other;  and  although  this 

i  right  must  be  inviolably  preserved,  it  does  not  follow  that 

I  the  legislature  is  prohibited  from  passing  laws  regulating  the 

manner  in  which  these  arms  may  be  employed.    Ibid. 

^  ft.    Section  9^  of  article  6,  of  the  constitution,  to  wit,  <' Judges 

^  shall  not  charge  jurors  with  respect  to  matters  of  fact,  but 

may  state  the  testimony  and  declare  the  law,'*  construed. 

Claxtcm  vs.  The  State,  181. 

7.  The  Governor  of  the  State  of  Tennessee,  on  the  demand  of 
(                         the  Governor  of  Alabama,  surrendered  the  body  of  Allen, 

who  had  been  previously  arrested  for  murder  in  the  State 
of  Tennessee  and  bound  over,  and  who  was  on  bail  at  the 
time  of  the  demand  made:  Held, 
(  1.    That  it  was  not  the  imperative  duty  of  the  Governor  of 

the  State  of  Tennessee  to  have  surrendered  him  until  he 
was  legally  discharged  from  the  operation  of  the  laws  of 
Tennessee. 

2.  That  having,  however,  delivered  him  over  to  the  con- 
'  stituted  authorities  of  Alabama,  such  act  discharged  the  bail 
(              "        from  his  recognizance.     State  vs.  Alien,  358. 

8.  Whether  a  statute  is  the  law  of  the  land  within  the  meaning 
of  the  8th  section  of  the  bill  of  rights,  always  depends  upon 
two  propositions : 
1.    That  the  legislature  had  the  power  to  pass  it. 

3.  That  it  is  a  general  and  pubuc  law,  equally  binding  up- 
75 
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on  every  member  of  the  community.     Sheppard  ys.  Jokn^ 
9on,  285. 

9.  If  the  legislature  had  the  power  to  deprive  a  freeman  of  hia 
freehold  by  an  act  of  legislation,  yet  the  court  would  not 
adjudge  that  that  body  intended  to  exercise  so  high  a  pre- 
rogative, unles9«the'law  so  declared  in  express  and  direct 
terms:  such  a  result  could  not  be  arrived  at  by  equitable 
construction  of  a  statute.     Ibid. 

10.  A  grantee  who  neglected  to  have  his  land  processioned  in 
accordance  with  the  act  of  1819,  is  not  bound  by  an  erro- 
neous procession  made  by  the  surveyor,  and  estopped  there- 
by from  claindng  to  his  true  Hne.    Ibid. 

11.  The  court  charged  the  jury,  that  if  they  believed  the  state- 
ments of  the  witnesses,  the  chastisement  inflicted  by  the 
parent  upon  the  child  was  ''cruel  and  barbarous  in  the  ex- 
treme:" Held,  that  this  was  charging  upon  the  facts,  and 
violated  the  defendant's  constitutional  rights.  Johnson^  et 
ux.  vs.  The  Siate,  283. 

IS.  The  legislature  establish6d  the  county  of  Powell.  This 
county  did  not,  according  to  prescribed  limits,  contain  three 
hundred  and  fifty  square  piles,  as  required  by  sec.  4,  article 
10,  of  the  amended  constitution  of  ib35:  Held,  that  this 
was  a  void  exercise  of  power,  and  must  be  so  declared  by 
the  judicial  department  of  the  State,  when  properly  brought 
up.    Bradley  vs.  Commissioners^  ^c.  428. 

13.  The  writ  ofqiu)  toarranto  is  the  common  law  mode  of  re> 
dressing  such  grievances ;  but  a  court  of  chancery,  as  esta- 
blished upon  its  present  broad  and  substantial  basis,  will  in- 
terfere upon  the  principle  otquiatimet^  and  use  ite  process 
of  injunction  for  the  prevention  of  great  and  irreparable 
mischief.    Ibid. 

14.  Any  person  a^^rieved  by  the  proceedings,  may  apply  for 
the  remedy,    ibid. 

15.  The  court  cannot  constitutionally  charge  Juries  upon  the 
sufficiency  of  testimony.  Farmers  and  M.  Bank  vs.  Bar* 
ris9  311. 

16.  The  legislature  have  the  power  to  pass  laws  for  the  purpose 
of  curing  the  defective  probate  and  registration  ot  deeds, 
under  previously  existing  laws ;  the  solemnities  which  are 
required  to  evidence  the  transfer  of  property,  affecting  the 
remedy  and  not  the  rights  of  the  parties.  Hughes  vs.  Can- 
lum,  589. 

CONTRACT. 

A  sale  of  a  slave  by  parol  made  in  the  State  of  Tennessee  it 
void ;  and  this  is  so,  though  the  slave  were  in  the  State  of 
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i;  Alabama  at  the  time  of  the  making  of  the  contract    The 

law  of  the  place  where  the  contract  is  made  governs,  and 
not  lex  loci  rei  sites,     Dougherty  vs.  Ourkt  453. 


I 


CONTRIBUTION. 

The  principle  of  contribution  grows  out  of  the  joint  under- 
taking of  parties.    Jobe  vs.  O'Brien^  34. 


CORPORATION. 

1.  The  Corporate  authorities  of  the  town  of  Nashville,  under 
a  grant  of  power  to  "license,  regulate  and  restrain  theatri* 
cal  amusements,''  may  exercise  the  taxing  power  as  a  meana 
to  effect  this  object.    Hodges  vs.  Mayor ^  CfC.  61. 

2.  The  2d  section  of  the  act  of  1806,  xh.  33>  conferring  the 
power  upon  the  Corporate  authorities  to  license«  regulate 
and  restrain  theatrical  amusements,  and  authorising  the  use 
of  the  taxing  power  as  a  means  to  regulate  and  restrain  them» 
is  not  a  law  to  tax  theatrical  amusements,  within  the  mean- 
ing of  the  act  of  1819,  ch.  51,  sec.  2,  and  the  crant  afore« 
said  of  1806  is,  therefore,  not  repealed  by  the  2a  section  ot 
the  act  of  1819,  ch.  51.    Ibid. 

3.  The  answer  of  a  corporation  is  not  on  oath,  but  by  its  cor* 
porate  seal.  The  answer  of  a  corporation  does  no  more 
than  create  an  issue  in  pleading,  and  therefore  the  allega* 
tion  in  a  bill  against  a  corporation,  which  is  denied  in  the  an* 
swer,  may  be  overturned  by  one  witness.  The  fact,  that 
such  answer  is  sworn  to  by  the  cashier,  cannot  alter  the 
rule,  the  cashier  being  no  party  to  the  proceeding.  Van 
Wyck  vs.  NorveU.  193. 

.  4.  The  charter  of  the  Union  Bank  of  the  State  of  Tennessee 
is  a  public  law  and  need  not  be  given  in  evidence.  Although 
the  corporation  may  be  correctly  denominated  a  private 
corporation,  yet  the  law  creating  it  is  a  public  law.  Wil* 
liamSf  et  als.  vs.  Union  Bank^  339. 

5.  Evidence  of  acts  of  user  \s  prima  facie  proof  of  the  perform* 
ance  of  the  conditions  required  to  be  performed  precedent 
to  the  time  the  bank  was  to  go  into  operation.    Ibid. 

6.  A  recognition  of  a  bank  in  a  public  law  as  a  legally  existing 
corporation,  is,  so  far  as  third  persons  are  concerned,  conclu* 
sive  evidence  of  its  legal  existence,  against  which  nothing 
can  be  heard  in  a  collateral  way  from  such  third  persons* 
Ibid. 

7.  The  object  of  the  creation  of  a  banking  cbrporatbn  is  the 

5>ublic  good.    The  profit  to  stockholders  is  inddentalooly. 
bid.    See  sec.  7,  article  11.  of  the  constitution. 

8.  An  act  was  passed  for  the  construction  of  a  turnpike  roAd, 
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entitled,  *'Aa  act  to  incorporate  the  Franklin  and  CSolumfaia 
Turnpike  Company/'  and  directing  the  commisdonen  ap- 
pointed to  designate  the  route  of  the  road,  to  select  the  short- 
est and  the  best  route  between  the  towns  of  Franklin  and 
Columbia:  Held,  that  the  intent  of  the  legislature,  as  de- 
rived from  the  terms  of  the  said  act  was,  that  the  road  should 
run  from  the  limits  of  the  corporation  of  one  town  to  the 
limits  of  the  corporation  of  the  other.  Columbia  4*  JPVxiA- 
Un  T.  a  vs.  Campbell,  467. 

9.  The  charter  of  the  Franklin  and  Columbia  Turnpike  Com- 
panyauthorised  the  erection  of  a  toll  gate  within  two  miles 
of  Columbia,  when  the  road  should  be  completed  seven 
miles  from  the  limits  of  the  corporation :  Held»  that  such 
company  had  no  right  to  establish  the  gate  until  the  terms 
of  the  charter  had  been  complied  with,  by  the  completion  of 
the  road  to  the  limits  of  the  corporation;  and  although  esta- 
blished upon  the  warrant  of  the  Govemori  such  company 
had  no  right  to  exact  to^l.    Ibid^ 

10*  The  warrant  of  the  6overnois»  reciting  cert^n  facts,  and 
authorbing  the  establishment  of  a  gate,  is  prima  facie  evi- 
dence of  the  facts  recited  therein ;  and  the  establishment 
of  a  gate  by  warrant  of  the  Governor,  is  not  conclusive  evi« 
dence  of  the  right  to  demand  and  exact  toll.    Ibid, 

1 L  Corporations  are  created  for  the  public  good :  the  profit  they 
are  permitted  to  make,  is  only  intended  to  induce  them  to 
labor  for  the  public  good,  and  to  remunerate  them  for  that 
labor.    See  article  1 1 ,  sec  7,  of  the  constitution.     Ibid. 

13.  Where  the  charter  directed^  that  the  route  should  be  the 
shortest  and  best  route  between  the  towns  of  Franklin  and 
Columbia,  and  the  route  is  designated  by  commissioners,  the 
road  completed,  examined,  and  gates  established  upon  thf 
warrant  of  the  Governor:  Held,  that  these  facts  are  con- 
clusive that  the  route  selected  is  the  nearest  oncf  best  roic^e, 
so  far  as  the  right  to  exact  toll  is  concerned.    Ibid. 

13.  If,  however,  the  deviation  from  the  route  is  manifest  and  fia] 
grant,  and  the  freehold  of  an  individual  is  injured  thereby, 
the  individual  so  injured,  would  have  the  riff ht  to  restrain 
the  company  by  injunction  from  such.gross  departure  from 
the  terms  of  the  charter.    Ibid. 

14.  The  legislature  may  constitutionally  take  private  property 
for  public  easements,  and  may  incorporate  companies  with 
like  power.    Hadky,  et  ux.  vs.  H.  T.  C0.9  555. 


15.  The  act  incorporating  the  Harpeth  Turnpike  Company,  de- 
clares, that  the  chief  engineer  of  the  State  shall  survey  and 
mark  the  most  direct  and  practicable  route  for  the  con« 
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k  struction  of  the  road^  and  makes  it  the  duty  of  the  compa- 

B  ny  to  construct  the  road  on  the  route  thus  marked  out. 

E  The  chief  engineer  did  not  actually  survey  and  mark  out 

i  the  route,  but  gave  such  a  description  of  the  route  which  he 

,1  believed  the  road  should  go,  ais  would  ^'serve  to  guide  the 

directory  in  its  actual  location:"  Held,  that  this  was  not 

such  a  designation  of  the  route  and  location  of  the  road  as 

;  would  bind  the  directory,  if  in  their  judgment  it  was  not 

the  most  direct  and  practicable  route.    Ibid 

16.    The  act  also  directs,  that  the  road  shall  be  commenced  ''at 
i:  a  point  near  the  place  where  the  Franklin  Turnpike  road 

I  crosses  Little  Harpeth.**     The  directory  established  the 

conunencement  of  the  road  about  one  mile  and  a  half  from 
the  point  where  the  Franklin  Turnpike  crosses  Little  Harp* 
eth:  Held,  that  a  reasonable  conformity  with  the  requisi- 
tions of  the  act  is  all  that  can  be  required,  and  that  it  could 
not  be  said  that  this  point  was  not  in  reasonaUe  conformity 
with  the  directions  of  the  act.    Ibtd, 

Corporation  quasi.    See  Poli  vs.  Plummer^  et  ds.  500. 

COUNTERFEITING  COIN. 
Sea  Criiunai*  Law. 

COUNTERPART  WRIT. 
See  Jurisdiction. 


COVENANT. 

L  A  covenant  by  the  lessor  to  pay  the  lessee  the  cash  valua- 
tion of  such  improvements  as  the  lessee  might  leave  stand- 
ing upon  the  premises  leased  at  the  termination  of  his  lease^ 
is  not  a  covenant  running  with  the  land,  so  as  to  change 
the  assignees  of  the  reversion  under  the  provisions  of  the 
statute  of  32d  Henry  8th,  ch.  34.  The  covenant  is  per- 
sonal and  binds  the  lessor  only.  The  assignee  of  the  rever« 
sion  is  not  bound  in  such  case  unless  by  express  words.  . 
Bream  4*  Co.  vs.  Dicker  son  and  Shrewsberry^  116.       /^4 

8.  The  reservation  of  power  by  the  lessor  to  pay  the  value  of 
improvements  in  one,  two  and  three  years,  or  at  bis  elec- 
tion, to  pay  the  same  out  of  the  rents  of  said  improvements, 
if  they  would  rent  for  an  amount  sufficient  to  pay  the  said 
value,  does  not  create  aa  equitable  charge  upon  the  vstate 
so  as  to  authorise  the  lessees  or  their  assignees  to  hold  pos- 
session till  the  value  aforesaid  should  be  discharged.    Ibid. 

3.  Where  there  is  such  an  alternative  covenant  and  the  lessor 
assigned  the  reversion,  the  lessor  and  those  representing 
him  loses  by  such  assignment  the  power  of  electing,  to  pay  y 

the  valae  of  knprovements  oat  of  the  xtxtXaf  and  the  lea-  / 
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sor  is  left  liable  on  hb  covenant  to  pay  in  one,  two  and 
three  years.    Ibid. 

4.  Where  A.  was  the  owner  of  a  furnace,  and  B.  of  a  fbige, 
and  ,A.  agreed  to  furnish  B.  with  five  hundred  tons  of  pig 
metal  as  B.  should  need  such  metal  for  manufacture:  Held, 
that  B.  was  not  entitled  to  demand  and  have  delivered  to 
him  the  whole  amount  of  fivp  hundred  tons  at  once*  and 
that  the  obligation  to  supply  was  limited  to  the  wants  of 
B.'s  manufactory,  and  that  B.  was  bound  from  time  to  time 
to  notify  A.  of  the  wants  of  his  establishment.  Rodgers 
vs.  Love f  An. 

m 

CRIMINAL  LAW. 

Assault,  Feloihotts. 
L  In  order  to  sustain  a  conviction  of  a  slave  under  the  act  of 
183$,  ch.  9,  for  an  assault  and  battery,  with  intent  to  com- 
mit murder  in  the  first  degree,  it  must  be  alleged  in  the  in- 
dictment and  proven  on  the  trial  that  the  person  assaulted 
was  a  free  white  person.    EUgah  vs.  The  StaUt  455. 

2.  The  name  of  the  person  assaulted  furnishes  no  presumption 
that  he  was  a  free  white  person,  neither  does  the  fact  that 
he  was  a  witness  in  the  case  against  the  slave,  nor  that  he 
was  foreman  in  a  mechanic's  shop.    Ibid. 

3.  To  sustain  a  conviction  for  a  felonious  and  premeditated 
assault  **with  an  intent  to  kill  and  murder  in  the  first  de- 
gree" under  the  53d  section  of  the  act  of  1829,  ch.  23»  it 
must  appear  tiiat  the  assault  was  of  such  a  character,  and 
made  under  such  circumstances,  that,  had  the  death  of  the 
person  so  asiaulted,  ensued,  the  assailant  would  have  been 
guilty  of  murder  in  the  first  degree.    Dains  vs.  Sta^^,  439. 

4.  To  sustain  a  conviction  for  murder  in  the  first  degree,  under 
the  Srd  section  of  the  act  of  1829,  ch.23,  proof  must  be  ad- 
duced to  satisfy  the  mind  that  the  death  of  the  party  slain^ 

*    .  was  Ih6  ultimate  result  sought  by  the  deliberate  and  pre- 

l*  '^  uneditated  will  of  the  assailant.     Dale  vs.  States  10th  xer- 

ger,55L    Ibid. 

6.  The  employment  of  a  deadly  weapon,  such  as  an  axe,  where- 
by death  is  produced,  although  it  implies  malice  at  com- 
mon law,  does  not  imply  that  the  act  was  done  with  such 
premeditation  as  to  make  it  murder  in  the  first  degree 
under  the  statute.    Ibid. 

6,  In  criminal  cases  the  supreme  court  will  reverse  and  award 
new  trials  whenever  in  its  judgment  the  verdict  b  not  war- 
ranted  by  the  proof.  The  rule,  that  the  court  will  not  dia* 
turb  the  verdict  of  a  jury,  unless  a  case  of  manifest  rash- 
ness appear,  is  confined  to  civil  cases.    Ibid. 
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7.  To  sustain  a  conviction  of  a  slave  under  the  act  of  1833, 
ch.  19,  sec.  10»  it  must  be  alleged  in  the  indictmenti  by  dis« 
tiact  averment,  and  proved  that  the  assault  committed  by 
the  slave,  with  the  intent  to  ravish,  was  on  the  body  of  a 
free  white  woman,  aq  assault  on  a  black  woman,  with  in- 
tent to  ravish,  not  being  punished  with  death,  as  in  such  a 
case  of  assault  on  the  body  of  a  free  white  woman.  Qran* 
dison  vs.  The  State,  451. 

8.  A  caption  which  does  not  state  where  the  court  was  holden, 
at  which  the  conviction  was  had,  or  that  a  grand  jury  of 
ffood  and  lawful  men  was  empannelled,  b  de^ctive,  and  the 
judgment  must  be  arrested,  for  either  of  these  causes.  Ibid. 

COUNTESFEITINO  CuRRENT  CoiX. 

9«  An  indictment  charging  the  defendant  with  having  passed 
counterfeit  ''dollars,"  describes  with  sufficient  certainty  the 
character  of  coin  counterfeited.  It  is  not  necessary  that  it 
should  show  that  it  was  a  Spanish  or  Mexican  dollar  or  a 
dollar  of  the  United  States.  The  species  of  coin  must  be 
described ;  nothing  more.    Peek  vs.  T/ie  State,  78. 

10.  The  39th  section  of  the  act  of  1829,  ch.  23,  declares  it  to  be 
felony  in  any  one,  to  make  fraudulently  any  coin  in  imita« 
tionof  the  current  coin  of  the  State:  Held,  that  an  indict** 
ment  under  this  section  charging  the  defendant  with  fraud« 
ulently  making  coin  to  the  likeness  and  similitude  of  the  cur- 
rent coin  was  good.  Where  the  words  used  in  the  indict* 
ment  are  equivalent  to,  or  of  more  extensive  signification 
than  those  used  in  the  statute,  such  words  are  sufficient. 
Ibid. 

11.  Where  an  offence  at  common  law  was  a  misdemeanor,  and 
has  been  raised  by  the  act  of  1829,  ch.  23,  to  the  grade  of 
felony^  the  indictment  need  not  charge  that  the  act  was 
done  feloniously;  the  72d  section  of  said  act,  having  declar- 
ed  indictments  framed  according  to  common  law  form,  good 
and  valid  to  sustain  a  conviction  under  said  statute.    Ibid. 

12.  Evidence  that  the  defendant  had  passed  other  counterfeit 
coins  at  other  times,  either  before  or  after  the  offence  for 
which  he  was  indicted  is  admissible,  to  show  that  he  knew 
the  money  passed  by  him  in  the  particular  case  was  coun* 
terfeit  money.  Such  evidence  is,  however,  a  departure  from 
the  general  rule,  that  proof  of  an  offence  not  charged  in  the 
indictment  shall  not  be  heard;  and,  therefore,  if  the  coun- 
terfeit coins  alleged  to  have  been  passed  at  another  time  were 
not  produced  on  trial  so  their  baseness  could  be  fully  esta- 
blbhed,  the  proof  that  they  were  counterfeit  should  be  posi- 
tive and  direct,  so  far  as  the  knowledge  and  belief  of  a  wit* 
ness  would  go.    Ibid. 
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13*    If  incompetent  evidence  has  been  receivedy  the  court  will 

award  a  new  trial  to  the  defendant  in  acriminalcasey  though 

it  may  appear  to  the  court  that  the  verdict  of  the  jury  is 

*   correct.    The  contrary  rule  Iiaa  never  prevailed  in  this 

State.    Ibid* 

Faub  Pretences. 
14.    An  indictment  for  obtaining  goods  by  false  pretences,  must 
contain  an  absolute  negative  of  the  truth  of  the  pretences 
employed.    Tyler  vs.  The  Staie^  37. 

t^  An  order  in  the  Ibllowing  words,  ^'Messrs.  G.  and  L.  pleaso 
let  the  bearer.  E.  Tyler,  have  five  dollars  in  goods  on  my 
account.  H.  H.  L.''  is  negatived  with  sufficient  certainty 
by  an  averment  in  the  following  words:  "Whereas  the  said 
R.  H.  L.  never  did  write,  or  send,  or  cduse  to  be  written  or 
sent  any  such  letter  to  the  said  Gains  &l  Luttrell,  or  to  any 
one  else  to  let  the  bearer  have  any  amount  in  the  store 
whatever."    Ibid. 

16.  In  an  indictment  for  obtaining  goods  by  means  of  a  ibrged 
order,  it  is  not  necessary  that  the  person  who  purports  to 
be  the  drawer  of  the  forged  order  should  have  an  interest 
in  the  goods  obtained.    Ibid. 

Forgery. 

17.  In  an  indictment  for  forging  a  receipt,  it  is  not  necessary 
that  it  should  be  averred,  that  the  person  charged  with  the 
offence,  is  indebted  to  the  individual  against  whom  the  re- 
ceipt is  forged,  in  order  to  show  that  the  latter  stands  in  a 
situation  to  be  defrauded  by  the  former.  SruU  vs.  The 
State,  347. 

MaNSIiAUGHTSR. 

18.  "Judges  shall  not  charge  juries  with  respect  to  matters  of 
fact,"  and  if  it  be  done  against  a  defendant  in  a  State  case* 
it  is  a  breach  of  his  constitutional  right,  erroneous,  and  fur- 
nishes a  just  ground  to  reverse  the  judgment  rendered 
against  such  defendant.    Claxton  vs.  The  State,  181. 

19.  The  juries  are  the  exclusive  judges  of  the  credit  due  to  wit- 
nesses,  of  the  weight  of  testimony,  and  the  truth  of  all 
contested  statements  before  them.    Ibid, 

20.  What  constitutes  excusable  homicide  or  hianslaughter,  the 
facts  being  ascertained,  is  a  conclusion  of  law,  and  not  of 
fact.    Ibid. 

21.  Where  the  court  charged  the  jury,  that  if  they  should  find 
a  special  verdict,  which  presented  the  testimony  of  Jones 
as  the  facts  of  the  case,  he  should  declare  it  a  case  of  man- 
slaughter: Held,  that  this  charge  announced  a  conclusion  of 
law  upon  a  hypothetical  state  of  facts,  and  did  not  trench 
upon  the  constitutional  rights  of  the  defendant.    Ibid. 
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22.  Where  the  courti  in  a  case  which  involved  the  question  as 
to  whether  the  correction  of  a  child  by  a  parent  amounted 
to  a  trespass,  charged  the  jury,  that  if  they  believed  the 
witnesses,  ''the  conduct  of  the  defendant  was  barbarous 
and  cruel  in  the  extreme:"  Held*  that  such  charge  announ- 
ced to  the  jury  a  conclusion  of  fact, and  that  tha  judge  inva- 
ded  the  province  of  the  jury.    Ibid. 

Passing  counterfeit  bank  notes. 

23.  To  sustain  a  conviction  under  the  act  of  1829,  ch»  23,  sec 
33,  it  is  sufficient  if  the  indictment  charge  the  defendant 
with  having  kept  the  counterfeit  bank  note  with  a '^fraud- 
ulent** intent  to  pass  it.  It  is  not  necessary  that  the  indict- 
ment should  charge  that  it  was  kept  with  a  felonious  intent. 
Perdue  vs.  The  State,  494. 

24.  Where  the  bill  of  exceptions  did  not  show,  that  the  wit- 
nesses whose  statements  were  set  out  were  sworn,  in  the 
absence  of  proof  to  the  contrary,  it  will  be  presumed,  in 
favor  of  a  correct  administration  of  justice,  that  they  were 
sworn.    Rid. 

23.  Where  the  proof  showed » that  the  defendant  passed  a  bank 
note;  that  the  note  was  fictitious;  that  he  gave  diflferent  ac* 
counts  as  to  the  person  from  whom  he  received  it,  and  did 
not  attempt  upon  trial  to  explain:  Held,  that  such  proof 
sustained  a  verdict  of  guilty.    Ibid. 

26.  Where  the  circuit  judge  charged  the  jury,  that  if  the  note 
was  fictitious,  and  the  prisoner  knew  it,  and  passed  it  in  ab- 
solute payment  of  a  debt,  this  would  amount  to  a  passing 
tinder  the  31st  sec,  although  at  the  time  of  passing  it  he 
might  have  agreed  to  take  it  back  if  it  proved  not  genuine: 
Held,  that  this  charge  was  correct,  the  offence  consisting  in 
the  passing  it  with  the  knowledge  that  it  was  spurious.  Ibid. 

37.  ?rhe  question  as  to  defendant's  knowledge  of  the  spurious- 
ness  of  the  bank  note,  is  a  question  for  the  jury.    Ibid. 

Perjuky. 

See  Slanber,  2. 

Ml^DEMEANOBSk 

AssAV&T,  Not  FEliONicmd. 

L  The  indictment  charges  that  the  defendant  did  make  an  at* 
sault  by  then  and  there  drawing  a  pistol  and  threatening  to 
shoot  him,  (the  said  Herring,)  within  the  distance  the  said 

Ebtol  would  carry:  Held,  that  this  charge  was  good,  it  not 
sing  necessary  that  the  indictment  should  charge  that  the 
pistol  was  pointed  at  the  party  assaulted.    State  vs.  Smithy 

457. 

• 

d.    If  a  penoQ  prewat  a  piatol  at  another,  purporting  to  b« 
76 
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loaded,  so  near  as  to  have  heqn  dangerous  to  life,  if  the  pis- 
tol being  loaded,  had  gone  oiSf,  this  is  an  assault  in  law, 
though  the  pbtol  were  not  in  fact  loaded.    Ibid* 

Carrying  Bowib-Knifk. 

Wearing  bowie«knife  concealed,  indictable.  See  CoirsriTu- 

tioNAL  Law,  S,  4,  5. 

Gaming. 

1.  Betting  on  elections  is  indictable.  Act  of  1833,  eh.  25, 
sec.  a»  N.  &  C.  49L    Slate  vs.  Croas,  301. 

2.  Where  an  order  is  made  by  a  circuit  judge,  directing  a  pro* 
secution  by  the  attorney  foi  the  State,  ex  officio^  without 
limiting  the  time  within  which  it  must  be  executed,  it  ope- 
rates as  a  mandate  to  the  officer  so  long  as  the  cause  for 
making  it  exists,  and  the  thing  directed  remains  unaccono- 
plished.    Ibid. 

3.  In  an  indictment  for  betting  on  an  election,  an  allegation 
charging  the  pendency  of  the  general  election  for  a  particu* 
lar  year,  and  that  the  bet  was  made  upon  the  event  of  that 
election  is  sufficient.  It  is  not  necessary  to  charge  that  the 
defendant  bet  upon  the  success  of  any  particular  candi- 
date.   Ibid. 

4.  To  constitute  gaming,  there  must  be  a  wager,  and  the  event 
upon  which  the  wager  depended,  must  be  decided.  Dofr- 
kin^  vs.  State^  ^I4t. 

5.  A  charge  in  a  presentment  or  indictment,  that  the  defend- 
ant "bet  upon  a  horse  race,"  does  not  charge  an  offi5nce,as 
such  words  do  not  ex  vi  termni  import  that  the  race  was 
run.    Ibid. 

6.  In  cases  of  conviction,  in  courts  of  record,  for  gross  misde- 
meanors, it  is  a  discretionary  judgment  at  common  law,  to 
require  sureties  for  good  behaviour.    Estes  vs.  SMe^  ^96. 

7.  A  single  act  of  gaming,  unaccompanied  with  circumstances 
of  aggravation,  is  not  such  a  misdemeanor  as  will  authorise 
a  court  to  require  sureties  for  good  behaviour.    Ibid. 

8.  Where  a  judge  required  a  bond,  that  the  defendant  would 
not  gamble  in  twelvemonths:  Held,  that  no  such  special 
bond  is  authorised  by  law.  The  court  (if  the  case  had  been 
such  as  authorised  the  exercise  of  the  power)  should  have 
required  a  general  bond  for  good  behavior.    Ibid. 

Lxwdkess* 

In  an  indictment  against  persons  for  living  and  co-habiting 
together  in  lewdness,  it  is  not  necessary  that  it  shouki  be 
charged  that  such  living  and  co-habiting  together  in  lewd- 
ness was  notorious.    The  notoriety  of  such  conduct  consti- 
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w 

<'  tutes  no  part  of  the  offenca.    State  ts.  Cagk  and  BoUng, 

414* 

Mauciovs  Mischief. 

1.  An  indictment  under  the  Act  of  ISOS,  ch.  9,  sec.  %  must 
I                        charge  that  the  disfigurement  of  the  beast  was  done  mali- 
ciously.   Boyd  vs.  StatSt  37. 

2.  Cutting  off  the  hair  of  the  tail  of  a  horse  or  his  mane^  if 
done  maliciously  and  of  purpose,  is  within  the  statute  and 
indictable  as  malicious  mischief.    Und. 

r  3.    Where  a  confession  is  obtained  by  a  promise  to  put  an  end 

r  to  a  prosecution,  such  confession  is  inadmissible  as  evi- 

dence.   Ibid, 

s  5.    Where  the  proof  is  direct  and  manifest  that  a  confession  is 

t  obtained  by  the  hope  of  advantage  to  be  obtained  by  the 

making  of  such  confession,  and  the  court  left  it  to  the  jury 
to  say  whether  under  all  the  circumstances  the  confession 
wad  improperly  obtained,  telling  the  jury  that  if  they  be- 
lieved that  the  confession  was  induced  by  a  promise  they 
ought  to  disregard  it :  Held,  that  such  charge  was  erro- 
neous; it  was  the  province  and  duty  of  the  court  to  have 
excluded  such  testimony.    Ibid. 

Nuisance. 

1.  No  length  of  time  renders  a  nuisance  lawful,  or  estops  the 
State  fromabating  it,and  punishing  the  person  who  creates 
such  nuisance.    Slkins  vs.  The  Staie^  543. 

2.  A  much  shorter  period  will  suffice  to  establish  a  right  in  the 
State  to  the  use  of  the  land  of  an  individual  for  highway  pur- 
poses, than  to  show  that  a  private  person  has  a  right  to  the 
estate  of  which  he  is  possessed.    Ibid, 

3.  Where  the  travelling  public  had  for  ten  years  actually  ceas- 
ed to  use  a  portion  of  a  road  established  by  public  authority, 
and  had  by  user  acquired  a  right  to  a  portion  of  the  land  of 
the  trustees  of  a  church  for  highway  purposes,  instead  of 
Mid  portion  of  old  road:  Held,  that  the  acquisition  of  a  right 
of  way  over  the  land  of  the  trustees  did  not  estop  the  State 
from  asserting  its  claim  to  the  old  road,  nor  shield  the  indi- 
vidual obstructing  it  from  punishment.    Ibid, 

RvTAiLiNo  Spiritocs  Liquors. 
1.    The  act  of  1838,  ch.  120,  makes  the  sale  of  a  quart  or  great- 
er quantity  of  spiritous  liquors  to  be  drank  at  the  place 
where  sold,  a  misdemeanor  and  indictable.     Sanderlin  vs. 
Tke  State,  315. 
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2.  The  word  ''plaatation*'  used  in  the  statuteof  1779,  is  of  very 
extensive  signification,  and  when  applied  to  a  ti>wn»  must 
be  taken  to  mean  the  lot  of  ground,  adjoining  room,  or  other 
house  attached  to  or  belonging  to  the  premises  whera  the 
liquors  are  sold.    Ibid. 

3.  The  fact,  that  the  person  vending  the  liquor,  furnished  bat- 
tles, glasses,  sugar,  water,  &c.  to  the  purchasers,  affords 
testimony  proper  to  l>e  left  to  a  jury,  to  show  that  the  ven- 
der intended  the  liquor,  sold,  to  be  drank  on  the  ^'planta- 
tion,"    Ibid. 

4  It  is  not  necessary  in  an  indictment  for  selling  spiritoos 
liquors  by  quantities  greater  than  a  quart,  that  such  indict- 
ment should  aver,  that  the  liquors  so  sold  were  drank  on  the 
premises.  It  is  the  intention  of  the  sale  that  constitutes 
the  offence,  and  the  fact  that  the  liquors  were  drank  on  the 
premises,  would  be  appropriate  proof  of  the  intention.    Atd. 

5*  Where  the  State  and  county  were  written  at  fuU  length  on 
the  margin,  and  the  indictment  proceeded  to  state,  that  the 
grand  jury  empannelled  to  enquire  for  the  body  of  **the 
county  aforesaid''  present,  that  D.  Sanderlin,  late  of  said 
count}%  unlawfully  in  said  county,  did,  &cc  &c.:  Held,  that, 
in  an  indictment  for  a  misdemeanor,  the  venue  was  suffi- 
ciently averred.    Ihid. 

6.  The  same  strictness  is  not  required  in  the  allegations  in  an 
indictment  for  misdemeanor  as  in  those  for  felony.    Ibid. 

7.  Wine  is  not  a  spiritous  liquor,  and  the  sale  of  it  in  less  quan- 
tities than  a  quart  is  not  indictable  under  the  provisions  of 
the  act  of  I83S,  ch.  120.     Caswell  and  Hill  vs.  State,  402. 

8*  Two  persons  may  be  jointly  guilty  and  jointly  convicted  of 
the  offence  of  retailing  spiritous  liquors,  oiate  vs.  Cat* 
toell  and  Hill,  399. 

Trespass. 

If  a  parent  inflict  unreasonable  and  cruel  punishment  on 
his  child,  it  is  an  indictable  ofiEbnce.  Johnson,  et  ttx.  vs. 
The  State,  2S3. 

f  DAMAGES. 

1.    In  detinue  the  jury  are  not  bound  by  the  value  laid  in 
I  the  writ  and  declaration,  but  may  return  a  verdict  for  a 

larger  amount ;  secus,  in  regard  to  damages  for  the  deten- 
tion of  the  slave.    See  Detinits,    Goodman  vs.  Fhyd,  59. 

I  2.    In  suit  for  freedom,  nominal.     Woodfolk  vs.  Sweeper,  88. 

3.  For  false  imprisonment  of  a  free  man  as  a  slave,  recovera- 
ble in  separate  action.    Ibid. 
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4.  la  the  action  of  trespass  the  jury  are  not  restrained  in  their 
assessment  of  damages  to  the  amount  of  mere  pecuniary  loss 
sustained  by  the  plaintiff,  but  may  award  damages  in  respect 
of  thynalicious  conduct  of  the  defendant  and  the  degree 
of  insult  with  which  the  trespass  has  been  attended.    l£). 

5.  Damages  for  an  injury  to  a  slave.  /oAnson,  et  aU.  vs.  P«r- 
ry,  569« 

DEBT. 

An  action  of  debt  by  an  endorser  will  lie  against  the  maker 
and  endorser  of  a  promissory  note  jointly.  Planter^  Bank 
vs.  Tappan^  et  ats.  95. 

DEED. 

Delivery  essential.  See  Taylor  vs.  TayloTt  597;  Goodrum 
vs.  CarroUf  ^0. 

DEED  OP  TRUST. 
See  Fbaud. 

DELIVERY. 

1.  Delivery  of  an  office  bond.    See  Ooodrtim  vs.  CarroUt  490. 

2.  Of  bill  of  sale.    See  Taylor  vs.  Taylor ,  597. 

3.  Of  promissory  note.    See  Hill  vs.  Crosby ^  546. 

DELIVERY  BOND. 
See  Sheriff,  1. 

DEMAND. 

Of  specific  articles.    See  Rodgers  vs.  Lope^  417. 

DETINUE. 

1.  In  fixing  the  value  of  a  slave  sued  for  in  detinue,  the  jury 
are  not  bound  by  the  value  laid  in  the  writ  and  declaration, 
but  may  return  a  verdict  for  a  larger  amount;  secuSf  in  re* 
gard  to  damages  for  the  detention  of  such  slave. 

3.  Where,  in  an  action  of  detinue,  the  jury  gave  the  plaintiff 
judgment  for  the  value  of  a  slave  and  damages  for  the  detenr 
tion  of  him  to  a  larger  amount  than  was  demanded  in  the 
plain tifi^s  declaration :  Held,  that  the  court  having  reversed 
the  judgment  for  such  error  should  proceed  to  render  such 
judgment  as  should  have  been  rendered  below,  to  wit,  for 
the  amount  of  damages  claimed  in  the  declaration ;  provid- 
ed the  plaintiff  woiud  release  the  surplus.  Ooodman  vs. 
Fhyd,  59. 

3.  Where  slaves  had  been  committed  to  the  custody  of  a  jailor 
as  a  runaway,  and  had  made  their  escape  before  the  lapse 
of  twelve  months:  Held,  that  the  sheriff  acquired  no  such 
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lien  upon  them  for  his  fees  as  will  lufttain  an  action  of  deti- 
nue for  the  recovery  of  them.    Foti^fer  vs.  Norman^  3iS4. 

DEVISE. 

See  Wcu.;  Exbcctobsi  Chakcbbt. 

DISCONTINUANCE. 

When  submission  to  arbitration  operates  as  a  discontinu- 
ance.   Bridges  vs,  Vick,  517. 

DISTRIBUTION. 

See  Administration.  Coleman  vs.  Pinkttrd,  185;  JXiy- 
toood^s  heirs  vs.  Moore^  584. 

DURESS. 

Where  a  person  has  paid  money  under  the  pressure  of  le- 
gal process,  such  payment  is  not  voluntary,  the  parties  not 
being  at  the  time  upon  equal  footing.     Cocke  vs.  Porter^  15. 

EJECTMENT. 

1.  Grant  void,  because  issued  before  Indian  title  extinguished. 
Gillespie  vs.  Cunningham^  19. 

2.  The  possession  which  gives  effect  to  statute  of  limitatioDs. 
Smith  vs.  McCalls'  heirs,  163. 

3.  When  processioning  operates.   Overtones  heirs  vs.  Canwrn^ 
264.    Sheppard  vs.  Johnson,  285. 

4.  The  power  of  executors  to  sell  real  estate  by  direction  of 
Will,  &c.  Trust,  &c.    Robertson  v?.  Gaines,  367. 

5.  Adverse  possession  by  tenant.    Chakpbrtt.    BuUard  t?« 
Copps,  409. 

6.  Probate  of  deeds.    Crockett  vs.  Campbell,  411. 

7.  Of  the  sufficiency  of  a  levy  to  pass  title.  Brown  vs.  Dickson^ 
395. 

8*    Champerty.  Possession.    Pickens  vs.  Delozier,  400. 

9.  Landlord  and  tenant.  Tenancy  in  common.  Estoppel. 
Washington  vs.  Conrad^  562. 

ELECTIONS. 

1.    See  Constitutional  Law,  I.    Powers  vs.  Hurst,  24. 

3.  Betting  on  elections.  SeeGAHiNO,  123, 1.  See  Criminal, 
Law,    Mi8]«mbanor0. 

ENDORSER. 

1.  An  action  of  debt  by  an  endorsee,  will  lie  against  the  ma- 
kers and  endorsers  of  a  promissory  note,  jointly.  Plan- 
Ut^  Bank  vs.  Tappan,  95. 
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.2*  When  dead,  notice  must  be  given  to  his  personal  represen- 
tative.   Planters*  Bank  vs.  White^  112. 

3.  The  want  of  averment  of  demand  and  notice  not  cured  by 

verdict.    Knott  vs.  Hicks^  162. 

4.  See  Negotiable  Paper. 

ENTRY. 

1.  Dougherty,  by  virtue  of  warrant  No.  284,  made  an  entry 
in  the  ofBce  of  Carroll  county,  in  1822,  and  sold  the  land  as 
entered  to  defendants.  In  1825,  by  virtue  of  the  same 
warrant,  he  made  a  second  entry,  in  the  same  office,  on  a 
diSerent  tract  of  land,  leaving  the  first  entry  standing  on 
the  books  of  the  office  not  vacated  or  withdrawn  in  fact, 
and  obtained  a  grant  on  the  second  entry:  Held,  that  the 
first  entry  not  being  in  fact  vacated,  the  land  was  not  va- 
cant  and  unappropriated  land,  subject  to  entry.  Copeland 
vs.  Woods,  330. 

2.  See  Occupant  Claims. 

ESCAPE. 

See  SiiEBiFP,  2»  3. 

ESTATE. 

See  Remaiitder.  Chancery. 

ESTOPPEL. 

1.  The  obligor  in  a  bond  is  estopped  by  a  recitation  in  the 
bond  that  the  property  sued  for  by  him  is  the  property  of  a 
third  person.    Helm  vs.  Wright  4*  Graham^  72. 

2»  One  partner  is  not  estopped  from  denying  notice  charged 
upon  him  in  a  bill,  by  a  pro  confesso  decree  against  his  co- 
partner.   Petty  vs.  Hannum,  102. 

S.  A  grantee  is  not  estopped  by  an  erroneous  procession  un- 
der the  act  of  1819.     Sheppard  vs.  Johnson^  285. 

4.  See  Processioning.    See   Overtones  heirs  vs.  Cannon,  204. 

5.  Where  executors  having  power  to  sell  and  convey  real  es- 
tate do  sell  and  convey  oy  deed  with  covenant  of  warranty, 
such  covenant  of  warranty  estops  the  devisees  of  the  testa- 
tor from  setting  up  and  asserting  an  outstanding  title  agauist 
the  vendee  of  the  executors.    Robertson  vs.  Gaines,  367. 

EVIDENCE. 

1.  Where  a  confession  is  obtained  by  a  promise  to  put  an  end 
to  a  prosecution  such  confession  is  inadmissible  as  evidence. 
Boyd  vs.  The  State,  37. 

3v  When  the  proof  is  manifest  and  direct  that  a  confession  is 
obtained  by  the  hope  of  advantage,  it  is  the  duty  of  the 
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court  to  exclude  such  confession.  It  is  erroneous  to  leave 
it  to  the  jury  to  say  whether  the  confession  was  or  was  not 
improperly  obtained.    Ibid. 

3.  Where  incompetent  evidence  has  been  admitted  to  the  jury 
in  a  criminal  case,  the  court  will  award  the  defendant  a 
new  trial,  though  the  evidence  in  the  record  satisfy  the 
court  that  the  verdict  is  correct.    Peek  vs.  The  Staie^  78. 

4.  Evidence  that  the  defendant  passed  other  counterfeit  coinsy 
at  other  times,  either  before  or  after  the  offence  for  which 
he  was  indicted,  is  admissible  to  show  that  he  knew  the 
money  passed  by  him  in  the  particular  case  was  counter- 
feit money.  Such  evidence  is,  however,  a  departure  from 
the  general  rule  that  proof  of  an  offence  not  charged  in  the  iB« 
dictment  shall  not  be  heard,  and  therefore  if  the  coonterfeit 
coins  alleged  to  have  been  passed  at  another  time  were  not 
produced  on  the  trial,  so  that  their  baseness  could  be  fully 
established,  the  proof  that  they  were  counterfeit  should  be 
positive  and  direct  so  far  as  the  knowledge  and  belief  of  a 
witness  could  go.    Peek  vs.  The  State^  78. 

5.  A  paiol  rescission  of  a  written  contract  may  be  set  up  in 
equity  in  bar  of  an  application  for  a  specific  performance; 
such  parol  rescission  must,  however,  be  clearly  and  satis- 
factorily made  out  in  proof  and  the  terms  of  it  fully  com- 
plied  with  and  executed.     Walker  vs.  W/ieaikyt  119. 

6.  The  best  evidence  of  a  contract  must  be  produced  to  the 
jury  and  therefore  where  a  bill  of  sale  was  taken  of  person* 
al  property,  in  reference  to  which,  the  law  did  not  require 
writing:  Held,  that  having  been  reduced  to  writing  it  should 
have  been  produced.     Tatum  ys.  Jameson  4*  Johnsonp  340. 

7.  Evidence  of  acts  of  riser  by  the  Union  Bank  is  prima  facie 
proof  of  the  performance  of  the  conditions  upon  which  its 
legal  existence  depends.    Williams f  et  als.  vs.  Unicn  Bank. 

8.  A  re-cognition  of  a  bank  in  a  public  law  as  a  legally  ex- 
isting corporation,  is,  so  far  as  third  persons  are  concerned* 
conclusive  evidence  of  its  legal  existence  against  which 
nothing  can  be  heard  in  a  collateral  way  from  such  third 
persons.    Ibid. 

9.  Whether  a  sheriflf's  bond  has  been  acknowledged  and  recor- 
ded, must  be  answered  by  the  records  of  the  county  court. 
No  parol  proof  can  be  heard  no  the  subject.  Bryan,  et  als. 
vs.  Glass* SecuritieSt^QO. 

10.  Deeds  made  after  the  commencement  of  a  suit,  confirming 
and  ratifying  deeds  made  before  the  commencement  of  the 
suit,  are  admissible  evidence.    Crockett  vs.  Campbellf  41 1. 
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13.  It  b  tho  duty  of  a  judge  to  reject  incompetent  evidence  in 
all  cases,  unless  the  incompetency  thereof  is  expressly 
^faived;  where,  however,  it  is  admitted  without  objection, 
its  incompetency  b  waived,  and  the  court  will  not  grant  a 
new  trial  on  account  of  the  admbsion  of  it.  Sfiarp  vs. 
WUhite.  434. 

13*  Where  a  power  of  attorney  under  which  a  deed  was  execu- 
ted was  defectively  proven,  a  deed  of  confirmation  cured 
such  defective  probate,  and  the  power  of  attorney  is  admis- 
sible evidence,  (notwithstanding  such  defective  probate,) 
for  the  putpose  of  showing  wnat  acts  the  attorney  was 
authorbed  to  perform*     Crockett  vs.  Campbell^  411. 

14*  The  circuit  judge  charged  the  jury  that  if  the  defendant 
threatened  to  whip  the  plaintiff  out  of  the  county,  and 
plaintiff  was  afterwards  whipped,  it  would  in  the  absence 
of  exculpatory  evidence  be  a  strong  presumption  against 
him;  but  if  he  had  only  expressed  the  opinion  that  he  ought 
to  be  whipped  out  of  the  county,  it  would  not  be  so  strong 
a  circumstance:  Held*  that  there  was  no  error  in  thb 
charge •    MoffU  V9«  QAgshy^  487« 

is.  Proof  of  medical  bills  contracted  and  paid  after  the  bsu- 
ance  of  the  writ,  is  not  competent  evidence,  nor  proof  of 
any  collateral  damages  arbing  after  stiit  instituted;  proof 
may  however  be  received  that  the  slave  died  after  the  suit 
tvas instituted,  or  that  the  injury  proved  to  be  greater  by 
lapse  of  time,  such  results  being  the  immediate  consequen- 
ces of  the  trespass.    Johnson  vs.  Perry^  569. 

16«  Parol  evidence  of  collateral  facts  tending  to  enforce  or  ex- 
plain a  deed  is  admissible.    Haywood's  heirs  vs.  Moore^  584. 

EXECUTION. 

An  execution  must  pursue  the  terms  of  the  judgment.  445. 

EXECUTORS. 

1.  The  general  principle  of  the  common  law  b,  that  a  mere 
naked  power  to  sell,  not  coupled  with  an  interest,  given  to 
several  persons,  must  be  executed  by  all,  and  does  not  sur- 
vive. But  when  it  is  coupled  with  an  interest,  it  may  be 
•xecutad  by  the  survivor.    Robertson  vs.  Gaines^  367. 

S.  A  direction  in  a  will  to  executors  to  raise  money  out  of  re- 
al estate  for  the  benefit  of  creditors,  without  specifving  how 
il  was  to  be  raised,  conferred  the  power  to  sell  such  real  es- 
tate for  such  purpose.    Ibid. 

Sw    Where  a  testator  directs  hb  executors  to  sell  lands,  without 
words  vesting  in  them  an  interest  in  the  lands,  or  creating 
77 
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a  trust,  such  direction  confers  a  naked  power,  which  does 
not  survive.    Ibid. 

4.  Where,  however,  a  testator  directs  his  executors  to  sell 
lands  for  the  benefit  of  creditors,  or  to  do  any  act  in  which 
third  persons  are  concerned,  and  who  have  the  right  to  call 
on  the  executors  to  execute  the  power,  such  power  sur- 
vives.   Ibid. 

5.  A  trust  will  survive,  though  no  way  beneficial  to  the  trus* 
tee.    Ibid. 

6.  Where  there  is  a  trust  charged  upon  executors  in  the  dis- 
position they  are  to  make  of  the  proceeds  of  the  sale  of  re- 
al estate,  it  is  the  settled  doctrine  of  a  court  of  chancery, 
that  the  trust  does  not  become  extinct  by  the  death  of  one 
of  the  executors.    Ibid. 

7.  Where  A.  and  B.  were  appointed  executors,  with  authority 
to  sell  and  convey  land,  and  A.  qualified  as  executor  and 
acted  as  such,  and  sold  and  conveyed  land:  Held,  that  B.  not 
having  qualified  or  acted  as  executor,  A.*s  deed  passed 
the  title,  though  no  renunciation  or  refusal  by  B.  was  en- 
tered of  record.    Ibid. 

8.  Where  executors  have  power  to  sell  and  convey  real  es- 
tate, and  do  sell  and  convey  by  deed  with  covenant  of  war- 
ranty, such  covenant  of  warranty  e.9tops  the  devisees  of  the 
testator  from  setting  up  and  asserting  an  outstanding  title 
against  the  vendee  of  the  executors.    Ibid. 

9.  See  Ao^i^asTRATORs. 

10.  An  executor  requested  a  creditor  should  give  the  estate  in- 
dulgence, till  the  debt  the  estate  owed  for  land,  should  be 
paid:  Held, 

1st.  No  particular  form  of  demand  is  required  by  the  provi- 
so of  the  4lh  section  of  the  act  of  1789,  ch.  23,  and  such 
demand  may  be  inferred  from  the  fact,  that  a  special  re- 
quest for  indulgence  has  been  made. 

2nd.  That  the  request  for  indulgence  till  the  land  should  be 
paid  for,  is  sufficiently  definite,  and  that  the  statute  would 
commence  running  from  the  time  the  land  was  paid  for^and 
not  before  that  time. 

3rd.  If  an  executor  pay  a  debt  clearly  barred  by  the  stat- 
ute of  limitations,  is  he  guilty  of  a  devastavit? 
4th.  Where  an  executor  is  sought  to  be  charged  with  a  de- 
vastavit for  the  payment  of  a  debt  which  was  clearly  just, 
and  the  collection  of  which  was  delayed  till  the  time  speci- 
fied in  the  statute  of  1789,  ch.  23,  had  elapsed,  such  strict 
proof  will  not  be  required  of  the  executor,  that  the  debt 
was  delayed  by  hb  request,  as  would  be  required  of  a  cred- 
itor seeking  to  charge  the  estate. 
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^  5th.  Ledbetter,  having  made  his  will,  devising  his  estate  to 

his  daughter  Melissa,  died.    Melissa  not  having  received 
s:  the  estate  from  the  executors  of  her  father's  will,  died,  leav« 

V  ing  children:  Held,  that  such  children  could  claim  only  aa 

jC  the  distributees  of  their  mother,  and  could  not  demand  a 

JK  distribution  from  any  person  save  the  administrator  of  the 

deceased  mother.     Thurman  vs.  SAelton^  10  Yerg.  Rep.  385. 
^  Pucket  vs.  James^  565. 

FALSE  IMPRISONMENT. 
''  See  Freedom.     WoodfoUc  vs.  Sweeper ^  88. 

*  FALSE  PRETENCES. 

See  Criminal  Law.  Fbloxibi. 
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FORGERY. 

See  Crihixal  Law. 


FRAUD. 

IS  1.    Where  the  complainant  was  defrauded  in  the  sale  of  his 

land  by  the  misrepresentations  of  defendant  as  to  quality 
and  quantity  of  land,  and  more  than  seven  years   elapsed 
'^  before  be  discovered  the  fraud:  Held,  that  the  statute  bar- 

'''*  red  complainant's  bill  for  rescission,  there  having  been  no 

^^  fraudulent  concealment  of  any  facts  which  he  might  not  at 

^  any  time  have  ascertained.    Peck  vs.  BuUard^  41. 

3.    Where  goods  were  delivered  under  a  contract  of  sale  with 
a  condition  made  at  the  time  of  sale,  that  a  note  for  the 
P  purchase-money  should  be  given  with  an  endorsen  Held, 

^  that  no  title  to  the  goods  passed  till  the  note  with  an  en- 

dorser was  given  according  to  the  contract,  and  that  the 
^oods  were  subject  to  be  attached  in  equity  by  the  owners, 
m  the  hands  of  a  trustee  to  whom  they  had  been  subse- 
^  quentlv  conveyed.    Saunders  4r  Martin  vs.   TurbeviUe^ 

et  ah.  272. 

^  3.    Where  goods  are  obtained  by  fraud,  the  contract  of  sale  is 

^  void,  and  the  property  in  them  remains  in  the  original  ven- 

t'  don    Ibid. 

A  4.    Where  the  owner  of  goodj  delivers  them  under  a  contract 

of  sale,  and  subsequently  proposes  to  take  a  deed  of  trust 
on  them  from  the  individual  to  whom  he  has  delivered  them, 
takes  notes  for  the  payment  of  the  purchase-money  paya- 
bid  at  different  times  from  the  times  of  the  original  con- 
tract,  and  takes  a  power  of  attorney  to  confess  judgmentt 
and  also  takes  an  assignment  of  other  effects  to  secure  the 
payment  of  such  notes:  Held,  that  such  proposition  and 
acts  are  in  affirmance  of  the  title  of  the  vendeeb  and  that 
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the  original  owner  shall  not  be  heer4  ta  urge  that  the  tid« 
to  the  goods  do  not  pass.    IMd. 

5.  Where  a  deed  of  trust  was  made  to  save  harmless  certain 
securities  against  contingent  liabilities,  the  vesting  ibm 
owner  of  the  goods  with  power  by  the  deed  to  keep  pos- 
session of  them»  and  to  continue  selling  them  by  retail*  and 
to  account  for  the  proceeds,  does  not  render  the  deedfrand* 
ulenty  as  against  the  creditors  of  such  individual*    lUd, 

5.  Where  such  individual,  to  whom  the  goods  were  to  entrov- 
ted  as  aforesaid,  by  the  provisions  of  the  deed,  appropria- 
ted them  contrary  to  the  provisions  of  the  deed:  Held,  that 
this  constituted  no  evidence  of  fraud  on  the  part  of  ths 
beneficiaries  in  the  deed,  there  being  no  proof  that  they  had 
any  knowledge  of  such  frauduleat  juisappropriation  of  th# 
effects.    Ibid. 

FRAUDS  AND  PERJURIES. 

Wm.  Tally,  jr.  having  no  credit  at  the  store  of  Book* 
er  &  Glarkson  got  goods  of  them  directing  them  to  chaigd 
the  goods  to  his  father,  Wm.  Tally.  Booker  &  ClarksMi 
did  so  charge  then)  at  the  time.  On  being  informed  of  th« 
fact,  W.  Tally,  sen'r,  said  they  had  done  right  in  charainff 
the  goods  to  him  and  that  he  would  pay  tor  them:  Ueld» 
that  the  credit  having  been  given  in  the  first  instance  to  tho 
father,  and  he  having  subsequently  recognized  the  authority 
of  the  son  to  get  the  goods  made  the  debt  his  own,  and  that 
he  was  properly  chargeable  therewith.  Booker  ^  Clark90% 
vs.  Tally,  308. 

FREEDOM, 

L  When  an  action  is  brought  to  recover  freedom,  none  bot 
nominal  damages  can  be  recovered  in  such  suit.  Wooi'^ 
folk  vs.  Sweeper,  88. 

3.  A  second  action  is  necessary  to  recover  damages  for  the 
wrongful  imprisonment  of  a  freeman  as  a  slave,  and  for  th^ 
necessarv  expenses  incurred  in  the  recovery  of  bis  freo* 
dom.    Ibid. 


^.  Where  the  circuit  judge  charged  the  jury  that  P.  S. 
entitled  to  recover  as  damages,  the  value  of  bis  services  do* 
ring  the  time  ho  was  wrongfully  imprisoned,  necessary 
witness  and  attorney's  fees,  &c.;  Held,  that  this  was  erro- 
neous, in  leaving  the  jury  no  discretion  as  to  the  amount  of 
damages;  these  were  legitimate  matters  to  be  considered  of 
by  the  jury  in  forming  their  verdict,  but  the  plaintiff 
not  as  a  matter  of  legal  right  entitled  to  them.    Ibid. 
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GAMING. 

1.  A  Dott  ^vtD  to  g^cure  the  payment  of  money*  won  on  an 
electioD  is  void;  and  this  is  so,  whether  the  persons  wager- 
ing were  electors  or  not,  and  whether  the  wager  was  nude 
before  the  election  or  after.    Russelt  vs.  Pylandf  131. 

2.  Betting  on  elections  indictable,  act  of  1823,  ch.  25,  sec.  3. 
State  vs.  CrosSf  301. 

aARNISHEEl 

1.  A  garnishee  is  entitled  to  defend  himself  by  the  statute  of 
limitations,  and  all  other  legal  defences  which  he  has  against 
the  suit  of  his  creditor.    Sinkle  vs.  Currint  137. 

%  Where  a  judgment  was  rendered  in  the  countv  court  against 
a  garnishee,  trom  which  there  was  an  appeal  to  the  drcuit 
court,  the  garnishee  mav  insist  upon  the  statute  of  limita- 
tions or  any  other  legal  defence  arising  upon  ilie  facts  dis- 
dosed,  although  he  did  not  insist  upon  such  defence  npon 
lus  examination  in  the  county  court  or  offer  to  make  it  by 
plea.    Rid* 

3«  Where  a  garnishee  acknowledged  in  his  answer  that  he  had 
transferred  his  stock  in  a  banking  company,  to  the  company, 
for  the  purpose  of  evading  responsibility  to  the  creditors  of 
the  institution :  Held,  that  this  was  not  such  an  acknowl- 
edgement of  a  subsisting  debt  as  would  take  the  case  out  of 
the  statute.    Ibid. 

4,  The  act  of  1809,  ch.  63,  sec.  1,  authorvsing  an  appeal  in 
''any  civil  case"  embraces  cases  of  garnishment,  and  the  par* 
tv  aggrieved  in  such  proceeding  hath  a  right  to  appeal  mm 
(he  judgment  of  the  justice  as  in  other  civil  cases.  Ciark 
vs.  Williams,  303. 

GRANTS. 

1.  Grants  of  land  made  by  the  State  of  Tennessee  to  which 
the  title  of  the  Cherokee  nation  had  not  been  extinguished 
at  the  time  of  the  ^nt,  are  void  and  convey  no  thte  to  the 
grantee.    QiUeipte  vs.  Cunningham^  19. 

5.  Where  it  was  provided  by  compact  between  the  United 
States  and  the  Cherokee  tribe  of  Indians,  that  all  land  lyins 
within  certain  calls  for  certain  natural  objects  should 
be  ceded  to  the  United  States,  and  that  commissioners  ap- 
pointed by  the  United  States  and  by  the  tribe  should  run 
the  line,  and  such  commissioners  did  run  the  line,  and  it 
was  subsequently  acquiesced  in  by  the  parties :  Held,  that 
in  a  conflict  of  titles  arisinff  upon  the  question  of  the  true 

oeation  of  said  boundary.  Between  citizens  of  the  State,  the 
tne  so  run  and  acquiesced  in  shall  be  regarded  as  the  true 
••         Ibid.  ^ 
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3.  Grant,  when  of  land  by  the  State  gives  the  grantee  con* 
8tructiv9  possession.    Smith  vs.  McCalTs  heirs^  163. 

4.  A  grantee  not  estopped  by  an  erroneous  procession  under 
the  act  of  1819.    285. 

* 

5.  See  Entry. 

r 

fflGHWAY. 

Obstruction  thereof.    See  Criminal  Law,  Misdbmbanor», 
Nuisance* 

HUSBAND  AND  WIFE. 

As  to  power  of  wife  to  be  witness  for  her  husband. 

1.  See  Witness.    Moffit  vs.  The  State,    99. 

2.  As  to  the  power  to  make  deeds  to  each  other.  Perry  and 
Patterson  vs.  Gillf  adm.  218. 

3.  See  Baldwin  vs.  Baidtainf  et  ab,  473;  HayuxxnPs  heirs 
vs.  Moore,  584;  Cannon  vs.  Hughes,  5S9;  CapHngervs. 

SuUivan,  548. 

IMPROVEMENTS. 

Compensation  therefor*    See  Cbanc£RT,  89  9, 

INDEMNIFICATION  BOND. 
See  ShrrifFi  1. 

INDIAN  TITLE. 
See  Grant. 

INDICTMENT, 

1.    See  Criminal  Law. 

3.  Indictment  for  obtaining  goods  by  false  pretences*  when 
good.    37. 

3.  Indicti^ent  for  malicious  mischief,  when  good.    39. 

4.  Indictment  for  passing  counterfeit  coin,  when  good.    78. 
5«  Indictment  for  betting  on  an  election,  when  good.    301. 

6.  Indictment  for  retailing  spiritous  liquors,  when  good.    315. 

7.  Indictment  for  forgery,  when  good.    347. 

8.  Indictment  for  lewdness,  when  good.    416. 

9.  Indictment  for  betting  on  horse  race,  when  good.    424. 
10.    Indictment  for  an  asssault,  when  good.    457. 

INFANT. 

I.  If  an  infant  sell  or  exchange  his  personal  property,  he  may 
at  any  time  disaffirm  the  sale  or  exchange  and  sue  for  and 
recover  the  value  of  his  property  so  sold  or  exchanged,  and 
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INFANT.— Continued. 

this  is  sO|  though  the  minor  by  such  sale  or  exchange  pro- 
cured  necessaries.    Ch-ace  vs.  HcUe^  27. 

2.  Where  the  son,  a  minor,  lived  upon  the  land  of  hb  father 
and  was  permitted  by  the  father  to  cultivate  twenty  acres 
of  his  land  for  his  own  benefit :  Held,  that  a  horse  was  not 
a  necessary  within  the  meaning  of  the  laXvfor  the  purchase 
of  which  he  would  be  bound.     Ibid. 

3.  Where  an  infant  exchanged  horses  and  did  not  return  the 
horse  procured  in  the  exchange:  Held,  in  an  action  for  the 
recovery  of  the  value  of  the  horse  by  him  exchanged,  the 
jury  had  no  right  to  make  an  equitable  adjustment  between 
the  minor  and  the  defendant,  but  that  the  minor  was  enti- 
tled to  the  full  value  of  his  property.    Ibid. 

4.  See  Apprentice. 

5.  See  Parent  and  Child.    Johnsout  tt  vx.  vs.  Staitt  233. 

INJUNCTION. 

1.  Violation  of  injunction.    See  Attaccucxct. 

2.  See  CHANcxaiT. 

INSOLVENT  DEBTOR. 
See  Ca.  S.a. 

JAILOR. 

Fees  for  detaining  runaway  slave.  See  SncBiFP,  7.  Fouh 
ler  vs.  Norman^  3S4. 

JOINT  ACTION. 

See  Debt,  Partner,  JuRisDicnorr. 

JURISDICTION. 

1.  A.  issued  a  writ  to  Grainger  county  against  B.  where  B. 
resided,  a  counterpart  to  Jefferson  county  against  C.  where 
C.  resided,  for  a  joint  assault  upon  him;  C.  pleaded  that 
the  offence  was  committed  in  Grainger;  that  B.  was  not 
guilty,  and  that  the  writ  was  issued  against  B.  in  the  coun- 
ty of  Grainger  to  defeat  the  jurisdiction  of  Jefferson :  Held, 

1.  That  the  action  for  assault  and  battery  is  a  transitory 
action  and  not  local  in  its  nature. 

2.  That  the  enacting  words  of  the  act  of  1820,  ch.  25,  sec. 

3.  is  an  affirmative  statute,  giving  general  power  to  insti« 
tiite  joint  actions  where  the  defendants  reside  in  different 
counties,  and  that  the  jurisdiction  b  based  upon  the  resi- 
dence of  the  parties. 

3.  That  the  limitation,  in  the  enacting  words  contained  in 
the  proviso,  authorising  the  jurisdiction  to  be  defeated  on 
two  grounds,  first,  where  a  writ  issued  to  a  county  wher« 
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neither  of  the  parties  do  in  fact  reside,  seoond,  where  the 
suit  is  local  in  its  nature,  must  be  construed  to  disallow 
other  matters  of  defence  in  abatement  than  those  spedally 
enumerated. 

4.  That  a  matter  in  abatement  as  to  one  of  the  defendants* 
is  matter  in  abatement  for  all,  by  the  proper  construction 
of  this  proviso. 

5.  The  jurisdiction  of  the  court  cannot  depend  on  the  suc- 
cessful prosecution  of  the  suit  against  a  portion  of  the  do- 
fendants.    Rich  vs.  Raykf  404« 

JURISDICTION  OF  CHANCERY  COURT. 

1.  To  decree  contribution  in  cases  of  joint  undertakings.  In 
what  case  it  will  not  exercise  this  power,  /ofo  vs.  O'Brtea, 
34. 

2.  To  decree  a  rescission  of  a  contract  on  ground  of  misrepre* 
sentation  of  quality  and  quantity  of  land  sold.    When  this 

S>wer  will  not  be  exercised.    See  Limitations.    PecA  vs. 
uUard,  4L 

3.  To  decree  perpetual  injunction  against  the  removal  of  pef* 
sonal  property,  and  to  arrest  by  attachment  and  punish  by 
imprisonment  for  contempt  in  violating  its  decrees.  An-' 
swer  of  defendant  to  interrogatories  may  be  dbproved  in 
chancery.  See  Attachment  Foa  Contempt.  Under- 
wood's  Case^  46. 

4.  To  divest  one  individual  of  title  and  i^est  it  in  another. 
When  it  will  not  exercise  this  power.  See  Yendoss  and 
PuacHASERs,  Title»  Statutory.  McConnell  vs<  Commission^ 
erSf  53. 

5.  To  rectify  mistakes  in  deeds,  bonds,  &c.,  and  to  restrain  a 
defendant  in  a  court  of  law  from  setting  up  as  an  estoppeU 
a  recitation  in  a  deed  made  by  mistake.  Hdm  vs.  Wright 
4*  Oraham^  72. 

6.  To  decree  a  perpetual  injunction  against  the  collection  of  a 
judgment  founded  on  a  note,  the  condition  of  which  had 
fciled.  When  negotiated  in  the  due  course  of  trade^  when 
not.    Petty  vs.  Hannvmf  102. 

7.  To  decree  a  perpetual  injunction  against  sale  of  slaves  by 
execution.  When  this  power  will  not  be  exercised  for  want 
of  registered  title  in  complainant.  See  Registration. 
Johnson  if  Heam  vs«  Morgaiif  Allison  6c  Co.  115. 

6.  To  decree  a  specific  execution  of  a  contract  to  convey  land: 
and  herein  of  the  defence  of  a  parol  rescission  of  the  con- 
tract    Walker  vs.  Wheatiy,  119. 

9.  To  decree  injunction  against  action  of  ejectment  until  de- 
fendant pay  the  value  of  improvements  made  by  contract  be 
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I  paid  for^  or  received  out  of  the  rents  and  profits.    See  Cot« 

i  BNANT.    Bream,  et  als*  y3.  Dickerson,  et  als.  127. 

10.  To  decree  the  sale  of  real  estate  for  the  purchase  money» 
on  the  ground  of  lien  retained.  When  the  power  will  not 
be  exercised^  See  Vendoba  and  Pukchasebs.  Campbell 
vs.  Baldwin^  145. 

11*  To  restrain  the  defendant  in  a  suit  at  law  from  setting  up  a 
release.    See  Chancery.    BeU  vs.  Stedy  148. 

12.  To  protect  property  which  remains  subjudice,  and  to  abate 
niBsances  thereupon.  See  Chahcert.  Leake  vs.  Cannon^ 
et  als.  169. 

13.  To  enforce  the  specific  execution  of  contracts  and  to  quiet 
possession;  when  enforced.  A  promise  to  give  w:ill  not  be 
enforced  on  the  ground  of  possession  delivered  and  im- 
provements  made.   Ridky,  et  ttx*  vs.  McNairy^  et  ah.  174. 

14.  To  decree  at  the  instance  of  administrator,  who  is  a  judg* 
ment  creditor,  partition  and  sale  of  estate  of  intestate  for 
satisfaction  of  administrator's  judgment.  Coleman  vs. 
Pinkard^  et  als.  185. 

15.  To  decree  the  surrender  of  slaves  and  other  personal  pro- 
party  and  an  account  for  hire.  See  Feme  Covert.  Perry 
4r  PaUerson,  adm.  vs.  CHU,  ex.  218. 

16.  To  decree  an  account  against  administrators  and  their  se* 
curities  in  favor  of  distributees,  when  administration  is 
granted  in  several  States ;  how  far  these  trusts  are  distinct 
and  independent  of  each  other.  See  Administrator. 
KeojUm^s  disiributeeSf  vs.  Campbdl^et  ah.  224. 

17.  To  decree  relief  where  the  obligee  has  been  prevented  from 
sueing  at  common  law;  and  herein  what  does  and  what 
does  not  dbcharge  the  securities  of  an  administrator  under 
the  act  of  1813,  ch.  119.  See  Securities.  Harrison^  et 
ah.  vs.  TurbevUkf  242. 

18.  To  decree  a  sale  of  real  estate,  for  the  satisfaction  of  pur- 
chase money;  and  herein  of  the  lien  of  vendor  and  of  the 
evidence  of  the  waiver  thereof.  See  Vendors  and  Pur- 
chasers.    Campbell  vs.  Baldtoin^  et  ah.  248. 

19.  To  decree  deeds  void  for  fraud,  and  to  subject  the  estate 
therein  conveyed  to  the  satisfaction  of  judgment  creditor, 
and  herein  of  multifariousness  arising  from  joining  defend- 
ants having  no  connection  with  each  other.  See  M ui/n- 
FARiousNEBS.    Johnsofi  VS.  Browfi  Sf  Smitherst  S27. 

SO.    To  decree  a  specific  performance  of  a    bond  for  convey- 
ance of  title  to  real  estate;  and  herein  what  constitutes  a 
good  consideration  and  notice  to  successive  vendees.    See 
78 
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Vendors  and  Purchasbrs.     Macon  4*  Baiky  vs.  Shop 
pard,  335. 

21.  To  decree  a  perpetual  injunction  against  the  organization 
of  a  county  under  an  act  of  assemblyt  which  violated  the 
provisions  of  the  constitution.  See  Constitutionai.  Law. 
Bradky  vs.  Commissioners^  Sfc.^  488. 

22.  To  decree  perpetual  injunction  against  sale  of  slave  by  ex* 
ecution.  The  law  of  the  place  where  the  contract  is  made 
governs  in  reference  to  personal  propertj',  not  the  law  of 
the  place  where  the  thing  is  situated.  Dougherty  vs. 
Curie,  435. 

S3.  To  decree  an  account  between  partners :  and  herein  of 
the  property  purchased  by  one  partner  with  the  proceeds 
of  the  partnership.  When  it  shall  and  when  it  shall  not  be 
taken  into  the  account  as  partnership  property.  See  Part* 
NERS.     HuntS^  Co.  vs^  Benson,  459. 

24.  To  decree  perpetual  injunction  against  sale  of  real  and  per- 
sonal estate  by  execution,  and  to  set  up  a  deed  made  in  con- 
templation of  marriage,  and  herein  of  the  registration  of 
such  deeds  under  the  acts  of  I785|  ch.  13;  lb31,  ch.  90. 
The  act  of  1785,  cb.  12,  applies  to  creditors  of  grantor. 
See  Baldwin  vs.  Baldwin  et  aJs.  473. 

25.  To  decree  the  surrender  of  slave  adversely  held.  Com- 
plainant's right  must  however  be  clear  and  unquestionable 
to  the  slave,  or  this  branch  of  jurisdiction  will  not  be  exer- 
cised.   Martin  vs.  Fancher,  510. 

26.  To  decree  sale  of  real  estate^  which  had  been  mortgaged  by 
one  partner  in  the  firm  name,  for  the  purpose  of  indemnify- 
ing an  endorser  against  a  liability  for  the  firm;  and  herein 
of  power  of  one  partner  to  bind  another  by  deed;  and  what 
power  a  continuation  of  a  partnership  for  purposes  of  liqui- 
dation carries  with  it.  See  Partners.  Napier  vs.  Napier 
^  Catron,  534. 

27.  To  decree  an  account  against  an  administrator  in  favor  of 
distributees,  and  herein  of  the  capacity  of  an  unnaturalised 
foreigner  resident  in  the  State  to  inherit  personalty.  Polt 
vs.  Ralston,  537. 

28.  To  decree  a  perpetual  injunction  against  the  collection  of 
a  judgment  founded  on  a  note  without  consideration,  and 
herein  of  a  transfer  not  in  due  course  of  trade,  &c.  JBiU 
vs.  Crosby,  545. 

29.  To  decree  perpetual  injunction  against  the  permanent  ap^ 
propriation  of  the  land  of  an  individual  for  highway  pur- 
poses by  a  chartered  company,  where  the  appropriation  is 


INDEX.  639 

JURISDICTION  OF  CHANCERY  COVRT. —ConUnued. 

not  in  reasonable  conformity  with  the  charter.     What  is 
reasonable  conformity  1    Hadley,  et  ux.  vs.  H.  T.  Co.  558. 

30.  To  decree  distribution  to  those  entitled,  and  herein  of  a  de- 
vastavit committed  by  executor  in  the  payment  of  debts 
barred  by  the  statute  of  limitation,  and  what  constitutes  a 
special  request  for  delay  under  the  provisions  of  the  act  of 
1789^  ch.  33,  sec.  5.    Ptickett  ys.  James ^  565. 

3L  To  attach  goods  which  were  sold  and  delivered  upon  condi- 
tion, (the  condition  not  having  been  complied  with,)  and 
the  goods  fraudulently  conveyed;  and  to  declare  the  deed 
fraudulent  and  subject  the  goods  to  the  satisfaction  of  ven- 
dors' claim*    Saunders  Sf  M.  vs.  TurbevUle^  et  ah.  ^73. 

JURISDICTION  OP  JUSTICE  OP  THE  PEACE. 
See  JusTicB,  1. 

JUSTICE  OP  THE  PEACE. 

1.  Justice  of  the  peace  has  no  jurisdiction  against  an  endorser 
for  any  sum  over  fifty  dollars.  Crockett^  Harper  4*  Co.  vs. 
Wright^  332. 

2.  The  party  aggrieved  in  a  proceeding  hy  a  garnishment  be- 
fore a  justice  of  the  peace  has  a  right  to  appeal  as  in  other 
civil  cases.    Clark  vs.  Williams^  304. 

LANDLORD  and  TENANT. 

1.  Tenant  shall  not  dispute  the  title  of  his  landlord.  Wash- 
ington vs.  Conrad f  562. 

%    See  BuUard  vs.  Copps^  409. 

LAND  WARRANT. 
See  Entky. 

LAW  AND  PACT. 

See  Constitutional  Law. 

LEASE. 

I.    See  Landlord  amd  Tenant. 

3.  See  ChampsetY)  5,  6. 

LEVY. 

L  A  levy  in  the  following  words,  ^'levied  on  lot  No. — ,  in  the 
town  of  Greenville,  with  its  improvements/'  is  void  for  un« 
certainty,  and  a  sale  and  deed  made  by  virtue  thereof,  con* 
veys  no  title  to  the  vendee.    Brown  vs.  Dickson^  395. 

3.  The  section  of  the  act  of  1794,  ch.  1,  requiring  a  levy  first 
to  be  made  on  the  personalty  of  the  defendant  was  enacted 
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for  the  benefit  of  the  defendant  and  may  be  waived  by  him. 
Trigg  vs.  McDonald,  386. 

3.    See  Shebiff. 

LEWDNESS. 

See  Criminal  Law.    Misdbmbanoe. 

EX  LOCL 

See  Contract* 

^  IBEL. 

L  Any  malicious  publication  expressed  by  printing  or  writing, 
by  pictures  or  signs,  tending  to  injure  the  character  of  an 
individual  or  diminish  his  reputation,  is  a  libeL  Dunn  vs. 
Winters,  512. 

2.  The  fact  of  the  publication  of  a  libellous  statement,  \s prima 
fade  evidepce  of  malice.    Ibid. 

3.  Whenever  the  author  of  an  alleged  libel,  acted  in  the  bona 
fde  discharge  of  any  public  or  private  duty,  whether  le- 
gal or  moral,  or  in  the  prosecution  of  his  rights  or  interests, 
no  action  can  be  maintained  against  him,  without  proof  of 
malice  in  fact.    i6u2. 

4.  Winters  expressed  the  opinion,  founded  on  the  statements 
of  others,  that  Dunn  had  maliciously  killed  his  horse,  and 
was  arraigned  therefor  by  Dunn  before  a  church  judicatory, 
and  thereupon  produced,  in  self-defence,  the  certificates  of 
the  individuals  upon  whose  authority  he  made  the  state* 
mentsvi  Held,  in  the  absence  of  proof  of  malice  in  fiict,  no 
action  for  a  libel  would  lie«    i^id. 

5.  There  are  matters  of  defence  in  actions  for  a  libel  or  slan- 
der, which,  though  admissible  in  evidence  under  the  general 
issue,  may  be  also  specially  pleaded.  Whenever  the  occa- 
sion of  the  speaking  or  publishing  furnishes  a  defence  to  the 
action,  it  seems  it  may  be  specially  pleaded,    lind. 

LIEN. 

1.  Of  vendor  on  land  for  purchase-money.  Roberts  vs.  Rose, 
145, 

2.  Of  vendor  and  the  evidences  of  an  intent  to  retain  or  aban* 
don  the  lien.    Campbell  vs.  Baldwin,  et  als.,  253. 

9.  Of  jailor  on  runaway  slave  detained  by  him,  for  his  prison 
fees.    Fou)ler  vs.  Norman,  385. 

4*  Of  partner  on  the  efiects  of  partnership.  Hunt  ^  Co.  vs. 
Benson,  461. 

5.  Of  judgments  upon  roal  estate.  Rsid  vs.  fibitje,  SSL 
Jcbe  vs.  O^Brien^  34. 
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LIFE  ESTATE. 

See  Remainder. 


LIMITATION  ON  SUITS. 

L  Where  a  bill  was  filed  by  vendor  of  land  after  the  lapse  of 
nine  years  from  the  date  of  the  conveyance,  to  rescind  such 
contract  on  the  ffround  of  misrepresentation  of  the  quanti- 
ty and  quality  of  the  land  by  the  vendee:  Held,  that  the 
complainant  was  not  entitled  to  relief,  though  the  Inll  was 
filed  within  seven  years  after  the  discovery  of  the  fraud, 
there  having  been  no  mbrepresentation  of  any  facts  by 
which  the  complainant  could  have  been  prevented  from  ob- 
taining a  full  knowledge  of  his  rights  at  any  moment  of 
time.    Peck  vs.  Btdlardf  41. 

2.  A  garnishee  may  defend  himself  by  the  statutes  of  limita- 
tion or  by  any  defence  he  has  against  the  suit  of  his  credit- 
or.   Hinkle  vs.  Currin^  137. 

3.  Hinkle  acknowledged  that  he  had  transferred  his  stock  in  a 
banking  institution  to  evade  responsibility  to  the  creditors 
of  the  institution:  Held,  that  this  was  not  such  an  acknowl- 
edgement of  a  subsisting  debt  as  would  avoid  the  opera- 
tion of  the  statute  of  limitations.    Ibid, 

4.  To  enable  the  plaintiff  to  protect  himself  from  the  opera- 
tion of  the  statute  of  limitations,  bv  the  saving  in  favor  of 
accounts  concerning  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors  or  servants,  the  sub- 
ject matter  of  the  account  must  be  concerning  the  trade  of 
merchandize  between  merchant  and  merchant,  their  factors 
or  servants,  and  there  must  be  mutual  and  reciprocal  ac- 
counts between  the  parties.    Price  vs.   Upshaw,  142. 

5.  A  grant  for  land  ^ives  the  crantee  a  constructive  posses- 
sion, which  contmues  untu  an  actual  adverse  possession 
commences,  and  such  adverse  possession  must  be  continued 
seven  years  before  the  grantee  loses  his  right  of  possession. 
Smith  vs.  MeCalb'  heirs,  163. 

6.  Where  two  grants  covered  in  part  the  same  land  and  actu- 
al adverse  possession  had  been  held  under  the  younger  grant 
more  than  seven  years,  but  such  possession  was  of  a  portion 
of  the  younger  grant  not  included  in  the  bounds  of  the  elder 
grant:  Held,  that  the  statute  of  limitations  did  not  protect 
the  defendant  in  the  possession  of  land  included  in  the  el- 
der grant,  which  had  not  been  actually  adversely  held  for 
seven  years.    Ibid. 

7.  When  the  statute  of  limitations  has  once  run  against  a 
debt,  the  cause  of  action  is  extinguished.  Muse  vs.  Donald 
son,  166. 
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8.  No  promise  made  hj  a  partner  after  a  dbsolution  of  the 
partnership,  will  bind  another  member  of  such  firm,  so  as 
to  take  a  case  out  of  the  statute,  or  stop  its  operation  where 
it  has  not  run.    Ibid. 

9.  Margaret  Gibson  obtained  lettets  of  administratioDy  with 
the  will  annexed,  upon  the  estate  of  Willkun  Gifasonv  de- 
ceased; she  was  also  sole  legatee:  Held,  by  the  court,  that 
whether  she  held  the  property  after  two  years  as  devisee 
or  as  administratrix,  was  a  question  properly  rrierable  to 
the  jury;  and  the  jury  having  decided  that  she  hdd  the  slaTos 
as  devisee,  the  statute  of  limitations  would  commence  run* 
nidg,  though  the  will  should  be  afterwards  set  aside  and  let- 
ters of  administration  granted.     Wititon  vs.  Rogers,  178. 

10.  Where  the  statute  of  limitations  operated  in  favor  of  a  de- 
visee, and  the  will  under  which  such  devisee  clwned  the 
property  and  held  possession  was  subsequently  set  aside: 
Held,  that  it  could  not  divest  rights  acquired  by  the  stat- 
ute.   Ibid. 

11.  Limitation,  statute  of,  protecting  occupant  possessions. 
SeeOccuPAifT  Claims. 

12.  See  Champerty. 

13.  Payment  by  an  administrator  or  executor  of  a  debt*  bar- 
red by  statute  of  limitations  a  devastavit.  Pttcket  vs. 
James  f  565. 

14.  When  debt  not  barred  by  reason  of  special  request  for  de- 
lay by  executor  or  administrator.    Ibid. 

MALICIOUS  MISCHIEF. 

See  Criminal  Law.    Misdsmeajkor. 

MANDAMUS. 

See  25,  330,  364. 

MASTER  AHD  SLAVE. 

If  a  slave  or  servant  commit  a  trespass  by  the  command  or 
encouragement  of  the  master,  the  master  is  guilty  of  the 
trespass.     WiUdns  vs.  OUmore,  140. 

MASTER  AMD  APPRENTICE. 
See  Apprenticb. 

MERCHANTS'  ACCOUNTS. 
See  Limitations,  4. 

MISDEMEANORS. 

See  Criminal  Law.    Misdxmrarors. 
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MOTION. 

L  Acts  of  Assembly  changing  tha  common  law  mo<k  of  pro- 
ceeding^and  giving  a  summary  remedy  by  motion,  must  bo 
strictly  construed.    Baker  Sf  Hunter  vs.  Agey^  14. 

2k     Motion  by  officer  on  bond  of  indemnity.    Ibid, 

3.  Motion  against  sheriff  for  permitting  escape  of  debtor  ar« 
rested  by  ca.  sa.     Williamson  vs.  Webb^  136. 

4.  Motion  against  sheriff  for  false  return  of  Ji- fa*  Trigg  vs. 
McDonald,  386. 

5.  Motion  against  sheriff  for  failure  to  return  ^fi,fa.    390. 

6.  Motion  for  judgment  on  ca.  5a.  bond.    445. 

7.  Motion  against  sheriff  for  an  insufficient  return.    449. 

8.  Motion  against  sheriff  for  taxes.    421. 

9.  Motion  to  direct  the  sheriff  to  pay  money  collected  by^./a. 
to  the  equitable  owner  thereof,  such  equitable  owner  not 
being  plaintiff  in  the  execution;  under  what  circumstances 
court  have  not  the  power  to  do  so.  See  Sheriff.  See  At" 
kinson  vs.  Cooper j  365. 

MULTIFARIOUSNESS. 

See  CnAifCERT,  32|  2%  34.    See  Johnson  vs.  Brovonj  et  als. 
327. 

NECESSARIES. 
See  Infant. 

NEGOTIABLE  PAPER. 

1.  The  circoit  judge  charged  the  ]ury»  that  the  testimony 
of  the  notary,  (who  stated  that  he  had  made  enquiry  of 
persons  who,  he  supposed,  knew  the  residence  oS  an  en* 
dorser,  and  got  the  oest  information  he  could  obtain,)  was 
not  sufficient  evidence  of  the  requisite  diligence  to  diargo 
an  endorser  who  had  removed  his  residence:  Held,  that  the 
judge  invaded  the  province  of  the  jury,  in  deciding  upon 
the  sufficiency  of  the  testimony.  Farmers  Sf  Merchantt^ 
Bank  Ys.  Harris^  311. 

9L  Where  the  court  charged  the  jury,  that  when  the  distance 
between  the  residence  of  the  holder  and  endorser  is  near 
aad  the  communication  frequent,  in  legal  contemplation  the 
holder  would  be  presumed  to  have  notice  of  the  removal  of 
an  endorser:  It  is  held,  that  this  was  trenching  upon  the 
province  of  the  jury.  This  was  a  question  of  the  weight 
of  evidence  to  be  decided  by  the  jury.    Ibid. 

3.  A  justice  of  the  peace  has  no  power  to  render  judgment 
against  an  endorser  for  any  sum  exceeding  fifty  doUan. 
Crockettf  Harper  if  Co.  vs.  Wright,  322- 
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4.  If  the  holder  of  a  promissory  note  wish  to  render  the 
tate  of  a  deceased  testator  liable  on  his  endorsement,  he 
must  give  notice  of  his  intention  to  look  to  the  estate  for 
payment,  as  in  other  cases,  though  the  executor  of  the  es- 
tate be  the  maker  of  the  note.  AUon^  et  als-  vs.  RobinsorCs 
Ex,  341. 

5  The  want  of  an  averment  of  demand  and  notice  in  a  de- 
claration against  an  endorser  is  not  cured  by  verdict    Bnd. 

6.  Non  assumpsit  without  an  aiSda'vit  oi  its  truth  does  not 
put  in  issue  an  endorsement.    493. 

7.  On  the  trial  of  action  of  assumpsit  against  the  endorser  of  a 
bill  of  exchange:  Held,  that  the  plaintiff  had  the  right  to 
strike  out  the  name  of  an  endorsee  and  insert  his  own  name 
upon  proof  made  that  the  bill  <^  exchange  belonged  to 
plaintiff,  and  that  it  was  made  payable  to  said  endorsee,  for 
the  purpose  of  facilitating  the  safe  transmission  of  the  bill 
and  the  collection  thereof.     Union  Bank  vs.  CarVf  345. 

B.  A  neglect  to  give  notice  to  the  drawer  of  a  bill  of  ex* 
change  of  the  non-acceptance  and  protest  thereof,  may  be 
waived  by  a  payment  of  part  or  promise  to  pay,  if  such 
payment  or  promise  to  pay,  is  made  with  knowledge  of  the 
facts  by  the  drawer  by  which  he  was  discharged.  Martin 
vs.  Ewingf  et  als-^  559. 

9.  Such  promise  to  pay,  or  part  payment,  with  knowledge, 
amounts  to  an  admission  that  the  bill  of  exchange  has  been 
duly  presented,  dishonored,  and  due  notice  thereof  given; 
and  it  proved,  sustains  a  declaration  in  the  usual  formcbar- 
ging  due  presentment,  protest  and  notice.    Ibid. 

10.  Where  a  bill  was  protested  for  non-acceptance  and  the 
drawer  discharged  by  the  failure  of  the  holder  to  give  no- 
ticQ,  and  without  a  knowledge  of  his  discharge,  promised 
on  a  new  consideration  that  he  would  pay  the  bill:  Held, 
that  he  was  liable  on  a  special  count,  stating  the  facts,  but 
not  on  a  count  charging  due  presentation,  protest  and  no- 
tice.   Ibid. 

11.  If  negotiable  paper  is  transferred  for  a  valuable  considers.* 
tion  and  without  notice  of  any  fraud,  the  right  of  the  bol* 
der  shall  prevail  against  the  tiue  owner,  and  this  to  favor 
the  circulation  of  commercial  paper.  Van  Wyck  vs.  Union 
Bank,  192. 

13.  This  rule  does  not,  however,  prevail,  where  the  holder  has 
parted  with  no  value  nor  incurred  any  new  responsiUlity 
on  the  faith  of  such  papen  and  therefore  where  the  holder 
receives  a  note  or  bill  in  payment  of,  or  as  security  for  a 
pre-existing  debt,  he  is  not  entitled  to  the  proceeds  thereof 
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against  the  true  owner,  though  he  may  have  received  it 
Tvithout  notice  of  the  claim  of  the  true  owner.    Ibid. 

•  13.  Van  Wyck  drew  a  draft  on  Tilford  in  favor  of  Norvell, 
ivhich  was  accepted  by  Tilford;  Norvell  gave  Van  Wyck 
an  order  on  Tilford  for  the  draft,  in  consideration  of  cer- 
tain notes  put  in  the  hands  of  Norvell,  which  were  to  be 
the  property  of  Norvell,  if  the  order  procured  the  draft. 
The  draft  was  not  returned,  but  without  authorilv  was  trans- 
debt  of  Tilford,  was  protested  for  non-payment,  and  paid 
ferred  to  Gill,  Campbell  &  Co.,  as  collateral  security  for  a 
by  Van  Wyck:  Held,  that  Van  Wyck,  having  paid  the 
draft  to  the  holders  and  apparent  owners,  without  notice  of 
their  defect  of  title  thereto,  was  entitled  to  the  notes.    Ibid. 

14.  See  Hill  vs.  Crozhy*R  Adm-  Defence  in  equity  against  ne- 
gotiated paper,  545.  See  also  Petty  vs.  Hannum  Sr  Drane^ 
1€2. 

15.  An  action  of  debt  will  lie  jointly  against  the  maker  and 
endorsers  of  a  promissory  note.  Planters*  Bank  vs.  Tap* 
pan^  95. 

16.     When  an  endorser  has  died,  notice  must  be  given  to  his 
personal  representative.    PlaTUers*  Bank  vs.  White^  113. 

NEW  TRIAL.. 

The  court  will  award  a  new  trial  to  a  defendant  in  a  crimi- 
nal case  where  incompetent  evidence  has  been  admitted, 
though  it  may  be  satisfied  that  the  verdict  is  correct.  Peek 
vs.  The  State,  78. 

JJON-ASSUMPSTT. 

The  plea  of  non-assumpsit  does  not  put  in  issue  an  endorse- 
ment unless  it  is  sworn  to,  493. 

NON-EST  FACTUM. 

Plea  of  non-est  factum  on  the  ground  that  the  instrument 
was  not  delivered.     See  Hill  vs.  Crosby^s  Ad.^  54^7. 

NON-SUIT. 

A  writ  of  error  -will  not  lie  from  a  voluntary  non-suit.- 
Union  Bank  vs.  Carr^  et  als.^  345. 

NOTE,  PROMISSORY. 

1.  An  acknowledgment  of  indebtedness  implies  a  promise  to 
pay  and  constitutes  the  writing  containing  it  a  promissory 
note.    Cummings  vs.  Freeman^  143. 

2.  See  Nbootiablb  Papsr. 

79 
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NOTICE. 

1.  Notice  of  injunction*     Underwood's  case,  4tl. 

2.  Notice  of  outstanding  title.    50. 

3.  Notice  of  the  right  of  a  man  of  color  to  hb  freedom  a  cir- 
cumstance in  a^ravatlon  of  damages.  WoodfoH  vb. 
Sweeper,  90. 

4.  Notice  of  the  failure  of  the  consideration  of  a  note  pur« 
chased.    Petty  vs.  Hannum  Sf  Drane,  102. 

5.  When  a  constructive  admission  of  notice  by  a  partner  does 
not  operate  against  the  other  co-partner.     102. 

6.  Notice  to  an  administrator  or  executor,  when  endorseris 
dead.     Planters'  Bank  vs.  White,  1 12. 

7.  Corrected  registration  operates  as  notice  only  from  date  of 
correction.     Baldwin  vs.  Mars/iall,  116. 

8.  The  right  of  holder  of  negotiable  paper  for  value  withooC 
notice  of  equitable  defence  shall  prevail.  Van  Wyck  vs. 
NorveU,  194. 

9.  Notice  to  subsequent  vendee  of  non-payment  of  purchase- 
money  bv  recital  in  deed.  See  Vendors  and  Purchase]u» 
10,  11,  12. 

10.  Notice  to  an  endorser  who  has  changed  hb  residence.  See 
Endorser.    See  F.  Sf  M.  Bank  vs.  Harris,  311. 

11.  Notice  by  security  to  principal  to  sue.  How  proven.  Mil- 
ler vs.  Childress,  320. 

12.  Notice  of  an  outstanding  equity  subjects  each  successive 
vendee  of  legal  title  to  such  equity.  Possession  when  no- 
tice.   Macon  and  Bailey  vs.  Sheppard,  335. 

13.  The  maker  of  a  note  was  executor  of  the  endorsen  Held* 
that  notice  to  the  executor  was  necessary.    341. 

NUISANCE. 

1.  A  nuisance  may  be  abated  by  order  of  chancery  court 
See  Leak  vs.  Cannon,  169. 

3.  A  public  nuisance  is  indictable  and  no  length  of  time  legit- 
imates such  nuisance.    See  Elkins  vs.  The  State,  543. 

3.  A  riparian  proprietor  has  a  right  to  divert  the  water  of  a 
stream  from  its  natural  channel,  and  use  it  higher  or  lower 
than  the  natural  channel,  provided  he  return  the  water  to 
its  natural  channel  before  it  leaves  his  land.  Webster  vs. 
Fleming,  518. 

4.  Where  upper  proprietor  diverted  the  water  of  a  stream 
from  its  natural  channel,  by  means  of  an  artificial  channel, 
and  placed  his  mill  on  such  artificial  channel  at  a  lower 
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point  than  could  be  obtained  in  the  natural  channel,  and  the 
wheels  of  his  mill  were  ovei'flowed  by  the  back  flowage  of 
a  dam  below:  Held,  that  the  proprietor  of  thue  mill  below 
had  no  more  right  to  impede  the  operation  of  the  upper 
proprietor  so  situated,  than  he  had  to  overflow  his  lands. 
Ibid. 

OBLIGOR. 

1.  Obligor  struck  out  of  the  bond  the  name  of  the  co-oUiffor: 
Held,  the  co-obligor  was  liable  in  equity,  242.  Sea  also, 
620. 

2.  Obligor  discharged  by  release  of  co-obligor  without  the  con- 
sent of  obligori  148. 

3»    See  Sheriff.    See  490. 

OCCUPANT  CLAIMS. 

1.  See  Entry. 

2.  Where  an  act  of  the  assembly  provided  that  the  office  of 
entry-taker  should  be  open  for  the  reception  of  entries  from 
and  after  the  ist  day  of  January,  1838,  until  the  1st  day  of 
January  1839,27  seems^  that  the  office  was  not  open  for  the 
reception  of  entries  on  the  said  1st  day  of  January,  1839. 
Chester  vs.  Hubbard  4*  Anderson,  354. 

3.  The  1 1th  section  of  the  act  of  1837-8,  protects  a  possession 
of  three  years  against  an  entry  by  a  warrant-holder, 
though  the  possessor  may  not  be  able  to  produce  le^al  proof 
of  an  occupant  claim  or  of  the  assignment  thereof  to  him* 
self.    Ibid. 

4.  The  statute  of  1837-8,  ch.  1,  provides  that  the  office  of  en- 
try-taker shall  be  open  for  the  reception  of  general  entries 
by  warrant  until  the  1st  day  of  January,  l832,  and  also 
provides  that  an  occupant  shall  be  allowed  till  the  1st 
jday  of  January,  1839,  to  prove  his  occupancy  and  spread  it 
upon  the  general  plan  indicating  the  land  as  appropriated : 
Held,  that  the  occupant  would  be  entitled  to  the  last  mo- 
ment the  office  was  open  for  the  probate  of  his  occupancy, 
and  that  there  was  no  period  of  time  at  which  the  entry 

'  taker  could  legally  receive  an  entry  by  a  warrant-holder 
upon  the  land.    Ibid. 

OFFICE  BONDS. 

See  Sheriff.    See  also,  Goodrum  vs.  Carroll^  490. 

PARENT  AND  CHILD. 

L  If  a  parent  in  chastising  his  child  exceed  the  bounds  of  mod- 
eration, and  inflict  cruel  and  merciless  punishment,  he  is  a 
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trespasser  and  liable  to  be  punished  by  jodictment.     JoA«- 
soHf  et  ttx.  vs.  The  State^  2S3. 

3.  It  is  not  the  inflictioo  of  punishment  which  constitutes  the 
offeiice,  but  ihe  excess ;  and  what  shall  be  regarded  as  ex- 
cessive,  ii  not  a  conclusion  «fltiw  for  the  court  to  an- 
nounce, but  is  a  question  of  fact  for  the  determination  of 
the  Jury.    Ibid. 

3,  Where  the  circuit  judge,  after  reciting  certain  facts  as  stat- 
ed by  witnesses,  told  the  jury  if  they  believed  the  state- 
ments of  these  witnesses,  then  the  chastisement  inflicted  by 
the  parent  exceeded  **the  bounds  of  moderation  and  reason, 
and  was  barbarous  in  the  extreme :"  Held,  that  this  was 
making  what  constituted  excess  of  punishment  a  conclu- 
sion of  law,  was  an  invasion  of  the  province  of  a  jury,  and 
therefore  erroneous.    Ibid. 

PAROL. 

Parol  rescission  of  written  contract  when  pleadable  in  bar 
of  bill  for  specific  performance.    See  Etidbzicb,  5. 

Parol,  promise  to  give^  not  enforceable  in  Chancery.  See 
Chancery,  11. 

PARTIES  QUASI. 

See  Chancery,  10. 

PARTNERS. 

1.  A  promissory  note  was  executed  to  James  Shelton  &  Co. 
James  Shelton  assigned  the  note  to  McLaurin  in  his  own 
name :  Held,  that  such  assignnrient  did  not  pass  the  legal  in- 
terest in  the  note  to  McLaurin.  It  should  have  been  as- 
signed in  the  name  of  the  firm.  Mclntire  vs.  McLaurin^ 
71. 

2.  A  decree  pro  confesso  oh  a  bill,  charging  notice  of  failure  of 
the  consideration  of  a  note,  against  one  partner  does  not 
estop  the  other  partner  from  proving  want  of  notice.  PeU 
ty  vs.  Hannum  Sf  Drancj  102. 

3.  Kay,  Thomas  &  Co.  instituted  an  action  of  assumpsit 
against  Vanzant  as  the  maker  of  a  promissory  note  signed 
"Vanzant&  Hyder,"  and  made  by  Hyder;  plaintiffs  intro- 
duced  Hyder  as  o  witness  :  Held,  that  he  was  incompetent 
to  prove  that  himself  and  Vanzant  were  partners  at  the  time 
of  the  execution  of  the  note,  he  being  interested  in  render- 
ing Vanzant  responsible  for  half  of  the  note;  but  that  he 
was  competent  (the  partnership  being  proven)  to  establbh 
the  other  part  of  plaintiff's  case;  as  to  the  justice'^of  the  de- 
mand and  the  like.     Vanzant  vs.  Kay^  Thomas  4*  ^o.   106. 

4*    No  promise  made  by  a  partner  after  the  dissolution  of  the 
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firm  will  takoadebt  oat  of  thostatate  of  limitations  or  stop 
its  operation  where  it  has  not  run.  Muse  vs.  DondsoUt 
166. 

5.  A  partner  has  not  the  right  to  l>ind  the  firm  by  any  con- 
tract not  for  the  benefit  of  the  firm,  and  legitimately  within 
the  line  of  its  operations.     Witaley  vs.  Moody^49b, 

6.  An  endorsement  of  the  firm  name  by  one  of  the  members 
of  the  firm,  for  the  accommodation  of  a  third  person,  does 
not  bind  the  other  members,  unless  the  note  should  get 
into  the  hands  of  a  holder  for  valuable  consideration  with- 
out  notice.    Ibid, 

7.  Hunt  &  Co.  by  the  termi  of  a  partnership  agreement, 
were  to  furnish  the  capital.  Benson  agreed  to  conduct  the 
establishment,  to  be  liable  for  half  the  expenses  and  losses, 
and  pay  interest  on  half  the  capital  furnished  from  the  com- 
mencement  to  the  termination,  when  the  profits  were  to  be 
equally  divided:  Held,  under  this  agreement, 

1st.  That  until  the  debts  of  the  partnership  were  paid  and 
the  partnership  settled,  each  partner  had  a  lien  on  all  the 
partnership  property  as  his  indemnity  against  the  joint 
debts  of  the  firm  and  his  security  for  the  ultimate  balance 
due  him. 

3.  That  neither  partner  could  without  the  consent  of  his 
co-partner  or  co-partners  withdraw  any  portion  of  the  funds 
of  the  concern  for  private  purposes,  (personal  expenses  ex- 
cepted,) or  acquire  an  exclusive  right  to  any  portion  of  the 
stock  until  the  debts  were  paid  and  the  partnership  set- 
tled.    Hunt  Sf  Co,  vs.  Benson f  459. 

8.  Where  real  estate  is  purchased  for  partnership  purposes, 
and  on  partnership  account,  equity  deems  it  partnership 
property,  no  matter  in  whose  name  the  purchase  is  made, 
or  whether  the  legal  title  be  in  one  or  in  all.    Ibid. 

'9.  Where  real  estate  is  purchased  and  paid  foi  with  partner- 
ship funds,  such  payment  will  be  decisive,  in  the  absence  of 
countervailing  circumstances  that  it  was  intended  to  be  held 
as  partnership  property.    Ibid, 

10.  If  one  partner  withdraw  the  funds  of  the  firm  under  such 
•circumstances  of  consent,  or  knowledge  and  acquiescence 
•on  the  part  of  the  co-partners  as  to  amount  to  a  contract  or 
loan,  the  property  so  purchased  will  not  belong  to  the  firm, 
but  will  be  the  private  estate  of  the  person  so  purchasing. 
It  is  otherwise  if  the  circumstances  do  not  amount  to  a  case 
pf  contractor  loan,  although  the  partner  may  purchase  for 
bb  own  use  and  take  title  in  his  own  name.    Ibid. 

11.  Where  a  partner  withdraws  partnership  funds  and  appro- 
priates it  to  private  purposes,  such  as  the  purchase  ot  real 
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estate,  and  makes  in  the  books  of  the  concern  full  and  fair 
entries  thereof,  which  do  not  disguise  the  transaction  and 
furnish  to  the  co-partner  full  information  of  the  true 
state  of  the  facts,  the  consent  of  such  co-partner,  if  he  hare 
access  to  the  books,  to  the  withdrawal  and  appropriation  of 
the  funds,  will  be  implied  unless  he  make  objection  at  the 
time.  His  consent,  however,  could  not  be  implied  if  be  did 
not  have  access  to  the  books,  as  where  he  resided  a  thoa- 
sand  miles  from  where  the  books  were  kept  and  the  trans- 
action took  place,     l^id. 

12.  A  yAxii  action  will  lie  against  surviving  partner  and  the 
representative  of  the  deceased  partner.  Simpson  ^  Choat 
vs.  Youngs  et  ah.  514. 

13.  The  power  of  a  partner  to  bind  his  co-partner  ceases  on 
the  dissolution  of  the  firm.     Martin  vs.  KirA^  et  als,  529. 

14.  After  a  dissolution  of  a  partnership,  no  individual  of  the 
dissolved  firm  has  a  right  to  bind  another  member  by  en- 
dorsing the  firm  name,  though  it  be  for  the  purpose  of  re- 
newing the  existing  notes  of  the  dissolved  firm.     Ibid. 

15.  When  a  firm  is  dissolved,  each  member  of  the  dissolved 
firm,  if  hb  power  be  not  restrained  by  the  terms  of  the  ar- 
ticle of  dissolution,  may  acknowledge  in  the  name  of  the 
firm  all  just  accounts,  not  barred  by  the  statute  of  limita- 
tions, sign  and  receive  receipts  for  monies  received  and  paid 
in  the  name  of  the  firm;  and  the  firm  will  be  bound  there* 
by.    Ibid. 

15.  Where  the  members  of  a  dissolved  firm,  in  the  publication 
of  notice  of  their  dissolution,  used  the  following  language, 

'  ^^Either  of  the  parties  are  authorised  to  use  the  name  of  the 
firm  in  liquidation,  only,  of  past  business:"  Held,  that  this 
did  not  authorise  the  parties  to  renew  a  note  gven  by  the 
firm  for  a  partnership  debt,  nor  confer  upon  any  of  the  par- 
ties powers  which  they  did  not  possess  by  law.    Ibid. 

16.  One  partner  has  no  power  to  bind  his  co-partner  by  deed. 
unless  he  be  expressly  empowered  to  do  so  by  deed,  and 
that  power  cannot  be  proved  by  parol.  Napier  vs.  Catron^ 
et  als.  534. 

17.  A  power  to  bind  a  co-partner  by  deed  is  not  a  stipulation 
of  the  partnership,  though  such  power  be  inserted  in  the  ar- 
ticles of  partnership.  It  simply  authorises  the  use  of  each 
other's  name  in  a  mode  and  to  an  extent  not  authorised  by 
the  laws  of  partnership.    Ibid. 

18.  Where  partners  authorised  each  other  by  a  clause  in  the 
deed  of  partnership  to  bind  each  by  deed,  and  the  partner* 
ship  expired  by  its  own  limitation,  and  thereupon,  by  writ- 
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ten  agreement  it  was  continued  for  the  purpose  of  winding 
up  the  business:  Held,  that  such  continuation  did  not  carry 
with  it  the  power  to  bind  by  deed,  and  that  a  mortgage  on 
the  real  estate,  executed  by  one  of  the  firm  for  the  purpose 
of  securing  a  partnership  liability,  did  not  bind  the  oth^r 
member  of  the  firm.    Ibid. 

PAYMENT. 

1.  Payment  not  voluntary  when  made  under  the  pressure  of 
legal  process.     Cocke  vs.  Porter%  ex,   15. 

2.  Payment  of  a  debt  to  a  foreign  administrntor  discharges  the 
debtor.     Keaton's,  distributees,  vs.  Campbell,  224. 

3.  A  payment  by  the  Sheriff  to  the  plaintiff  in  the  execution 
without  the  knowledge  of  equitable  ownership,  is  good. 
Atkinsou  vs.  Coope?',  361. 

4.  What  amounts  to  a  payment  and  discharge  of^.  fa.  See 
Harwell  vs.  Worsham,  424. 

5.  Payment  to  the  holder  and  apparent  owner  of  negotiable 
paper  without  notice  of  defect  of  title,  good.  Van  Wyck 
%'8.  Union  Bank,  l92. 

PETITION  IN  CHANCERY. 
See  Chancery,  10. 

PLEADINGS  IN  CHANCERY. 

1.  Where  defendants  in  answer  to  a  bill  set  up  the  plea,  that 
they  are  innocent  purchasers  for  a  valuable  consideration, 
and  there  is  nothing  to  contradict  such  answer,  such  plea 
so  set  up  must  prevail,  and  the  bill  be  dismbsed.  McCon- 
nell  vf.  Commissioners  of  Madisonville,  53. 

2.  A  pro  confesso  decree  against  a  partner,  does  not  estop  a 
co-partner  from  pleading  a  want  ofnoticetoa  bill  charg- 
ing notice  upon  both.     Pettff  vs.  Hannvm  and  Drane  102. 

3.  A  parol  rescission  of  a  contract  to  convey.  land,  executed, 
may  be  pleaded  in  bar  of  a  bill  for  specific  performance. 
Walker  \s,   Wheatli/,  \24> 

4.  The  answer  of  a  corporation  is  by  its  corporate  seal,  not  on 
oath.     Van  Wyck  vs.  Norvell,  l92. 

5.  When  the  answer  sets  forth  a  state  of  facts  which  entitles 
the  complainant  to  a  decree,  the  court  will  enter  up  such 
decree,  though  the  bill  may  ndt  make  out  the  case  by  its 
allegations.     Jameson  vs.  Shelby,  178. 

6.  When  a  bill  is  multifarious.     See  Johnson  vs.  Broten^  329. 
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1.  The  garnishee  is  entitled  to  every  defence  he  has  against 
his  creditor.     Hinkle  vs.  Currin,  l37. 

2.  Barry  became  a  member  of  a  club,  ivhich  had  previously 
rented  a  room:  Held,  that  ho  was  not  liable  for  the  rent, 
either  before  or  after  he  became  a  member  upon  a  special 
contract  or  a  count  in  indebitatus  or  quantum  mendt  for 
work  and  labor  done.     Barry  vs.  NuckolUj  324. 

3.  Plea  in  abatement  to  the  jurisdiction  of  the  court  in  case 
of  writs  against  defendunts  resident  in  dififerent  counties. 
Rich  vs.  Ray!e,  404. 

4.  Where,  from  the  nature  of  the  agreement,  a  special  de- 
mand  b  necessary,  but  the  demand  is  not  averred  in  the  de- 
claration, such  omission  will  be  cured  by  verdict,  and  the 
formal  '*saspius  requisitus**  held  sufficient;  and  this  upon 
the  ground,  that  a  recovery  would  not  have  been  suffered 
by  the  court,  unless  a  special  request  had  been  shown  in 
proof.     Rogers  vs.  Love^  417. 

5.  Pleading  in  Slander  and  Libel. 
See  Slander;  Libel. 

6.  Plea  to  scire  facias. 

See  Nicholson  vs.  Paitersoriy  448. 

7.  Declaration  against  a  drawer  of  a  bill  of  exchange,  who 
is  discharged  by  want  of  notice,  and  who  promises  on  a 
Bew  consideration  to  take  up  the  bill:  How  declared  against 
See  Negotiable  Paper,  8,  9,  10. 

8.  In  an  action  instituted  in  the  name  of  Trezevant  on  a  cov- 
enant executed  by  McNeal  to  Trezevant,  McNeal  pleaded 
that  Trezevant  had  assigned  and  transferred  the  covenant 
to  one  G.  H.  Wyatt,  and  that  Wyatt*was  the  true  owner 
thereof;  Trezevant  demurred:  Held  by  the  court,  that  the 
demurrer  admitted  the  fact,  that  plaintiff  had  no  interest  in 
note,  and  the  suit  was,  therefore,  wrongfully  prosecuted : 
Held,  that  a  replication  by  the  plaintiff,  averring  that  the 
suit  was  prosecuted  for  the  benefit  of  Wyatt,  would  have 
been  a  good  answer  to  defendant's  plea.  Tf€zcva:kt  vs. 
McNeal,  352. 

POSSESSION. 

1.  When  possession  of  real  estate  is  notice  to  V0t)deo.  See 
Macon  cf  Bailey  vs.  Sheppard,  335* 

2.  See  Limitation;  Champerty. 

3b  When  the  possession  of  personal  estate  by  the  party  "who 
conveys  in  trust  is  not  fraudulent  Saunders  4r  Martin  vs. 
TurleviUe,  ei  als.  272. 

4.    See  OccuPAKT  Claims. 
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PROBATE. 

1.  Probate  of  Will.    See  Will. 

2.  It  is  not  necessary  that  the  witnesses  to  a  deed  confirming 
a  previous  deed  snould  say  that  the  person  signing  the  deed 
of  confirmation  was  the  identical  individual  who  signed  the 
deed  intended  to  be  confirmed.  All  that  is  necessary  for 
them  to  prove,  is,  that  the  person  who  acknowledged  the 
deed  of  confirmation  was  the  individual  whose  name  was 
subscribed  to  the  paper  which  they  were  in  the  act  of  prov- 
ing*    Crockett  vs.  Campbell^  411. 

PROCESS. 

See  Shbioff;  Covntbrpart;  Ca«  Sa/ 

PROCESSIONING. 

L  In  order  to  bind  a  man  by  a  processional  survey,  hh  author- 
rity  from  such  man  to  the  surveyor  must  be  proved,  and  in 
the  absence  of  proof  the  presumption  of  law  is,  that  it  is 
unaothorised.     Overtones  heirSf  vs.  Cannon^    264. 

8.  Where  the  deputy  surveyor  and  Overton^  whose  land  tvas 
about  to  be  surveyed  under  the  act  of  1806,  disagreed  and 
applied  to  the  principal  surveyor  for  his  instructions,  and 
the  principal  surveyor  directed  the  survey  to  be  comple- 
ted according  to  the  mode  insisted  on  by  the  deputy,  which 
mode  was  illegal,  and  thereupon  Overton  abandoned  the 
further  prosecution  of  the  survey:  Held, 
L  That  a  countermand  of  survey  was  not  necesiary:  and^ 
3.  If  it  were,  a  refusal  to  have  any  thing  more  to  do  with 
the  survey,  would,  in  the  absence  of  other  proof,  be  sufficient 
to  establish  such  countermand*    Ilnd, 

3.  If  an  individual  recognizes  and  adopts  a  processional  stir- 
vey  as  establishing  the  boundaries  of  land»  this  recognition 
and  adoption  shall  bind  htm;  and  this  is  so,  though  he  may 
not  have  accompanied  the  surveyor  and  assented  to  his 
processional  survey  at  the  time.    Ibid. 

4.  A  man  shall  not  be  estopped  from  claiming  his  just  and  le- 

gl  rights  by  a  hasty,  ill-advised  and  momentary  recogni^ 
m  or  adoption  of  a  line  which  has  been  illegally  run;  and^ 
therefore,  the  circuit  judge  erred,  when  he  charged  the 
jury,  'Mhat  if  the  defendant  recognized  or  adopted  the  pro- 
cessional line,  it  would  bind  him,  although  he  had  recog- 
nized it  only  one  day."    Ibid, 

5.  A  grantee  who  neglected  to  have  his  land  processioned  in 
accordance  with  the  act  of  1819,  is  not  bound  by  an  erro- 
neous/7roce5«ton  made  by  the  surveyor,  and  estopped  there- 
by from  claiming  to  his  true  line.  Sheppard  vb.  Johnton^ 
S85. 

80 
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PROMISSORY  NOTE. 

1.  Cummings  executed  and  delivered  to  Fmeiaaa  an  inttro- 
ment  of  writing  in  the  following  words :  *'Due  Joseph  J. 
Freemar*  two  hundred  dollars,  borrowed  October  21st, 
1836,  W.  C.  Cammings:"  Held,  that  the  acknowledgment 
of  indebtedness  in  this  writing  innplies  a  promise  to  pay  and 
constitutes  it  a  promissory  note.    Cymmvngt  vs.  Freeman^  143. 

3.  See  Negotiablb  Pafss. 

QUO  WARRANTO. 

See  Bradley  vs.  Commissioners  of  PoioeUt   42S. 

REGISTRATION. 

1.  Johnson  purchased  slaves  of  Ricbmond,  paid  the  purchase 
money,  took  a  bill  of  sale  of  the  slaves  and  received  the 
possession  of  them:  Held,  that  said  slaves  were  subject  to 
the  execution  claims  of  creditors  until  said  bill  of  sale  was 
registered:  no  title  passed  as  against  such  creditors  but  by 
deed  registered  before  the  lien  of  the  execution  attached. 
Johnson  4r  Heam  vs.  Morgan^  AUison  4r  Co^  115. 

2.  A  register  who  has  made  an  incorrect  registration  of  a  deed, 
may  correct  such  incorrect  registration,  and  such  register 
is  a  competent  witness  to  prove  the  correction  and  the 
date  thereof  in  any  suit  between  third  persons  in  regard  to 
such  deed.    Baldwin  vs.  Marshall^  1 16. 

S.  Registration  being  intended  to  give  notice  to  crediton  and 
subsequent  purchasers,  such  corrected  registration  would 
operate  against  such  creditors  and  purchasers  only  from  the 
date  of  the  correction.    Ibid. 

4.  Bruce  sold  to  Tatum  ten  head  of  cattle,  delivered  them  and 
executed  a  bill  of  sale  for  them  to  Tatum:  Held,  1st,  that  a 
verbal  sale  of  such  property  was  good  and  vested  a  valid 
title  in  the  vendee.  2nd.  That  when  a  bill  of  sale  is  taken 
ibr  such  property  the  statutes  of  registration  do  not  require 
it  to  be  registered.  3d.  That  a  bill  of  sale  having  been  ta- 
ken,  it  was  properly  read  to  the  jury  as  the  best  evidence  of 
the  contract.     Tatum  vs.  Jameson  and  Johnson^  300. 

5.  If  a  party  contract  for  personal  property  and  the.possession 
remain  in  the  vendor  so  that  no  title  passes  except  by  deed, 
the  deed  must  be  registered  or  it  is  void  as  to  creditors.  Ibid* 

6.  A  sale  of  a  slave  must  be  by  deed  registered;  but  the  court 
have  said  that  by  construction  the  title  passes  fay  verbal 
contract  and  delivery,  as  between  the  parties,  and  that  a 
deed  registered  is  only  necessary  as  against  the  creditors  of 
the  vendor.    Ibid, 

7.  Mary,  in  contemplation  of  marriage,  conveyed  her  estate, 
real  and  personal,  in  trust  for  her  benefit:  Held,  that  such 
deed  was  not  embraced  within  the  act  of  1785,  ch.  19,  and 
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wds  not  required  to  be  registered  by  said  act  to  secure  such 
estate  against  the  creditors  of  the  husbandt  whether  their 
debts  were  created  prior  to  the  marriage  or  subsequent 
thereto.  The  act  applies  to  the  creditors  of  the  grantor 
onlv.     Baldwin  vs.  Baldwin.  473. 

8.  The  act  of  ISSl,  ch.  90»  applies  to  deeds  made  after  tlie 
passage  thereof,  and  iias  no  retrospective  operation.    Ibid. 

9.  Where  a  husband,  with  the  consent  of  his  wife,  took  pos« 
.session  of  money,  which,  belonging  to  the  wife  before  mar* 

riage,  had  been  conveyed  to  a  trustee  for  her  benefit,  which 
deed  had  never  been  registered,  and  such  husband,  with  her 
consent,  converted  the  money  into  property,  and  took  titles 
thereto  in  hb  own  name:  Held,  that  the  wife  had  no  equi« 
table  claim  upon  such  property,  against  the  creditors  of  the 
husband.    Ibid. 

10.    See  CaNsntiTTioicAXi  Law,  16. 

RELEASE. 

A  release  of  one  obligor  by  the  obliffee  operates  as  a  dis- 
charge of  the  other.    Bell  vs.  Steely  148. 

REMAINDER. 

1.  Haywood  conveyed  to  his  daughter  Harriet  and  her  assigns 
forever,  land  in  consideration  of  $1000  paid  him,  to  be  held 
during  her  natural  life,  and  after  her  death,  to  such  of  her 
children,  their  heirs  End  assigns  forever,  as  she  and  her  first 
husband  should  direct,  limit  and  appoint,  and  for  want  of 
such  joint  appointment  to  all  her  children  equally,  their  heirs 
and  assigns  forever:  Held, 

1st.  That  this  deed  vested  in  Harriet  an  estate  for  life  with 
remainder  over. 

2nd.  That  upon  the  birth  of  a  son  the  remainder  became 
vested  in  him,  subject  to  be  divested  by  the  birth  of  other 
children,  or  by  the  exercise  of  the  power  of  appointment. 
3d.  That  the  consideration  expressed  in  the  face  of  the  deed 
must  be  regarded  as  the  true  and  only  consideration  moving 
to  the  execution  thereof,  in  the  absence  of  evidence  to  the 
ccmtrary,  and  that  the  land  must  therefore  be  regarded  m 
purchased  by  the  mother,  the  life  estate  for  herself,  and  the 
remainder  for  her  children. 

4th.  That  said  remainder  having  been  purchased  by  the 
mother  for  the  child,  and  conveved  to  him  directly,  was 
therefore  derived  from  the  motiier  within  the  meaning  of 
the  act  of  1784,  ch.  23,  sec  7,  and  consequently,  upon  the 
death  of  the  son,  intestate,  without  issue,  vested  m  the  moth- 
er, thus  uniting  the  life  estate  and  remainder  and  giving  her 
ft  fee  simple. 
5tb.  That  the  mother  having  died,  intestate,  without  issue* 
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the  estate  descended  to  her  brothers  and  sisters.  Batfumtt 
hein  vg.  Moore^  584, 

%  A  limitatioQ  in  remainder  of  personal  chattels  by  deed  is 
good  in  Virgiaia  and  Tennessee.    Hughes  vs.  Canrum^SSd. 

3«  WiuQ  loaned  and  delivered  a  slave  to  Hughes  and  wife,  to 
be  and  renmin  in  the  personal  service  of  the  wife  daring 
the  life  of  the  wife,  and  after  her  death  to  go  to  such  cbild 
or  children  or  heirs  surviving  at  the  death  of  the  wife  as 
might  have  attained  or  might  attain  the  age  of  21  yean: 
Held,  that  such  deed  conveyed  to  the  wife  a  valid  life  estate 
with  remainder  to  her  son  who  attained  the  age  of  21  yean, 
the  said  deed  not  falling  within  the  rule  in  Shelly^ 
case*    Ibid. 

4».  Felts  bequeathed  certain  slaves  to  his  wife  for  life,  and  at 
her  death  to  his  daughter  Ann,  wife  of  Sullivan.  Sullivim 
having  purchased  the  life  estate,  sold  and  delivered  the 
slaves  to  Caplinger  and  died,  leaving  the  tenant  for  life, 
find  Ann  his  wi^  alive;  Held,  that  on  the  death  of  the  te- 
nant for  life,  the  slaves  belonged  to  ^nn  SuQivan.  Cap- 
linger  vs.  SuUivaUi  548. 

9.  No  assignment  by  the  husband  of  reversionary  choses  ia 
action,  or  other  equitable  interests  of  the  wife,  even  with 
her  consent  and  joining  in  the  assignment,  will  exclude  b^f 
right  of  survivorshfp,    Aid, 

RENTS  AND  PROFITS* 
See  CHAKCEi^Tf  14. 

RETA ILING. 

See  Criminal  Law.    MiSDBMXAifov.  k 

RETURN. 

See  Sheriff,  8,  9,  10,  11,  21,  23,  23. 

REVERSAL. 

1.    See  CiCAROE  of  the  Court. 

%  'The  damages  returned  by  the  jury  in  detinue  for  detention 
Qi  a  slave  were  greater  than  the  amount  claimed  in  writ 
and  declaration:  Held,  that  the  court  would  not  reverse  if 
the  plaintiff  would  release  the  overplus.  Goodman  vs, 
Fhydr  59. 

'  9.  In  a  criminal  case  the  court  will  weigh  the  testimony  and  if 
not  satisfied  with  the  verdict  they  will  reverse,  Daines 
vs.  The  State,  439. 

4.  Where  incompetent  evidence  was  admitted,  the  court  will 
reverse  though  it  may  be  satisfied  of  guilt  of  defendant 
Peek  vs.  The  State.  78. 
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REVERSION. 

See  RsMAiNDBR.  See  Cotenaht. 

SALE. 

See  Vendors  and  Purchaseiub^ 

SALE  CONDITIONAL. 

S^e  Saunders  4*  Martin  vs.  TurbetiOe,  et  als.  373. 

SCIRE  FACIAS. 

A  scire  Jacias  is  founded  uipon  a  record,  and  recites  noth- 
ing that  IS  not  of  record.    Nicholson  vs.  Patterson^  448. 

SECURITY. 

SbCUBITY   of   ADMimSTRATOR. 

1..  Where  the  securities  of  an  administrator  wish  to  be  releas- 
ed from  responsibility,  the  filing  of  a  petition  by  such 
securities  and  the  service  of  notice  on  the  administra- 
tor,  are  required  by  the  act  of  1813,  ch.  119,  for  the  ben- 
efit of  the  administrator  and  not  the  distributees.  The  dis- 
tributees are  no  parties  to  the  proceeding;  and,  therefore, 
where  the  administrator  comes  in  and  waives  the  necessity 
of  such  petition  and  notice,  the  release  of  such  securities 
is  final  and  conclusive.  Harrison^  et  als.  vs.  TurbevHk^ 
etals.  842. 

2.  Where  an  administrator  procured  his  bond  from  the  clerk's 
ofllce  and  struck  out  [the  name  of  one  of  the  obligors  and 
inserted  therein  the  name  of  another  person;  Held,  that  tho 
person  whose  name  was  so  stricken  out  was  stlU  in  equity 
a  party  to  the  bond  and  bound  by  all  its  obligations,  and 
that  the  erasure  did  not  afiect  the  liability  of  the  co-obU- 
gors.    Ibid. 

3.  A  court  of  chancery  will  give  relief  in  all  cases  where  the 
bond  has  not  been  satisfied  and  the  oblieee  is  prevented 
from  sueing  at  common  law  by  reason  of  its  being  lost  or 
de&ced,  no  matter  from  what  cause,  provided  it  be  not  by 

bis  own  miscooduct.    Aid, 

* 

4*  The  act  of  1813,  ch.  119,  authorises  the  county  court  to 
discharge  one  set  of  securities  from  all  previous  as  well  as 
subsequent  liability  by  substituting  others  in  their  stead. 
Ibid. 

5.  How  far  held  responsible  for  efiects  obtained  by  the  admin- 
istrator by  letters  got  out  in  another  State;  and  hereia  of 
principal  and  ancillary  administrations.  JTea^onV  distribu- 
tees f  vs.  Campbell^  et  als.  224. 

6.  The  county  court  have  no  power  to  discharge  a  part  of  the 
securities  in  an  administration  bond,  without,  as  necessary 
consequence,  dischar^ng  the  others,  if  the  others  do  not 
assent.    Pcik  vs.  Wtsener^  et  als.  520. 
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7.  The  county  court  have  no  power  to  release  the  secorities  in 
an  administration  bosd,  without  making  other  provision 
for  the  security  of  the  estate,  and,  therefore,  where  the  court 
made  an  order  discharging  a  part,  without  making  further 
provision,  such  order  of  discharge  was  void,  and  all  wen 
liable  on  the  bond-    ibid, 

8.  If  securities  petition  for  a  discharge,  and  the  administrator 
do  not  give  other  and  sufficient  securities,  the  court  may 
take  it  out  of  the  hands  of  the  administrator  and  place  the 
estate  in  the  hands  of  the  petitioner,  or  other  fit  person,  and 
in  such  event  the  petitioning  security  is  liable  only  for  the 
past  misbehavior  of  the  administrator. 

I^BCURITTT   lit   BoifD  Oft  NoTE. 

9.  Where  a  statute  is  plain  and  explicit  in  its  meaning,  and 
its  tnactnients  within  legislative  competency,  the  duty  of 
the  court  is  simple  and  obvious,  namely  to  say,  sic  lex  est 
icriptaf  and  obey  it.    Milter  vs.  Childress,  330. 

10.  The  act  of  1801,  ch.  18»  giving  a  right  to  securities  to  be 
discharged  from  a  note  or  obligation  upon  the  refusal  of 
principal,  after  noti£k:ation  to  sue,  is  in  derogation  of  com- 
mon  law  and  must  be  strictly  complied  with.  A  notice  not 
in  writing,  or  proven  by  Ises  than  two  witnesses,  will  not 
satisfy  the  statute.    Ibib. 

11.  The  proof  of  the  execution  of  a  bond  by  sheriff's  securities 
must  be  by  the  records  of  the  county  court.  No  perol 
proof  will  be  heard  on  the  subject.  Bryan  vs.  Ohs^  se* 
curitieSf  390. 

12.  Adams,  a  security  in  a  bill  single,  confessed  judgment  in  fa- 
vor of  the  obligee  and  took  judgment  by  motion  against  the 
principal:  Held,  that  such  judgment  was  valid*  jKoberts  vs« 
Itose  4*  Matthews,  145. 

SET  OFF. 

When  the  l^al  title  to  a  note  does  not  pass  by  an  ass^nment 
it  cannot  be  used  as  a  set  off.    Mclniirt  vs.  McLaurin^  71. 

SEVERANCE. 

The  effect  thereof  on  the  competency  of  a  witness.    Jlf^ 
vs.  The  State,  99. 

SiffiRIFF. 

1.  The  act  of  1825,  ch*  40,  providing  that  an  officer  shall  have 
judgment  by  motion  on  a  bond  of  indemnity  against  the 
principal  and  securities  therein,  does  not  extend  to  cases 
where  the  recovery  is  had  by  the  defendant  in  the  execu- 
tion Kgainst  the  ofiicer,  but  to  those  cases  only,  where  the 
title  to  the  property  does  not  reside  m  the  defendant,  but 
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in  some  third  person  who  recovon  the  value  thereof.  Hun* 
ier  and  BaJker  vs.  Agey,  14. 

3.  Where  the  sheriff  permitted  a  defendant  in  a  ca*  «a.  to  es- 
cape»  and  motion  was  made  against  such  sheriff  under  the 
ftct  of  ISOSy  ch.  18,  sec  3,  for  the  amount  of  money  speci- 
fied in  the  ca.  sa.:  Held,  that  it  was  not  necessary  for  the 
plaintiff  to  produce  the  sheriff's  bond  to  authorise  a  judg- 
ment against  him;  his  election,  qualification,  execution  of  a 
bond  constitute  him  sheriff,  and  as  such  he  is  liable  without 
reference  to  the  bond.     WiOiamson  vs.  TFeM,  133. 

8.  A  cause  of  action  existed  against  the  sheriff,  so  soon  as  he 
permitted  the  defendant  in  the  ca.  sa,  to  escape,  and  if  are- 
corded  bond  were  offered  at  the  time  of  trial,  it  was  admis- 
sible evidence  acainst  the  sheriff  and  hb  securities,  though 
it  may  not  have  been  recorded  at  the  time  of  the  nnaking  of 
the  motion.    Jbid. 

4.  A  court  of  law  has  a  right  in  a  summary  way,  to  direct  the 
application  of  money  which  has  been  paid  into  court.  See 
Atkinson  vs.  Cooper^  361. 

5.  The  plaiotiff  on  record  has  a  I^gal  right  to  receive  money 
on  an  execution  in  his  name,  and  a  payment  of  it  to  him 
by  the  eheriff,  is  a  good  discharge.    Ibid. 

S.  Where  the  plaintiff  on  record,  directs  the  sheriff  to  appro- 
priate monies  collected  by  him  on  an  execution  in  the  plain- 
tiff's name,.to  the  satisfaction  of  an  execution  in  the  sher- 
iff's hands  against  the  plaintiff,  and  the  sheriff,  in  pursu- 
ance of  sucn  direction,  without  any  knowledge  that  the 
plaintiff  had  disposed  of  his  right  to  control  such  execution 
or  the  proceeds  thereof,  does  appropriate  the  money  to  the 
satisfaction  of  such  execution,  and  returns  such  execution 
satisfied:  Held  by  the  court,  that  such  monies  are  beyond 
the  reach  of  the  court,  and  that  Ibe  court  has  no  power  to 
order  the  return  to  be  vacated,  and  the  money  paid  to  the 
equitable  owner.    Ibid. 

7.  Where  slaves  had  been  committed  to  the  custody  of  a  jail- 
or as  runaways  and  make  their  escape  before  the  lapse  of 
twelve  months:  Held,  that  the  sheriff  acquires  no  such  lien 
iqpon  them  for  his  fees,  as  will  sustain  an  action  of  detinue 
against  a  third  person  for  the  recovery  of  the  possession  of 
them.    Fowler  vs.  Norman^  384. 

8.  The  return  of  a  sheriff  to  2Ljl.fa.  must  answer  the  whde 
writ.     Trigg  vs.  McDonahC  3S6. 

9.  It  does  not  follow  that  because  the  defendant  in  4in  execu- 
tion may  have  had  properly  in  fab  possession  during  a  part 
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of  the  time  the  sheriff  had  the  writ  in  his  hands,  the  sheriff 
is  guilty  of  a  false  return  by  returning  **nuUa  bona/*    Ibid. 

10.  Whether  the  return  was  or  was  not  false,  in  such  a  case, 
would  depend  upon  whether  the  sheriff  knew  at  the  time 
he  held  the  writ  that  the  defendant  had  then  goods  in  his 
hands,  and  whether  he  was  or  was  not  guilty,  under  all  the 
circumstances  of  the  case,  of  negligence  in  the  failure  to 
secure  such  goods  and  sell  them  for  the  satisfaction  of  the 
execution.    Jbid* 

11.  If  a  sheriff  fail  to  make  a  levy  in  due  time  to  sell,  and  make 
the  return,  he  is  guilty  of  negligence,  which  subjects  him  to 
an  action  at  the  instance  of  the  plaintiff  in  execution,  but 
not  to  a  motion  for  a  fake  I'eturn.    Ibid* 

ISf.  In  case  the  plaintiff  in  the  execution  receives  money  col- 
lected on  the  writ,  he  thereby  waives  his  ri^ht  of  action 
against  the  sheriff  for  a  false  return  on  that  writ  for  the  bal- 
ance.   Ibid. 

13.  The  act  of  1794,  ch.  I,  sec.  33,  which  directs  the  sheriff 
first  to  levy  upon  the  goods  and  chattels  of  the  defendant, 
if  any  there  be,  is  for  the  benefit  of  the  defendant,  and  if 
he  waived  the  benefit  thereof,  a  sale  of  the  defendant's  land 
would  be  good  though  there  were  no  return  endorsed  on 
the  writ  of  **miUa  bona"  and  a  return  of  nulla  bona  wouU 
not  be  necessary  to  protect  him  against  an  action  for  a  false 
return  at  the  instance  of  the  plaintiff  in  the  execution,  pro- 
vided he  had  made  the  money  by  a  sale  of  defendant's 
land.    Ibid. 

14.  Whether  the  bond  given  by  a  sheriff  for  the  perfioormance  of 
his  duties  has  been  acknowledged  and  recorded  according 
to  law,  must  be  determined  by  the  records  of  the  county 
court,  and  no  parol  proof  can  be  heard  on  the  subject 
Bryant  et  als.  vs.  Glas^  securities^  390. 

15.  Where  the  record  of  the  proceedings  of  the  county  court 
set  forth  that  the  sheriff  ''came  into  open  court  and  enter- 
ed into  bond  and  security  as  the  law  directs:"  Held,  that 
such  entry  (the  record  being  presumed  to  speak  the  truth) 
embraces  every  thing  the  law  requires,  and  is  competent  re- 
cord ^idence,  that  the  bond  was  properly  executed,  ac- 
knowledged and  recorded.    Ibid. 

16.  Where  the  clerk  of  the  county  court,  by  order  of  such  court 
procured  a  book  for  the  purpose  of  recording  sheriff's  bonds 
and  other  official  bonds,  and  the  bond  of  a  sheriff  was  writ- 
ten out  at  length  in  said  book  by  said  clerk:  Held,  that  said 
book  was  as  much  a  record  book  as  the  minute-book,  al- 
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though  the  entry  of  the  bond  therein  was  dot  signed  by  the 
justices.    Ibib. 

17.  On  a  motion  made  on  a  collector's  bond  for  unpaid  balance 
of  county  taxes,  it  is  not  necessary  that  the  county  trustee 
should  show  that  the  bond  was  acknowledged  before  the 
county  court  and  approved  by  that  tribunal.  The  statute 
of  1835  only  requires  that  the  bond  should  be  approved  by 
the  county  court.  Whether  it  was  or  was  not  approved  by 
the  county  court  is  matter  of  defence.  Miller  vs.  Mcore, 
421. 

18.  Where  the  condition  of  a  collector's  bond  Was  to  collect  and 
pay  over  the  county  taxes  without  saying  to  whom,  such 
Ddnd  would  be  valid/  notwithstanding^  the  law  directing  to 
whom  the  payntent  should  be  made;    Ibid. 

1§.  The  collector  of  county  taxes  against  whom  a  motion  is 
made  for  unpaid  balance  under  the  fourteenth  section  of  the 
act  of  1835,  is  entitled  t6  a  trial  of  the  fiicts  of  his  case  by 
jury  under  the  provisions  of  the  fourteenth  section  of  said 
act.    If  it  be  doubtful  whether  a  defendaut  claiming  the 

{>rivile^^  of  trial  by  jury  under  statutory  provisions  is  en« 
itied  thereto,  the  defendant  shodld  hdve  the  benefit  of  that 
doubt,  that  mode  of  dscertaining  disputed  facts  being  so 
congeniafl  with  common  law  right  and  the  cherished  princi- 
ples of  our  constitution.    Ibid^ 

SKJt;  The  fact,  that  the  touii  had  discharged  the  jury  at  the  time 
the  application  was  made,  is  not  good  ground  of  refusal,  for 
If  the  court  had  tid  powet  to  summon  a  jury  of  talismen,  a 
(kintinUance  should  have  been  ordered.    Ibid.   . 

21.  If  the  return  of  a  sheriff  on  a  Ji.fa.  be  not  in  point  of  law 
insufficient,  that  is,  if  it  show  an  adequate  legal  reason  why 
the  money  was  not  made,  a  motion  will  not  lie.  Raines  ysi 
ChUdrese,  44Sf. 

SIS.  If  the  sherifif  has  not  lised  proper  diligence,  the  remedy  if 
by  action^    Ibid. 

93.  Raines,  sherifT,  received  an  execution  on  the  30th  June, 
1841,  returnable  on  the  13th  of  September,  184U  The  sher- 
iff endorsed  on  the  execution,  that  he  levied  it  oan  negro, 
dtc,  <Hi  the  1st  day  of  September,  1841,  and  took  a  bond 
for  the  delivery  of  slave^  &;c.,  on  the  13th,  the  return  day. 
The  bond  for  delivery  of  the  property  was  forfeited,  and 
the  forfeited  bond,  with  the  Ji-fa.  was  filed  on  the  retym 
day:  Held,  that  no  motion  would  lie  on  this  return,  as  it 
showed  an  adequate  legal  reason  why  the  money  was.  not 
nqiade.    Ibid. 

94    A  bond  executed  by  a  public  officer  and  his  sureties,  though 
81 
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not  good  as  a  statutory  boin!,  may  nevertheless  be  binding 
as  a  voluntary  oblig^tum,  ai^d  an  action  at  common  law  be 
maintained  therupon.    Goodrum,  et  ak,  vs.  Carroll^  490. 

25.  If  a  deed  be  delivered  to  a  stranger  for  the  use  of  the  obli- 
gee) and  he  afterwards  receive  it,  it  is  good  from  the 
time  it  was  delivered  to  the  strmgei.    Ibid, 

26.  If  a  bond  be  accepted  by  the  obligee  at  the  time,  of  the  plea» 
it  is  the  deed  of  the  obl^or.    Ibid* 

37.  The  delivery  of  the  bond  of  a'sberiff,  made  payable  to  the 
Governor,  for  the  performance  of  his  official  duties,  to  the 
derk  of  the  court,  is  a  delivery  to  the  Governor;  and  this  is 
•o,  though  such  sheriiTs  bond  be  not  in  compliance  with  the 
statute  under  which  it  was  taken.    Ihid, 

28.  Where  a  constable  or  sheriff  having  an  execution  in  his 
bands,  pays  the  execution  creditor  without  any  contract  for 
the  purchase  of  the  debt,  it  is  an  absolute  discharge  of  the 
execution;  and  such  constable  or  sheriff  has  no  power  to 
enforce  the  execution  for  his  own  benefit.  Harwell  w. 
Wcrsham^  524. 

29.  Where  a  constable  had  executions  in  his  hands  against  a  de- 
fendant, and  had  against  said  defendant  a  debt  of  his  own, 
not  in  execution,  and  obtained  a  slave  for  sale  without  di- 
rections as  to  the  application  of  the  proceeds:  Held,  that 
he  was  bound  to  appropriate  the  monies  raised  by  sale  of 
the  slave  to  the  satisfaction  of  the  executions  in  his  hands. 
Ibid. 

SLANDER. 

I.  Where  a  plaintiff  in  a  suit  before  a  justice  of  the  peace 
swore  that  his  account  was  just  and  true,  and  that  he  had 
allowed  all  just  credits,  but  did  not  state  that  there  was  no 
other  person  by  whom  he  could  prove  his  account:  Held, 
the  oath  having  been  taken  without  objection,  the  incom- 
petency of  the  plaintiff's  evidence  was  waived,  the  oath 
was  not  eitra-judicial,  and  the  plaintiff  was  guilty  of  per- 
jury .in  aiv«aring  to  the  account,  if  the  oath  was  false* 
Sharp  vs.  WUhUe,  434. 

3.  It  is  not  necessary  to  sustain  a  conviction  for  perjury  that 
the  oath  under  the  book  debt  law  should  have  been  admin- 
istered in  the  exact  word^of  the  act.  All  that  is  necessa- 
is  a  substantial  compliance  with  the  prescribed  foim* 
Ibid. 

3.  Where  a  declaration  in  slander  alleged  that  the  discouree  of 
the  defendant  was  had  concerning  a  trial  between  plaintiff 
and  defendant  before  M.  Douglass,  a  justice  of  the  peace, 
and  concerning  an  oath  the  plaintiff  took  on  said  trial  be- 
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fore  said  justice  of  th()  peilbe  in  proving  his  account:  Held* 
that  the  declaration  sumeiently  showed  the  existence  of  a 
suit  before  a  competent  tribunal»  and  th^t  the  oath  taken 
Was  as  to  material  matter  in  issue.    Ibid. 

4.    See  Libel. 

SLAVE. 

L  TxG9p$LSs  committed  by  slave  by  command  of  master,  mas- 
ter liable.    See  Trespass,  3«     Wilkijis  vs.  Gilmore,     140. 

2.  Assault  on  free  white  woman  with  intent  to  ravish. 
See  Criminal  Law.     Felony. 

3.  Assault  by  a  slave  on  a  free  white  man  with  intent  to  cdai- 
mit  murder  in  the  first  degree.    See  Criminal  Law.  Fsl- 

ONTf. 

4.  Slave,  runaway. 
See  Sheriff,  7 

SPECIFIC  ARTICLES. 

See  Rodgers  vs.  Love,  417. 

SPECIFIC  PERFORMANCE. 

1.  A  parol  rescission  of  a  written  contract  which  has  been 
fully  executed  by  the  parties  is  good  in  bar  of  an  applica- 
tion for  a  specific  performance.     Walker  vs.  Wheatley^  119. 

3*  A  parol  promise  to  give  real  estate  possession  taken  by  vir- 
tue of  such  promise  and  valuable  and  permanent  improve- 
ments made  with  the  consent  of  the  owner  furnish  no 
ground  for  a  decree  enforcing  the  promise.  Ridley,  et  ux* 
vs.  McNairy,  et  ah.  174. 

3.    See  Chancery.    See  Macon  Sf  Bailey  vs.  Sheppardf  335. 

STATUTE  AFFIRMATIVE. 

Giving  pawer  to  institute  joint  action  where  parties  reside 
in  diflerent  counties.    404. 

STATUTES  CONSTRUED. 

Action,  joint,  against  maker  and  endorser,  1837,  ch.  5,    95. 
"  ««     against  surviving  partner  and  representative 

of  deceased  partner,  1789,  ch.  57.    515. 
Administrators.     Who  are  next  of  kin?  1715,  ch.  48.    30. 
Aliens.    Capacity  to  inherit,  1809,  ch.  53.    587. 
Attachment  for  contempt,  1801,  ch.  6,  sec.  22,  23.    46.     ^ 
Attachment,  judicial,  1794,  ch.  1.     174. 
Champerty,  182 1,  ch.  66,  sec.  1.    400.  409. 
Corporation,  power  of  municipal,  to  tax,   1806,  ch.  33. 
18l9,ch.  51,sec.  2.    61. 
Entry.     1823,  ch.  260.    53. 
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False  pretences,    1839,  ch*  33,  sec.  90.    37- 

Passing  counterfeit  coin.    )839,  ch.  33,  sec.  99.    78. 

Forgery.     1829,  ch.  23,  sec.  40.    349. 

Assault  with  intent  to  murder.    1829,  ch.  23,  sec.  3.    438* 

Assault  by  slave  with  intent  to  ravish.  1833,  ch.  T5p  sec  1: 

)835,  ch.  19,  sec.  10.    451. 

Assault  by  a  slave  with  intent  to  murder.    1835,  ch-  19. 

455. 

Passing  counterfeit  Bank  notes.  1829,  ch.  23,  sec.  33.     494. 

Frauds  and  p^rj  uries.    1 80 1 ,  ch.  25,  sec.  1.    308. 

Insolvent  debtor.     1831 ,  ch.  40.    44fi. 

Justices,  jurisdiction  of.     1831,  ch.  59;  }835,ch.  17.     323- 

Levy.     1794,  ch.  1,  sec.  23. 

Limitation,  acts  of.    45, 137, 163, 16C!. 

\        Misdemeanors. 

Betting  on  elections.     1823,  ch.  25,  seo.  3.    138. 
Betting  on  elections,  ch.  35.    301. 
Betting  on  horse  race.     1824,  ch*  5.    424. 
Carrying  bowie  knife.    1837--8,  sec.  2.     154. 
Encouraging  gaming.    1799,  ch.  8:    1834|  ch.  5.    Z9^. 
Keeping  tippling  house.     1838,  ch.  120.    315. 
Malicious  nnischief.     1803,  cli.  9^  sec.  3.    3?. 

Occupant  right.    1837-3,  ch.l.    38<i. 
Processioning.    1819,  ch.  1.    287. 

Do.  1806,  ch.  I,  sec  21.    385. 

Pleading,  non  est  factum.     181 9,  ch.  43,  sec.  1.    49$. 
Registration.     1831,  ch.  90.  398,  473.    116. 

Sheriff. 
Motion  against,  for  escape,  1803,  ch.  18.    136. 
]>o.    against,  for  false  return.    1635,  ch.  19,   sec. 

6.     386. 
Do.    against,  for  taxes.  1835,  ch.  15,  sec.  14, 15.  431. 
Do.    for  insufficient  return.  1835,  ch.  17,  sec.  5u    449. 
Do.    for  failure  to  retprn.    J777,  ch.  8,  sec.  3.    390. 
Do.    for  insufficient  return-    (837-8,  ch.  190. 
Do.    by,  on  bond  of  indenmity*    1835,  ch.  40. 

Security,  judgment  by,  against  principal.     1801,  ch,  15. 
*    f*        of  administrator,  how  and  when  discharged.  1813, 
ch.ll9.    530,  248.  ' 

f'       discharged  on  refusal  of  principal  to  sue.     1801, 
ch.  18.    831). 

Statutes,  directory.    53,  147.  386. 
Wills,  of  personalty,  how  proven.     1789,  ch.  23.    180. 

SUMMARY  PROCEEDINGS. 
See  Motion.    Sheriff. 
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See  Cbiminai.  La^.    Misdbmbasok^ 

TAXES. 

See  Sherpt,  17, 18, 19.    Corpobation,  1,  2. 

TENANTS  IN  COMMON. 

L  A  tenant  cannot  dispute  the  title  of  his  landlord,  or  set  up 
in  opposition  thereto  an  outstanding  title.  Washington 
vs.  Coi^radf  56  9. 

2.  Where  one  does  not  obtain  possession  from  another,  but  be- 
ing in  possession,  acknowledges  his  title  or  attorns  to  him^ 
he  is  not  estopped  from  showing  that  he  was  mistakea  in 
aiipposing  the  title  to  have  been  m.such  person.    Ibid, 

3.  The  relation  of  tenants  in  common,  stands  on  grounds  en- 
tirely different  from  that  of  landlord  and  tenant.  Each 
tenant  in  common  enters  as  owner,  and  holds  possession  for 
himself,  and  is  not  estopped  by  the  admission  of  a  co-tenan- 
cy from  setting  up  a  better  title  in  himself  or  others.    Jbid. 

TIPPLING  HOUSE. 

See3l6|319.    See  Criminal  Law.    Misdemeanors. 

^TLB,  STATUTORY. 

1.  The  act  of  1833,  ch.  260,  authori^ng  certaio  commissioners 
ipeciiied  in  said  act,  *Uo  select  one  hundred  and  sixty  acres 
pi  vacant  and  unappropriated  land  in  said  county  of  Mon- 
roe, find  obtain  a  grant  for  the  same  from  tlie  Kegister  of 
East  Tennessee,  in  their  names  as  commissioners,"  for  the 
purpose  of  establishing  a  county  seat  in  said  county,  was 
mtended  to  enable  the  said  commissioners  to  obtain  a  stat- 
utory title  for  the  amount  of  land  authorized  to  be  selected 
in  a  OKxie  different  from  that  of  general  entry.  McCoU' 
nelf  vs.  Commisaioners^  53. 

1^.  The  commissioners  dpteripitied  upon  the  selection  of  a 
quarter  section,  gave  the  Entry  TaRer»  before  the  opening 
of  his  office,  the  dumber  of  the  quarter  section,  and  the 
Bame  of  the  county  seat  was  written  across  the  quarter 
section  on  the  map  of  the  district:  Held,  that  such  acts  con- 
stituted  a  selection  and  appropriation  of  the  quarter  section 
in  question  by  the  commissioners  for  the  purpose  aforesaid, 
a^q  ^as  the  inception  of  a  statutory  title  which  could  not 
be  defej^ted  by  any  subsequent  entry  after  the  opening  of 
the  office.    Ibid, 

3.  The  7th  section  of  the  act  declares  that  the  commissioners 
shall  not  sell  the  lots  until  they  had  acquired  a  title  to  the 
property  bargained  fon  Held,  that  this  section  is  merely 
directory  in  its  characten  the  fact  that  the  commissioners 
did  sell  lots  after  the  appropriation  and  before  obtaining 
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the  grant,  would  not  render  void  the  previous  selection  and 
appropriation  of  the  land  so  as  to  subject  the  land  to  entry. 
This  question  could  only  be  raised  by  purchasers  at  the 
sale  of  the  lots.    Ibid, 

TREATY. 

See  Grant,  2. 

TRESPASS. 

1.  Trespass  for  the  false  imprisonment  of  a  freeman  as  a  slave. 
See  Freedom.     Woodfolk  vs.  Sweeper^  88. 

2.  Trespass  of  slave  by  command  of  master,  master  liable. 
W%lkins\s.  Gilmoref  140. 

3.  In  this  action  the  jury  are  not  confined  to  the  mereamoonl 
of  pecuniary  loss  sustained,  but  may  give  vindictive  dama- 
ges.    Ibid. 

4.  If  a  parent  inflict  unreasonable  and  cruel  chs»tisement  up- 
on a  child,  it  is  an  indictable  trespass.  Johnson^  et  ux.  vs. 
The  State,  283. 

5.  Trespass  quare  clausnm  /regit,  is  a  local  action,  and  the 
land  upon  which  the  trespass  is  committed,  must  be  proved 
to  lay  in  the  county  in  which  the  action  is  brought.  A 
verdict  does  not  cure  deficiency  of  proof  in  this  respect. 
Roach  vs.  Damron,  425. 

6.  See  Trover. 

7.  When  a  trespass  will  be  enjoined  in  chancery. 

See  Franklin  Sr  Columbia  T.  C.  vs.  Campbell,  467.  Had- 
leyet  ux.  vs.  H.  T.  Co.  555. 

8.  Neal,  the  owner  of  9  field,  leased  eight  acres  thereof  to 
Heoly,  the  whole  being  under  a  common  enclosure,  without 
any  division  fence.  Neal  turned  his  stock  upon  the  ground 
possessed  by  himself,  and  they  went  thence  to  the  land  oc- 
cupied by  Henly,  and  consumed  his  crop:  Held, 

1st.  Henly  was  not  bound  to  erect  a  division  fence,  nor  to 
aver  his  declaration  that  Neal  was  bound  to  do  so. 
2nd.  Neal  having  leased  the  land  to  Henly,  he  had  no  right 
to  prevent  him  from  reaping  the  benefit  thereof,  and  the  re- 
moving of  the  enclosure  so  as  to  let  in  bis  stock,  was  an 
actionable  injury. 

3d.  The  injury  being  the  immediate  and  direct  consequence 
of  the  act  of  Neal,  and  the  act  having  been  wilful,  trespass 
vi  et  armis  was  the  appropriate  and  only  remedy.  Henly 
vs.  Neal,  551. 

10.    Johnson  attempted  illegally  to  chastise  the  slave  of  Perry: 
the  slave  got  loose  and  in  flight  jumped   down  a  precipice 
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and  fractured  his  leg:  Held,  that  trespass  vi  et  armis,  was 
the Bppropriato remedy;  the  injury  being  direct,  whenever 
there  has  been  an  illegal  act  done,  and  the  conseqence 
thereof,  such  as  might  reasonably  have  followed.  Johnson 
et  ab.  Perry  J  569. 

11.  Where  the  leg  of  a  slave  is  broken  and  damages  are  given 
for  the  deteriorated  value  of  the  slave  in  consequence  of  this 
permanent  injury,  such  damages  are  in  lieu  of  loss  of  ser- 
vice as  being  in  full  compensation  for  the  wrong  done.  Rid. 

12.  Proof  of  medical  bills  contracted  and  paid  after  the  issu- 
ance of  the  writ,  is  not  competent  evidence,  nor  proof  of 
any  collateral  damages  arising  after  suit  instituted;  proof 
may  however  be  received  that  the  slave  died  after  the  suit 
was  instituted,  or  that  the  injury  proved  to  be  greatei  by 
lapse  of  time,  such  results  being  the  immediate  consequences 
ot  the  trespass.    Ibid. 

TROVER. 

The  fact,  that  A.  has  personal  property  within  the  enclo- 
sure of  B.,  does  not  authorise  A.  to  enter  the  enclosure  of 
B.  for  the  purpose  of  taking  his  property.  Ha  shouid  de- 
mand it  of  the  owner  of  the  land,  and  if  he  refused  him 
permission  to  take  it,  such  refusal  would  be  evidence  of  a 
conversion,  for  which  an  action  of  trover  would  lie.  Roack 
vs.  Damrotij  425. 

TRUST,  DEED  OF. 

L  Not  fraudulent  because  the  maker  thereof  retains  possession 
of  goods,  by  the  terms  of  the  deed,  for  the  purpose  of  ful- 
filling the  objects  of  the  trust.     272. 

2.  See  Will,  1. 

3.  See  Executor. 

USE  AND  OCCUPATION. 
See  Assumpsit,  5. 

VENDORS  AND  PURCHASERS. 

1.  Fraud  of  vendee  barred  by  time.  See  Limitation  on 
Suits,  I. 

2.  Innocent  purchasers.  See  McConneU  vs.  Commissioners 
of  M.  53, 

3.  Vendee  has  no  claim  upon  vendor  for  money  paid  by  faim 
in  discharging  incumbrances  tvhere  he  takes  a  deed  without 
warranty,  and  there  is  no  fraud.    Jobe  vs.  O^Brien,  34* 

4.  Vender  may  maiiflain  assumpsit  for  purchase  money,  where 


«68  INDEX. 

VENDORS  AifD  PURCHASERS.— CojiiwiiMd. 

tho  contract  is  vacated  by  return  and  acceptancaof  perKm- 
al  property  sold.     Williams  vs.  Hurtt  68. 

5.  A  Tendor  whd  ccmvejs  land  can  have  no  lien  or  priority  of 
satisfaction  of  the  unpaid  purchase  money  over  other  credi- 
tors of  the  vendee.    Roberts  vs.  Rose  4"  M.  145. 

6.  A  paroi  rescissioti  of  a  wrrtten  contract  may  be  set  up  in 
equity  in  bar  of  an  application  for  a  specific  performance; 
such  parol  rescission  must  however  be  clearly  and  eatisfac- 
torrily  mfade  out  in  proof,  and  the  terms  of  it  fully  complied 
with  and  executed.     Walker  vsv  Wheatiyi  119. 

*i*  Where  a  parol  agreeni^nt  to  rcTscind  d!  bond  to  convey  land, 
had  been  n^adeiSnd  the  bond  for  title  and  the  note  execut- 
ed for  the  payment  of  the  balance  of  the  purchase  money 
had  been  deposited  in  the  hands  of  a  third  person  to  be  de- 
livered o^er  to  the  parties  entitled  thereto,  when  the  money 
which  had  been  paid  b^  thtf  vendee  should  be  returned:  Held, 
that  this  agreement  to  rescind  c6ntinaed  an  executorv 
agreement  till  the  money  advanced  was  repaid^,  and  that  sucn 
parol  agreement  was  not  so  far  executed  as  to  defeat  an  ap- 
plication for  a  specific  performance.    Ibid, 

8.  A  vendor  is  presumed  tointenci  i(S  fettfin  h}s  lien  upon  con- 
veyed real  estate  for  the  purchase-money,  and  the  circum- 
stances which  manifest  the  non-existence  of  such  intention 
musti>e  shown  by  (he  vendee^    CampbeU  vs.  Baldwin^  348. 

9.  A  note  given  for  the  purchase-money  with  the  tedorae- 
ment  of  a  third  person  is  evidence  that  the  vendor  intended 
to  waive  and  abandcib  his  lien  dn  the  estate  sold,  iot  the  pay- 
ment of  the  purchase  money.  This  evidence^  however, 
may  be  repelled  by  the  vendor.     Ibid, 

10.  Where  a  bill  was  filed  to  subject  real  estate  to  the  lien  of 
the  vendor,  and  the  deed  by  which  such  real  estate  was 
conveyed,  recited  that  the  vendor  had  taken  notes  endorsed 
by  third  persons,  as  a  security  for  the  payment  of  the  pur- 
chase money :  Held,  that  said  bill  was  not  bad  on  demurror, 
as  the  complainant  had  alleged  therein,  that  it  wae  not  his 
intention  in  the  taking  of  such  endorsed  notes,  to  relinquish 
his  lien.    Ibid. 

11.  Where  goods  were  obtained  by  fraud,  or  upon  conditions 
whichwere  never  performed,  the  right  to  them  remains 

in  vendor.    Saunders  S^  Martin  vs.  TurbeviUcf  et  als.  272. 

19.  A  warranty  does  not  extend  to  defects  which  are  visible  to 
the  vendee  at  the  time  of  sale  and  warranty  or  to  those 
of  which  the  vendee  is  cognizj^t.  Jjong  ^  Byrne  vs. 
Mcts,  SOS. 
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13.  Authority  of  agent  to  buy  or  sell  personal  or  real  property, 
expires  on  the  death  of  principal.  See  Rigs  vs.  Cage,  35(i ; 
Jenlnns  vs.  Aiiinst  I  Humphreys. 

14.  See  Chancery,  1,  9,  10,  11,  12,  13,  21,  28,  30. 

VERDICT. 

1.  In  an  action  of  trespass  qitare  clausumfregitf  a  verdict  does 

not  cure  a  deficiency  of  proof  as  to  what  county  the  land 
trespassed  upon  lays  in.     Roach  vs.  Damron^  425. 

2.  The  verdict  of  a  jury  is  presumed  to  be  correct,  when  the 
court  is  not  informed  by  the  nature  of  the  case  or  by  a  state- 
ment in  the  bill  of  exceptions,  that  it  contains  all  the 
evidence.    Ihid. 

3.  Where,  from  the  nature  of  the  agreement,  a  special  demand 
is  necessary,  but  the  demand  is  not  averred  in  the  declara- 
tion, such  omission  will  be  cured  by  verdict,  and  the  formal 
**S€Bpius  requisitus"  hMd  sufficient;  and  this  upon  the  ground, 
that  a  recovery  would  not  have  been  suffered  by  the  court, 
unless  a  special  request  had  been  shown  in  proof.  Rodgers 
vs.  Love,  417. 

4.  It  is  necessary  to  a  recovery  by  the  holder  of  a  note  against 

an  endorser  to  aver  and  prove  demand  and  notice,  and  the 
want  of  such  averment  is  not  cured  bv  verdict.  Knott  vs. 
Hicks,  162. 

WARRANT  FOR  LAND. 
See  Entry. 

WARRANTY. 

A  warranty  does  not  extend  to  defects  which  are  visible  to 
vendee  at  the  time  of  the  sale  and  warranty,  6r  to  those 
of  which  the  vendee  is  cognizant.  Long  4*  ^yrne  vs. 
Hicis,  305. 

WATER  COURSE. 

Respective  rights  of  riparian  proprietors.  Webster  vs. 
Fkming  and  Frierson,  518. 

WIDOW. 

A  widow,  as  such,  is  not  next  of  kin  to  her  deceased  hus« 
band.     WUson  vs.  Frazier  and  McKinney,  30. 

WILLS. 

1.    Porter  devised  his  real  and  personal  property  to  his  wife 

Sarah  with  power  to  appropriate  and  dispose  of  the  same 

as  she  might  deem  proper  amongst  her  children:  Held,  that 

Sarah  Porter  under  this  devise  held  this  property  subject  to 
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a  trust  for  the  benefit  of  her  childreiL    Jamagin  ts.  Gm- 

may,  50. 

2.  A  power  of  appointmeat  to  children*  dees  not  anthorbe  ap- 
pomtmeot  to  ^prand  children.    iHd.   . 

3.  It  is  a  principle  sanctioned  by  reason  and  authority,  that 
when  one  engages  in  an"  act  so  solemn  and  important  as  the 
execution  and  publication  of  a  ^t  will  and  testamentt  he 
is  not  to  be  presumed  as  intending  in  reference  to  any  por* 
tion  of  his  property  to  die  intestate.    Ibid. 


4.  It  is  a  rule  in  the  construction  of  last  trills  and  testaments 
well  settled,  that  the  scope  and  import  of  the  entire  instro- 
ment  are  to  be  considered  for  the  purpose  of  discoTering 
the  intention  of  the  testator;  and  that  such  intention,  when 
once  discoTered,  is  of  paramount  and  controlling  import* 
ance.    Rid. 

5.  A  testatrix  made  a  last  will  and  testament  in  which  were 
these  wordst  "I  bequeath  all  the  balance  of  my  property, 
both  real  and  personal,  that  I  am  possessed  of,  connating  of 
four  negroes,  vii.  Charlotte,  Abraham,  Ann  and  Warner, 
household  and  kitchen  furniture,  stock  of  all  kinds,  wagons, 
goods,**  dec.:  Held,  that  the  testatrix  intended  to  devise  all 
Sie  balance  of  her  earthly  estate;  that  the  general  phrases, 
**all  my  property,  both  real  and  personal,*'  embraced  four 

,  thousana  dollars  in  cash  not  mentioned,  and  that  the  sub* 
sequent  specification  of  property  does  not  restrict  the  ope- 
ration of  the  above  general  phrase.    Und. 

&  A  will  of  slaves  may  be  pi  oven  by  one  subscribing  witnesi, 
where  there  is  no  contest  as  to  its  validitv;  and  it  beingad* 
mitted  that  such  will  was  duly  proven  oy  one  witness,  it 
will  be  inferred  such  witness  was-  a  aubscribiog  witness, 
and  the  will  would,  therefore,  be  regarded  as  proven  ac* 
cording  to  the  forms  of  law.    Rogers  vs.  Wtaloa,  178. 

7.  A  writing  offered  for  probate  as  a  last  will  and  testament 
may  be  established  though  it  be  not  executed,  and  in  some 
instances,  though  it  be  imperfect;  but  such  want  of  execu- 
tion and  such  impecfection  must  not  result  from  an  abandon- 
ment or  change  of  purpose,  but  from  the  act  of  God  which 
defeats  the  completion  of  it.    Quthrie  vg.  Oineji,  302. 

8.  The  presumption  of  law  is  against  the  testamentary  valid- 
ity of  every  paper  offered  for  probate,  which  is  unexecut- 
ed or  imperfect,    llnd. 

9.  A  paper  writing  offered  for  probate  as  testamentary,  may 
be  set  up  as  a  will  of  personaJ  estate  and  rejected  as  a  will 
of  real  estate.    Ibid. 
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10.    Where  the  will  ia  imperfect,  it  must  appear  from  the  face 

thereof,  that  theestablishmt  of  it  as  far  as  it  goes,  is  so  far 

the   eiftire    will    of  the  deceased,  and   that  so  fitr  does 

,  not  thi^arf  of  defeat  the  wished  of  the  deceased,  but  carries 

'  them  into  effect.    I(nd. 

I L  Gill  made  a  eoaveyance  of  certain  slaves  to  his  wife,  to  take 
effect  after  Us  deaXh#  the  said  slares  at  the  time  of  siich  coii« 
ireyance  belonging  to  him  and  being  inhji  possession:  Held* 
that  this  deed  was  void  and  conveyed  nothing  to  the  wife. 
jPerry  and  PaUenan  vs.  Oillf  218. 

13.  Wbare  such  conv^ance  of  rfaves  in  remainder  by  the  hus- 
band as  aforesaid,  also  contained  a  stipulation,  that  if  she 
died  before  htm  she  night  dispose  of  such  slaves  by  will,  and 
the  wife  did  so  dispose  of  then  and  died:  Held*  said  will 
passed  no  interest  in  the  slaves*  If,  however,  he  had  pro*» 
£ate  made  of  it  and  delivered  the  slaves  in  acoordapce 
therewith,  the  property  passed,  creditors  being  out'  of  the 
question.    Ibid. 

13.  Where,  however,  there  was  no  probate  made  by  the  hus- 
i)and  sf  ter  the  death  of  the  wife  and  no  deliver  made,  and 
the  property  by  the  effect  of  the  instrunents  and  the  con* 
^uct  of  the  husband  In  connection  therewith  transferved  (he 
'  slaves  to  the  appointees  of  the  wife  as  the  donees  of  the  hus« 
band:  Held,  tluit  the  administrators  of  the  wife  with  the 
will  annexed,  would  not  be,  entitled  to  a  decree  for  the 
slaves  or  an  acooont  for  hire,* they  having  no  interest  ex- 
cept in  their  representative  oharacler  and  in  the  testamen- 
tary validity  of  an  instrument  of  which  jirobato  ba4  been 
made,     fiprf  •»  '  ,  , 

14*    See  Tajflor  vs.  Taylor^  597. 

WITNESS. 
'  1.    Moffit  and  Taylor  were  jointl3r  indicted,  and  Moffit  put  on 

his  trial  first:  Meldf  that  the  wife  of  Taylor  was  a  compe- 
tent witness  for  IMMIt.    Moffit  vs.  The  State,  99.     * 

I  9.    When  one  partner  is.a  competent  witness  for  his  co-part- 

I  ner,  and   for  what  purpose.     Vanzant  vs.  Kay,  Thomas 

\  if  Co.,  109. 

I  3.    Witness  subscribing  to  a  deed.  % 

^  See  PnoBATB. 


Wi  tnesa  subscribing  to  a  Will. 
See  VfuM  6. 


5.    A  register  who  corrects  an  incorrect  registration,  is  a  com- 
petent witness  to  prove  the  correction  and  the  date  there- 
\  of  in  a  suit  between  tlnrd  persons.    Baldwin  vs.  Martkatt 
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